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bear,  or  be  affected  by  the  loxses  to  only  a  limited  extent,  it  will  be  spffieient. 
Nor,  in  a  general  partnerihip,  is  it  essential  that  they  should  be  proportionate 
Joint  owners  of  the  property  of  the  concern.  The  whole  capital  nmy,  by  a  stjpa- 
lation  to  that  effect,  be  the  property  of  one  only- of  the  parties,  while  the  joint 
participation  of  all  in  the  net  profits  may  be  such  as  to  make  them  general  partners. 

The  contract  in  the  present  case,  q.  v.,  mentioned  no  other  business  than  that  of 
gold  digging,  in  which  the  defendant  engaged  upon  arriving  in  California,  but  he 
abandoned  it  soon  aiter  and  engaged  in  teaming  and  trading,  in  the  profits  of 
which  the  plaintiff  claimed  an  interest.  HW<f,  fVom  the  correspondence  between 
the  parties,  &c.,  that  the  plaintiff  was  entitled  to  an  interest  therein  as  well  as  in 
the  profits  of  the  gold  digging. 

The  defendant  while  returning  A-om  California  was  taken  sick,  and  in  consequence 
thereof  was'subjected  to  expenses  and  lof s  of  time  after  his  return.  Held,  that  in 
accounting  for  the  net  earnings  he  was  entitled  to  an  allowance  for  the  expenses 
but  not  for  the  lost  time. 

A  sum  of  money  paid  and  received  will  not  operate  as  a  flill  settlement  although 
the  payer  so  intended  it.  and  would  not  have  paid  it  if  he  had  not  understood  that 
such  would  be  its  effect,  but  in  reference  to  which  he  made  no  such  exprecs  condi- 
tion, itthe  payee  did  not  so  understand  it,  and  would  not  have  received  it  upon 
such  an  understanding. 

An  apparent  settlement  would  not  be  upheld  if  the  party  claiming  the  benefit  of  it 
stood  in  a  fiduciary  relation  to  the  other,  and  in  consequence  thereof  possessed 
superior  knowledge  respecting  the  subject  matter  of  it,  to  the  benefit  of  which  the 
other  party  was  equally  entitled,  if  such  knowledge  was  concealed  iVom  him  and 
his  assent  to  it  obtained  by  misrtpresentaticm. 

Accoi^NT.  The  declaration  alleged  in  the  first  count,  that  from 
the  16th  of  October  1849,  to  the  15th  of  January  1852,  the  plain- 
tiff and  defendant  were  partners  in  company  and  jointly  interested 
and  connected  in  carrying  on  the  business  of  gold  digging  in  Cali- 
fornia ;  in  the  second  count,  that  during  the  same  time  the  defendant 
was  bailiff  to  the  plaintiff  in  the  business  of  gold  digging ;  in  the 
third  count,  that  they  were  partners  in  company,  jointly  interested 
and  connected  in  the  business  of  freighting  and  selling  provisions, 
goods  and  merchandise,  and  in  digging  gold  ;  in  the  fourth  .count, 
that  the  defendant  was  bailiff  to  the  plaintiff  of  certain  goods, 
chattels,  wares  and  merchandise,  and  in  the  business  of  gold  digging 
and  of  the  profits  thereof.  The  pleas  of  the  defendant  denied  the 
existence  of  the  relations  alleged  in  the  declaration,  or  that  the 
defendant  had  received  more  than  his  just  share  of  the  profits,  and 
alleged  that  the  defendant  had  fully  accounted  to  the  plaintiff,  &c. 

Trial  by  the  court,  Term,  1853, — Poland,  J.,  presiding. 

The  plaintiff  offered  in  evidence  a  written  agceement,  signed  by 
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the  defendant,  and  dated  October  16,  1849,  to  the  admission  of 
which  the  defendant  objected ;  but  it  was  admitted  by  the  court, 
and  was  as  follows : 

"  I,  Still  man  E.  Dana,  of  the  town  of  Warren,  Vt.,  agree  that 
for  the  sura  of  two  hundred  and  fifty  dollars,  to  be  paid  to  my  full 
satisiaction  by  G.  N.  Brigham,  on  or  before  the  25th  day  of  the 
present  month,  to  go  in  the  ship  Argonaut  to  California,  for  the 
purpose  of  gold  digging ;  and  what  I  earn  for  the  term  of  two 
years  or  more,  provided  it  is  thought  best  by  the  parties  to  tarry 
longer,  shall  be  equally  divided  between  myself,  or  heirs,  and  G, 
N.  Brigham,  or  our  heirs.  The  sum  of  two  hundred  and  fifty 
dollars  is  to  carry  to  and  from  Francisco  or  the  place  of  destina- 
tion. I  agree  further  to  have,  in  case  of  my  decease,  the  amount 
taken  out  of  any  moneys  or  interest  left  by  me,  sufficient  to  pay 
the  outfit;  and  the  remainder,  if  any,  is  to  be  equally  divided 
between  my  heirs  and  the  said  G.  N.  Brigham  or  his  heirs. 
AlsOy  if  I  am  unsuccessful,  and  bring  back  only  money  enough  to 
pay  my  outfit,  it  shall  be  so  appropriated,  and  enough  shall  fall  in 
the  division  to  pay  my  outfit,  at  least,  if  accumulated,  to  the  afore- 
said G.  N.  Brigham  or  his  heirs,  to  be  duly  delivered  to  order." 

The  plain tifi*  also  ofiered  in  evidence  a  receipt,  signed  by  the 
defendant,  for  two  hundred  and  fifty  dollars,  dated  October  1 6, 
1849,  the  deposition  of  Luther  P.  Bullard,  and  three  letters  from 
the  defendant  to  the  plaintiff,  one  dated  July  16,  1851,  one  dated 
July  17,  1850,  and  one  dated  October  20,  1850,  to  all  of  which 
the  defendant  objected,  and  they  wers  received  by  the  court,  sub- 
ject to  all  objections.  The  defendant  offered  in  evidence  a  receipt, 
signed  by  the  plaintiff,  for  three  hundred  and  forty  dollars,  specified 
as  being  received  on  contract  to  California,  and  which  the  court 
found,  as  matter  of  fact,  was  more  than  the  full  sum  of  money 
paid  by  the  plaintiff  to  the  defendant,  upon  the  execution  of  the 
written  agreement  of  October  16,  1849,  with  the  interest  thereon, 
to  the  admission  of  which  the  plaintiff  objected,  but  it  was  received 
by  the  court,  subject  to  all  objections.  Upon  this  evidence  the 
defendant  insisted  that  the  plaintiff  was  not  entitled  to  recover 
upon  either  count  of  his  declaration,  but  that  judgment  should  be 
rendered  in  favor  of  the  defendant  upon  the  several  issues  joined ; 
but  the  court  rendered  judgment  that  the  defendant  account,  to 


WASHINGTON  COUNTY. 


Brigbam  v.  Dana. 


which  and  to  their  decision  in  receiving  and  considering  the  evi- 
dence offered  on  the  part  of  the  plaintiff,  the  defendant  excepted- 

Before  the  auditors  the  plaintiff  introduced  the  contract  above 
recited,  and  proved  that  on  the  18th  day  of  October,  1849,  he  paid 
to  the  defendant  the  sum  of  two  hundred  and  fiAj  dollars  in  money, 
and  took  his  receipt  for  the  same,  of  that  date ;  and  that  a  few 
days  thereafter  he  paid  defendant  twenty-five  dollars  more,  making 
in  all  two  hundred  and  seventy-five  dollars,  which  was  paid,  and 
received  in  fulfillment  of  said  written  contract.  The  receipt  for 
the  money  was  in  the  following  words : 

"  Wiirren,  Oct.  18,  1849.  Rec'd  of  G.  N.  Brigham,  two  hun- 
dred and  fifty  dollars,  to  my  full  satisfaction,  for  an  outfit  to  Cali- 
fornia. Stillman  E.  Dana." 

In  addition  to  the  foregoing,  the  auditors  reported  the  following 
facts.  The  defendant  sailed,  and  arrived  in  California  on  the  13th 
of  March,  1850,  and  went  immediately  to  "gold  digging"  in  the 
mines,  and  continued  thus  occupied  until  September  of  the  same 
year.  At  this  time  he  had  accumulated,  in  gold  dust,  five  hundred 
and  sixty-five  dollars.  In  September,  1850,  he  went  into  the 
teaming  and  trading  business,  in  partnership  with  a  young  man  of 
his  acquaintance  of  the  name  of  BuUard,  and  continued  in  that 
business  until  he  left  California  for  Vermont,  in  November,  18t/l. 
The  business  of  said  partnership  was  conducted  in  or  near  *^  the 
mines,"  and  was  the  supplying  miners  and  other  operatives  about 
the  mines,  with  implements  for  mining,  food,  clothing,  and  other 
necessaries. 

The  exact  amount  that  the  defendant  earned  in  the  teaming 
and  trading  business  did  not  appear ;  but  it  did  appear  that  when 
he  arrived  in  New  York,  in  January,  1852,  the  defendant  had,  in 
gold,  one  thousand  seven  hundred  and  eighty-eight  dollars  and  two 
cents.  Allowing  two  hundred  dollars  for  the  return  voyage, 
which  is  deemed  a  reasonable  estimate,  the  defendant  had,  when 
he  left  California,  one  thousand  nine  hundred  and  eighty-eight 
dollars  and  two  cents  as  the  aggregate  of  all  his  earnings  in 
California. 

The  defendant  was  taken  sick  on  his  return,  with  what  is 
termed  "  the  isthmus  fever,"  and  did  not  recover  so  as  to  be  able  to 
attend  to  any  business  of  profit  to  him,  until  the  M  of  1852,  and 
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he  arrived  home  on  the  18th  of  January,  1852,  quite  sick  with  the 
fever.  He  was  very  destitute  of  clothing  when  he  arrived  in 
New  York,  and  there  expended  about  seventy-five  dollars  for  cloth- 
ing necessary  for  his  comfort ;  so  that  when  he  arrived  home  he 
had  in  money,  as  the  entire  avails  of  the  ^  California  expedition," 
after  deducting  all  expenses  of  the  journey,  clothing  and  inciden- 
tals, one  thousand  six  hundred  and  ninety-three  dollars  and  two 
cents. 

Soon  after  he  arrived  home,  the  plaintiff  called  upon  him  for 
a  statement  of  the  avails  and  income  of  the  expedition,  which  the 
defendant  declined  to  make,  but  informed  the  plaintiff  that  he  claimed 
the  contract  was  invalid,  and  could  not  be  enforced  against  him. 
The  plaintiff  reasoned  with  him,  and  told  him  that  the  defendant 
should  make  a  true  and  full  disclosure  of  all  he  had  realized  under 
the  contract,  and  if  there  were  circumstarices  calling  for  allowance, 
he  would  consider  them ;  but  the  defendant  declined  to  make  any 
disclosure  in  the  premises.  The  defendant  told  the  plaintiff  that 
he  (the  plaintiff)  ^  should  not  be  the  loser  "—that  he  would  pay  him 
the  money  he  advanced  and  interest  thereon  at  the  rate  of  nine 
per  cent*,  (it  being  mutually  understood  that  the  plaintiff  had  hired 
the  money  for  the  outfit,  and  paid  that  rate  of  interest ;)  the  plain- 
tiff told  him  that  he  should,  in  that  way,  get  only  what  he  had 
paid  out,  and  nothing  for  his  risk  and  trouble ;  the  defendant  said 
he  would  pay  him  five  dollars  for  his  trouble,  and  counted  out  three 
hundred  and  forty  dollars,  which  was  two  hundred  and  seventy-five 
dollars  and  interest  to  that  time  at  the  rate  of  nine  p^  cent.,  and 
five  dollars  (as  defendant  asserted)  for  the  plaintiff's  trouble  in -the 
matter.  The  plaintiff  took  the  money,  and  executed  a  receipt  in 
the  following  words : 

"Warren,  Jan'y  28th,  1852.  Received  of  StiUman  E.  Dana 
three  hundred  and  forty  dollars  on  contract  to  California. 

G.  N.  Brigham.** 

After  the  receipt  was  handed  to  the  defendant,  he  insisted 
that  the  words  ^  in  full "  should  be  inserted.  At  the  time  he 
paid  the  three  hundred  and  forty  dollars,  he  denied  his  liability 
to  carry  out  the  terms  of  the  contract,  and  distinctly  told  the 
plaintiff  that  he  should  pay  him  no  more ;  but  it  did  not  appear 
that  the  plaintiff  auented  to  take  that  sum  in  full  discharge  of  the 
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defendant's  liability  on  that  contract  The  defendant  meant  and 
supposed  the  payment  to  be  in  foil  discbarge  of  bis  liability,  and 
would  not  otherwise  hare  paid  it  at  that  time,  bat  he  made  no  such 
express  condition ;  and  the  plaintiff  hod  not  offered  to  take  that 
sum,  nor  did  he  suppose  it  was  offen^d  with  that  condition. 

The  auditors  found  that  if  the  defendant  had  been  in  good  health 
from  the  time  he  came  home  in  January,  1852,  mitil  the  following 
autumn,  his  time  would  have  been  worth  to  him  one  hundred  and 
twenty-fire  dollars,  and  that  he  paid  for  board,  nursing  and  medi-* 
cine,  during  that  time,  and  while  he  was  so  sick  of  the  ^  isthmus 
fever,"  the  sum  of  one  hundred  and  eighty  dollars,  and  that  he 
carried  with  him  to  California  twenty-five  dollars  of  bis  own  money, 
which  was  expended  in  the  journey. 

The  defendant,  during  the  attempt  to  settle,  gave  the  plaintiff  to 
understand  that  his  profits  were  not  of  any  considerable  amount, 
and  from  what  little  he  could  be  made  to  say,  the  plaintiff  would 
be  led  to  suppose  they  were  much  less  than  they  actually  were. 

The  auditors  stated  and  allowed  the  account  as  follows  : 

Money  the  defendant  had  on  his  return, $1,693  02 

From  this  deduct, 

1.  For  time  of  defendant's  sickness^. ...  ^$125  00 

2.  Money  paid  oot  for  board,  &c., 180  00 

3.  Money  oi  his  own,  expended,  .  ^ 25  00 

$380  00 

Leaving  a  balance  of $1,363  02 

One-half  of  which  is, $681  51 

Paid  by  the  defendant  to  the  plaintiff,  ...  340  00 

Leaving  a  balance  of $341  50 

Interest  to  March  14, 1854, 44  39 


Making  amount  to  be  accounted  for  to  the  pPff,  $385  90 

The  county  court,  March  Term,  1854, — Poland,  J.,  presiding,— 
rendered  judgment,  npon  the  report  of  the  auditors,  in  favor  of  the 
plaintiff  for  the  balance  reported.  The  plaintiff  excepted  to  the 
allowance  in  favor  of  the  defendant  for  the  time  and  expenses  ot 
his  sieknesfl  after  his  retani  home. 
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The  letters  of  the  defendant,  above  referfed  to,  contained  state- 
ments respecting  the  business  in  Cah'fornia  in  which  he  was  from 
time  to  time  engaged,  giving  apparently  as  full  a  relation  respecting 
the  teaming  and  trading  business  while  he  was  engaged  in  that,  as 
in  reference  to  the  gold  digging  while  he  was  engaged  in  that. 
f  The  deposition  of  Bullard  was  not  among  the  papers  furnished  to 
the  reporter.] 

Washburn  S^  Marshy  for  the  defendant 

Peck  ^  OM^y  for  the  plaintifl^ 

The  opinion  of  the  court  Was  delivered  by 

R^DFiELD,  CSf.  J.  It  is  obvious  that  the  principal  question  in 
this  case  is,  whether  the  contract  between  the  parties  makes  the 
return  of  the  money  advanced  dependent  upon  the  event  6t  that 
Bmount  being  realized  in  the  contemplated  adventure,  over  and  above 
all  losses  and  expenses.  For  if  not,  then  it  is  a  mere  loan,  and  the 
only  risk  incurred  by  the  plaintiflT  is  the  solvency  of  the  defendant^ 
and  the  agreement  to  divide  the  profits  of  the  adventure  is  either 
a  cloak  for  usury,  or  an  unconscionable  extortion  which  the  law  will 
not  sanction,  according  to  the  cases  of  Burton  v.  fi?m,  23  Vt.  151 ; 
Morse  v.  Wilson,  4  T.  353 ;  Gordon  v.  HohaH,  2  Story  243,  and 
many  others.  But  if  the  money  was  really  hazarded  in  the  adven- 
ture, and  its  return  depended  upon  the  net  results  of  such  enters 
prise,  it  is  not  a  contract  which  the  law  refuses  to  sanction,  and  if 
not  a  strict  partnership,  it  is  a  joint  adventure^  in  the  result  of 
which  the  plaintiff  has  such  an  interest  as  will  enable  him  to  call 
the  defendant  to  account  in  this  form  of  action.  And  we  do  not 
perceive  but  the  claim  is  correctly  described  in  the  declaration  in 
some  of  the  counts,  for  it  seems  to  be  put  in  all  the  more  common 
forms  of  declaring  upon  such  and  similar  undertakings.  The 
defendant  is  charged  as  partner  and  as  bailiff  and  receiver  of 
goods  and  money  to  plaintifTs  care,  or  to  the  joint  profit  of  the 
plaintiff  and  the  defendant.  If  then  the  plaintiff  really  is  entitled 
to  demand  an  account  of  the  enterprise,  and  to  have  a  portion  of  the 
money  raised  by  defendant  during  such  adventure^  we  do  not  see  why 
he  is  not  correctly  described  as  having  been  the  receiver  of  such 
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money  as  now  in  justice  and  equity  belongs  to  the  plaintiff  under 
the  contract  In  looking  into  the  contract  by  the  light  of  attending^ 
circumstances,  and  the  conduct  of  the  parties  in  carrfing  it  into 
effect,  we  think. 

I.  There  is  no  undertaking,  either  express  or  implied,  to 
refund  the  money  unless  the  defendant  obtained  enough  from  the 
adrentnre,  over  and  above  expenses  and  losses,  to  enable  him  to  do 
60.  Very  little  is  to  be  inferred,  doubtless,  from  the  forms  of 
expression  and  the  terms  used  in  a  contract  so  inartilicially  drawn, 
where  the  purpose  evidently  was  to  express  the  substance  of  the 
contract  without  reference  to  any  formality,  but  some  conjecture 
arises  even  in  such  a  case  from  the  form  of  expression.  The  con^ 
tract  speaks  of  the  outfit  as  being  ^  paid  to  the  full  satisfaction  "  of 
the  defendant,  or  to  be  so  paid  at  his  entering  upon  the  adventure, 
which  would  seem  to  imply  that  it  was  not  a  loan.  But  in  regard 
to  the  return  of  the  money,  the  same  form  of  expression  is  indeed 
used:  '*  sufficient  to  pay  the  outfit,"  ^ and  enough  shall  fall  ( to  the 
plaintiff)  in  the  division  to  pay  my  outfit,"  which  would  rather 
imply  that  it  might  be  regarded  by  the  parties  as  a  debt  Bui 
this  form  of  expression  is  consistent  enough  with  the  idea  that  the 
plaintiff's  advance  was  first  to  be  refunded  to  him  in  the  distribution 
of  the  avails  of  the  undertaking,  and  this  the  contract  evidently 
does  stipulate  for.  And  this  is  altc^faef  consistent  with  the 
contract  creating  a  strict  partnership.  And  the  fact  that  the  pUdn" 
tiff  was  also  to  have  interest  upon  the  money  advanced,  at  the 
same  rate  which  he  paid  for  it,  will  not  destroy  its  character  of  a 
partnership.  For  it  is  common  for  one  partner  to  advance  money 
and  stipulate  that  he  shall  first  be  paid  his  money  and  interest,  and 
this  leaves  it  none  the  less  a  partnership.  Nor  will  the  question 
of  partnership  be  affected  by  the  amount  advanced,  whether  more 
or  less,  unless  the  sum  is  so  small  as  to  imply  fraud,  or  duress,  or 
extortion.  And  it  does  not  occur  to  us  that  there  is  any  such  di»* 
parity  between  the  sum  advanced  and  the  service  of  the  defendant^ 
which  is  put  as  its  equivalent  in  the  contract,  as  to  imply  any  want 
of  freedom  on  the  part  of  the  defendant  The  transaction  is  of  a 
class  which  will  scarcely  bear  much  comparison  with  the  ordinary 
transactions  of  life.  It  concerned  a  business  which  has  proverbially 
and  justly  beendaoMiuiiated  ^  the  gold  fever"  and  <*  the  gold  mania.'' 
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Men  -w^^  almost  literaUy  insane  in  regard  to  it,  as  indeed  most 
of  US  are,  more  or  less,  upon  this  subject,  in  some  form.  But  this, 
so  far  from  justifying  courts  in  refusing  to  carry  any  contract  into 
effect  which  has  relation  to  the  suli^ect,  should  enable  us  more 
readily  to  comprehend  and  understandingly  to  interpret  the  stipu« 
lations  of  the  parties. 

There  is  then,  as  we  said,  no  stipulation  to  refund  the  money 
advanced,  absolutely  and  without  reference  to  so  much  being 
earned.  The  stipulation,  which  is  claimed  to  amount  to  this,  is 
that  in  case  of  decease,  the  defendant  agrees  that  this  sum  shall 
be  ^  taken  oat  of  any  money  or  interest  lefl  by  him,"  but  this  is 
just  as  well  understood  of  the  money  or  interest  lefl  of  the  Cali- 
fornia enterprise,  as  of  all  his  estate.  And  the  very  next  sentence 
shows  that  the  parties  so  understood  it,  for  it  provides  that  the 
'^remainder,  if  any,  shall  be  equally  divided  between  the  parties,** 
whidi  of  course  could  not  mean  his  whole  estate.  All  the  other 
stipulations  are  more  consistent  with  this  view  than  with  any  other. 
For  it  says  the  outfit  is  to  be  first  refunded ;  "enough  shall  fall  in 
the  division  to  paying  the  outfit,  if  accumulated^* 

The  plaintiff  calling  for  the  money  advanced  before  the  time 
expired  is  nothing  provided  for  in  the  contract,  even  by  implication, 
nor  do  we  think  it  makes  much  for  the  defendant's  view  in  regard 
to  the  construction.  It  was  natural  for  the  plaintiff  to  desire  to  . 
get  back  his  advance  as  soon  as  he  could,  and  the  defendant's  mere 
promise  to  refund  as  soon  as  he  could  and  not  doing  so  amounts  to 
but  little  as  evidence  of  the  practical  construction  of  the  parties. 

n.  It  does  not  seem  to  be  requisite  to  the  constitution  of  a  strict 
partnership,  that  each  partner  as  between  themselves,  should  be 
liable  to  share  indefintiely  in  the  losses  of  the  concern.  An  agree- 
ment  to  share  in  the  profits  and  consequently  in  the  losses,,  as  they 
affect  the  adventure,  will  ordinarily  be  held  sufficient  to  constitute 
a  strict  .partnership.  Buckman  v.  Bamum^  15  Conn.  67  ;  Loomis 
V.  MarskeU,  12  Conn.  70;  Bond  v.  Pittard,  3  M.  &  W.  357.  And 
in  the  present  case  in  the  view  we  have  taken  of  the  proper  con. 
Btruction  of  the  contract,  it  is  obvious  the  plaintiff  was  liable  to  be 
affected  by  the  losses  to  the  full  extent  of  his  capital  and  the  anti- 
cipated profits. 
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UL  It  18  certainly  not  necessary  to  the  constitution  of  a  general 
partnership,  that  the  partners  should  be  proportionate  joint' owners 
of  the  property  belonging  to  the  concern,  or  some  of  them,  and  out 
of  which  the  profit  is  expected  to  arise,  although  that  is  the  more 
common  condition  of  the  title,  and  the  natural  implication  in  the 
absence  of  some  stipulation  to  the  contrary.  But  it  b  not  uncom* 
mon,  and  the  cases  certainly  sanction  a  stipulation  that  the  capital 
of  the  concern  shall  vest  and  remain  in  one  or  more  di  the  number 
less  than  the  whole  who  may  have  furnished  it.  Ex  parte,  Ramr 
peTy  17  Yesey  404.  All  that  seems  indispensible  upon  this  head 
18  that  the  parties  shall  be  jointly  interested  in  the  profits  or  affected 
by  the  losses  or  net  profits  of  the  concern. 

So  that  taking  the  case  in  all  its  bearings,  we  do  not  see  why  it 
may  not  be  regarded  as  a  partnership  in  a  single  adventure.  Col«> 
Iyer  on  Part.,  Sec  170. 

IV.  In  regard  to  the  account,  although  the  terms  used  in  the  writ- 
ten contract  strictly  import  nothing  more  than  the  business  of  ^^  dig- 
ging gold,"  yet  it  seems  from  the  correspondence  of  the  parties,  that 
the  defendant  regarded  the  change  as  still  continuing  the  business 
for  the  joint  interest,  and  to  this  the  plaintiff  seems  to  have  assented, 
fie  claimed  the  account  of  the  defendant's  whole  earnings  soon 
afler  he  came  home,  and  no  question  seems  ever  to  have  beeti 
made  between  the  parties  but  he  wad  equally  a  partner  in  the 
whole  business.  We  think,  though  this  is  evidently  going  some- 
what beyond  the  terms  of  the  written  contract,  it  must  be  regarded 
as  coming  within  the  acoount  to  be  rendered  under  the  judgment. 
This  portion  of  the  account  is  specifically  claimed  in  the  declaration, 
and  the  evidence  is  all  submitted  to  the  court  upon  ihs  trial  of  the 
issue  to  account,  and  no  question  is  raised  in  regard  to  the  extent 
of  the  partnership,  and  we  must  presume  from  the  evidence  and 
the  general  judgment  to  account,  that  all  facts  were  proved  which 
the  testimony  tended  to  prove,  and  which  are  essential  to  defen- 
dant's liability  to  account  upon  all  the  counts.  In  this  view  we 
do  not  perceive  how  the  defendant  can  expect  to  escape  from  the 
account  of  the  profits  of  the  furnishing  business. 

2.  In  regard  to  the  items  for  expenses  of  sickness  and  time 
there  is  certainly  some  difi&culty. 
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We  are  inclined  to  say,  that  as  the  defendant  had  the  fever 
before  he  arrived  at  home,  and  might  properly  have  stopped  on 
the  way  and  regained  his  health  before  coming  home,  when  the 
expenses  of  his  sickness  would  properly  have  formed  a  portion  of 
bis  expenses  in  returning  home,  these  should  be  deducted  from 
the  gross  avails,  as  a  necessary  incidental  loss  or  expense. 

What  is  said  in  the  contract  in  regard  to  the  outfit  being  ^  to 
carry  to  and  from  California,"  really  is  no  restriction  upon  the 
amount,  but  only  to  designate  the  purpose  of  the  advancementS| 
that  it  was  intended  for  and  was  to  be  applied  towards  the  expenses 
going  and  coming. 

And  the  limitation  as  to  time  is  very  indefinite  ;  two  years,  or 
more  if  thought  best  by  the  parties.  If  taken  sick  or  meeting 
with  any  accident  upon  the  way  home,  the  defendant  is  by  rea- 
sonable necessity  detained,  his  expenses  must  be  borne  out  of  his 
earnings  till  he  can  fairly  get  home  or  ought  to  reach  home  by  the 
use  of  reasonable  diligence.  Till  he  gets  well  enough  to  travel  he 
can  hardly  be  said  to  get  home.  The  plaintiff  should  no  more  be 
allowed  to  deprive  the  defendant  of  hif.  claim  to  the  expenses  of 
the  sickness  because  he  came  home  before  he  should  have  done, 
than  if  he  had  done  it  under  mental  aberration,  which  certainly 
could  not  bind  the  party. 

3.  But  we  have  not  beep  able  to  perceive  any  ground  upon 
which  his  time  can  be  reckoned  against  the  money  in  his  hands. 
He  was  in  no  event  to  be  allowed  for  his  time,  and  we  think  this 
item  must  be  disallowed. 

4.  In  regard  to  the  settlement  and  receipt,  which  seems  to  have 
been  urged  before  the  auditors  as  one  ground  of  defense,  and  which 
is  here  not  waived,  We  do  not  well  see  how  it  can  prevail. 

1.  It  was  not  understood  by  the  parties  as  any  settlement  The 
defendant  so  intended  it,  but  this  seems  not  to  have  been  made 
known  to  the  plaintiff  and  he  did  not  so  intend  it,  and  would  not 
have  accepted  the  money  if  he  had  known  that  it  was  upon  any 
such  condition. 

2.  The  defendant  stood  in  such  a  fiduciary  relation  and  possessed 
such  superior  knowledge  in  regard  to  the  business,  and  this 
obtained  in  the  business  under  such  circumstances  that  the  plaintiff 
was  equally  with  himself  entitled  to  its  benefit,  that  the  law  will 
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not  sanction  a  settlement  induced  by  positive  mirepresentation, 
and  probably  not  one  induced  by  suppression  of  important  facts, 
calculated  and  intended  and  known  to  have  misled  the  plaintiff. 
So  that  upon  both  grounds  the  settlement,  as  it  is  called,  cannot 
avail  the  defendant 

Judgment  reversed  and   sum  allowed  for  time  deducted,  and 
judgment  on  report  for  the  remainder. 


The  Town  of  Montpelier,  Cornelics  W.  Bancroft, 
Charles  Reed,  and  Artemas  W.  Wilder,  v.  The  Town 
OF  East  Montpelier,  Edson  Slatton,  Truman  Kelton, 
AND  David  R.  Gray. 

[in  chancery.] 

Right  of  the  kgislature  to  alter  and  aholish  towns.    Act  dividing 
the  town  of  Montpelier,     Trusts. 

The  legislature  may  alter  and  abolish  manicipal  corporations,  and  divide  or  dis* 
pose  of  the  property  held  by  them  for  municipal  purposes;  and  their  right  in  this 
respect  is  not  defeated  or  affected  by  the  circumstance  that  the  town  or  other 
manicipal  corporation  is  by  its  charter  made  the  trustee  of  a  charity. 

The  act  of  the  legislature  dividing  the  town  of  Montpelier,  (La«p«  o/1848,  p.  6,)  held 
constitutional  and  valid;  and  the  construction  given  to  it  in  Jlfoiuj>eiter  r.  JBwt 
Montpelier^  27  Vt  7M,  approved  and  adopted. 

That  act  having  abolished  the  old  town  of  Montpelier)  which  was,  by  its  charter, 
the  trustee  of  certain  rights  of  land  reserved  for  public  uses,  the  court  of  chancery 
was  directed  to  appoint  a  new  trustee  to  take  charge  of  the  property  and  execute 
the  trust  for  the  benefit  of  the  inhabitants  of  the  territory  which  comprised  the 
original  township. 

Appeal  from  the  Court  of  Chancery.  The  bill  was 
brought  by  the  town  of  Montpelier  and  its  selectmen,  in  behalf  of 
themselves  and  the  other  inhabitants  of  said  town,  against  the  town 
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of  East  Montpelier  and  its  selectmen,  as  properly  representing  the 
interests  of  all  the  inhabitants  of  that  town. 

The  bill  alleged  substantially  as  follows,  viz :  that  the  state  of 
Vermont,  on  the  21st  of  October,  1780,  incorporated  and  granted 
a  township  by  the  name  of  Montpelier;  and  that  on  the  14th  of 
August,  1781,  a  charter  of  said  township  was  issued,  and  that  the 
said  state,  by  their  grant  and  charter,  among  the  public  rights  of 
land  reserved,  did  reserve,  grant  and  appropriate  ^  lands  to  the 
amount  of  one  right  to  be  and  remain  for  the  settlement  of  a  min- 
ister or  ministers  of  the  Gospel  in  said  township ;  and  lands  to  the 
amount  of  one  right  for  the  support  of  the  social  worship  of  God 
in  said  township ;  and  lands  to  the  amount  Qf  one  right  for  the 
support  of  an  English  school  or  schools  in  said  township ;"  and  that 
the  said  grant  and  charter  empowered  the  proprietors  of  said  town- 
ship to  locate  said  rights ;  and  provided  that  said  rights  when  lo- 
cated ^  shall,  together  with  the  improvements,  rights,  rents,  profits, 
dues  and  interests,  remain  inalienably  appropriated  to  the  uses  and 
purposes  for  which  they  are  respectively  assigned,  and  be  under 
the  charge,  direction  and  disposal  of  the  inhabitants  of  said  town- 
ship forever ;"  that  the  town  of  Montpelier  was  duly  oi^nized 
under  said  charter,  and  that  the  said  public  rights  were  rented  and 
leased  by  said  town,  and  the  rents  thereof  collected  and  expended 
according  to  the  provisions  of  law  and  the  purposes  of  said  publio 
rights,  until  the  division  of  the  town  of  Montpelier. 

The  bill  further  alleged  that  the  legislature  of  this  state,  at  their 
annual  session  in  1848,  passed  an  act  entitled  ^  an  act  to  divide  the 
Unm  of  Montpelier"  approved  November  9,  1848,  which  divided 
and  incorporated  the  territory  of  the  said  town  of  Montpelier  into 
two  distinct  towns,  one  called  by  the  name  of  Montpelier  and  one 
by  the  name  of  East  Montpelier,  and  dissolved  and  destroyed  the 
corporation  of  the  old  town  of  Montpelier ;  that  the  corporation  of 
the  old  town  of  Montpelier  held  their  title  under  said  charter  to 
the  said  public  rights  of  land  and  to  the  rents  and  profits  thereof 
as  trustees  for  the  use  of  the  inhabitants  of  the  territory  embraced 
in  the  original  charter ;  and  that  the  legislature  in  dissolving  said 
corporation  made  no  provision  for  any  person  or  persons  to  take 
charge  of  said  public  rights  and  collect  and  expend  said  rents  and 
profits  for  the  use  of  the  inhabitants  of  the  old  town  of  Montpelier. 
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The  bill  further  stated  that  nearly  all  of  said  public  rights  were 
located  in  the  territory  which  constitutes  the  present  town  of  East 
Montpelier,  the  inhabitants  of  which  claimed  that  all  of  said  public 
rights  lying  within  the  present  territory  of  said  town,  and  the  rents 
thereof,  belonged  by  law  and  right  to  said  town  and  the  inhabitants 
thereof,  and  that  said  town  of  East  Montpelier  had  collected  in 
pursuance  of  said  claim,  and  expended  for  the  benefit  of  the  inhab- 
itants of  said  East  Montpelier,  most  of  the  rents  accruing  from  the 
public  rights  lying  in  that  town,  and  had  wholly  excluded  the 
present  town  of  Montpelier  and  the  inhabitants  thereof  from  any 
use  of,  and  benefits  from  said  public  rights  lying  within  the  terri- 
tory of  East  Montpelier ;  that  the  present  town  of  Montpelier 
contained  about  six  thousand  acres  of  territory,  and  East  Mont- 
pelier about  seventeen  thousand  acres,  and  that  at  the  time  of 
the  division  aforesaid  the  new  town  of  Montpelier  contained  two 
thousand  two  hundred  and  forty-two  inhabitants,  and  East  Mont- 
pelier one  thousand  four  hundred  and  thirty-one  inhabitants,  and 
that  in  1848  the  grand  list  of  the  present  town  of  Montpelier  was 
seven  thousand  one  hundred  and  eighty-seven  dollars  and  seventy- 
eight  cents,  and  that  of  East  Montpelier  four  thousand  six  hundred 
and  fif^y-nine  dollars  and  forty-seven  cents. 

The  prayer  of  the  bill  was  that  the  town  of  East  Montpelier 
might  be  perpetually  enjoined  from  further  collecting  or  receiving 
said  rents,  or  interfering  with  said  public  rights ;  that  a  trustee 
might  be  appointed,  who  should  be  authorized  to  take  charge  of, 
manage  and  control  said  lands  and  rents ;  that  said  town  of  East 
Montpelier  be  decreed  to  pay  over  to  said  trustee  all  of  the  rents 
collected  by  said  town ;  and  that  the  rule  of  appropriating  said 
trust  fund  for  the  objects  designated  by  said  charter,  might  be  de- 
termined by  the  decree  of  said  court  of  chancery. 

To  this  bill  the  defendants  demurred ;  and  the  court  of  chancery, 
at  the  September  Term,  1855,  sustained  the  demurrer  and  dismissed 
the  bill,  from  which  decree  of  dismissal  the  orators  appealed. 

Beaton  Sr  Reed  and  T.  P,  Redfield  for  the  orators. 

1.  The  right  of  the  legislature  to  establish,  alter,  or  abolish 
municipal  corporations,  is  a  principle  inherent  in  the  nature  of  the 
institutions  themselves.    They  must  yield  to  those  public  interests 
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and  those  pablic  exigencies  which  they  were  created  to  subserre. 
Bristol  V.  New  Chester,  3  N.  H.,  532 ;  3  Store's  Com.  on  Con. 
260,  861  ;  Ang**!  &  Ames  on  Cor.  sees.  80,  31,  and  cases  cited, 
767  ;  2  Kent's  Com.  305  ;  The  People  v.  Morrell,  21  Wend.  663, 
p.  579  ;  The  People  v.  Wreriy  4  Scammon,  273  ;  City  of  St.  Louis 
V.  Russell^  9  Missouri,  507  ;  Montpelier  v.  East  Montpelier,  27  Vt. 
706  ;  The  People  v.  Morris,  13  Wend.  331,  337  ;  1  Greenl.  Ev. 
sec^Sl ;  Th<yrpe  v.  R.  ^  B.  R.  Co.,  27  Vt.  140,  142-3. 

2.  The  legal  effect  of  this  charter  was  an  irrevocable  grant  of 
these  public  rights.  It  created  the  corporation  of  the  old  town  of 
Montpelier  a  trustee  for  the  inhabitants  embraced  in  its  territory 
forever.  B^  v.  Whitney,  1  D.  Chipman,  369  ;  Lampson  v.  New 
Haven,  2  Vt.  14 ;  PouUney  v.  Wells,  1  Aiken  180  ;  Cal.  Co,  Gram. 
School  y.  Burt,  11  Vt.  632;  Goddard  v.  Williams,  8  Vt  492; 
Montpelier  v.  East  Montpelier,  27  Vt.  704 ;  Pawlet  v.  Cfanfc,  9 
Cranch  292,419;  TeneU  et  als.  v.  Taylor  et  ah.,  9  Cranch  43, 
262;  Dcart.  ColL  v.  Woodward,  4  Wheat  518,  697-8.  And 
there  has  been  n  perfect  extinguishment  of  this  trustee  by  the  Leg- 
islature in  passing  "an  act  to  divide  the  tawn  of  Montpelier.''  Laws 
of  Vermont,  1848,  p.  5  ;  Montpelier  v.  East  Montpelier,  ub  sup. 

8.  The  legislature  cannot  now  change  or  interfere  with  the 
the  terms  of  the  original  grant  and  appoint  a  new  trustee.  Dart 
College  case,  4  Wheat.  518;  Commonwealth  v.  Cullen  et  als.,  I 
Harris  133  ;  Broum  v  BumnaeU,  6  Barr  86 ;  Trustees  of  New 
Gloucester  School  Fund  v.  Bradbury,  2  Fairf.  118  ;  Montpelier  v. 
East  Montpelier,  ub  sup.,  Bennett  J.;  Trustees  of  Aberdeen  Female 
Academy  v.  Mayor  and  Aldermen  of  Aberdeen,  18  Smedes  &  Marsh 
645,  646-7-8  ;  Sage  and  others  v.  Dillard  and  others,  15  Ken- 
tucky 340. 

4.  A  court  of  chancery  will  sustain  and  protect  a  dedication  of 
property  to  public  uses.  Angel  &  Ames  on  Cor.  sec.  181-2,  and 
cases  cited ;  Executors  of  Burr  v.  Smith,  7  Vt  241.  This  is  a 
charitable  trust,  over  which  equity  has  exercised  its  jurisdiction 
from  the  earliest  history  of  the  court  of  chancery.  Adam's  Eq, 
190^1;  Story's  Eq.  408;  7  Vt.  241,  supra;  Vidal  et  als.  v.  Girard's 
Executors,  2  How.  127,  191-2.  That  jurisdiction  reaches  mu* 
nicipal  corporations.    Adam's  Eq.  192,  n.  o.  and  cases  cited;  2 
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How.  127,  supra.  And  chai^itable  trusts  are  never  allowed  to 
become  extinct    2  Story's  £q.  413. 

5.  This,  thelft,  is  but  a  case,  not  anusnal,  of  an  application  to 
chancery  rendered  necessary  by  the  failure  of  a  trustee.  The  cestui 
qui  trust,  the  inhabitants  of  the  original  territory  have  no  other 
remedy  than  the  appointment  of  a  trustee  by  this  court 

A  court  of  equity  never  wants  a  trustee,  and  will  always  execute 
a  trust  failing  by  the  death  of  the  trustee,  or  by  accident  1  Story's 
Eq.  sec  98,  2  id.  sec.  976  ;  Adams'  £q.  145-6,  and  cases  cited  in 
note  1 ;  4  Kent's  Com.  343-4 ;  Brown  v.  HiggSy  8  Ves.  561 ; 
Moggridge  v.  HiackweU,  1  Yes.  Jr.  475  n.  4;  Box  v.  Whitney^  16 
Yes.  26  and  notes ;  Mc  Garter  v.  Orphan  Asylum^  9  Cow.  484-5. 

Peck  ^  Colby  and  J.  A,  Wing  for  the  defendants. 

1.  The  legislature  cannot  destroy  a  municipal  corporation  created 
merely  for  municipal  purposes,  without  its  consent.      Waldron  v. 

X««,  5  Pick.  323 ;  Mayor  and  Commonalty  of  Colchester  v. y 

3  Burrows  1866  ;  King  v.  Avery  and  King  v.  Mack,  2  Term  515; 
King  v.  Pesman,  3  Term  200 ;  Angel  Sc  Ames  on  Corp.  sec.  767, 
and  cases  cited  ;  Dartmouth  College  v.  Woodward,  4  Wheat.  518 ; 
Fletcher  v.  Peck,  6  Cranch  87  ;  Tyrall  et  al  y.  Taylor  et  dL,  9 
Cranch  43  ;   WeUs  v.  SHtson,  2  Mass.  143. 

2.  But  if  a  mere  municipal  corporation  can  be  destroyed  by  the 
legislature,  the  town  of  Montpelier  was  by  its  charter  something 
more.  It  was  a  contract  between  the  state  and  the  corporators 
named  in  it,  which  the  legislature  could  not  revoke  without  the 
consent  of  the  corporators  or  their  grantees.  Dart,  College  v. 
Woodward,  4  Wheat  663 ;  2  Kent's  Com.  305-6 ;  Trustees  of  Ab- 
erdeen Female  Academy  v.  Mayor  and  Aldermen  of  Aberdeen,  13 
Sm.  &  Marsh  645;  Fletcher  v.  Peck,  6  Cranch  87;  Poultney  v.  WeUs, 
1  Aiken  180  ;  Ihistees,  ^c,  v.  Bradbury,  2  Fairf.  118 ;  Common- 
wealth  V.  Culver  et  al,  1  Harris  133  ;  Plymouth  v.  Jackson,  15 
Penn.  44 ;  Norris  v.  Trustees  of  Arlington  Academy,  7  Gil.  & 
John.  7. 

The  act  of  1848  was  therefore  void,  if  it  destroyed  the  old  town 
of  Montpelier,  and  removed,  or  increased,  or  diminished  the  num- 
ber of  the  trustees  of  the  public  fund,  or  removed  the  fund  fix>m 
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the  care  and  control  of  those  to  whom  it  was  entrusted  bj  the 
charter  of  the  town.  The  complainants  proceed  upon  the  ground 
that  the  old  corporation  is  destroyed,  and  this  position  £uling  them, 
their  bill  must  be  dismissed. 

3.  If  the  act  of  1848  was  valid,  its  onlj  effect  was  to  change 
the  name  of  Montpelier  to  East  MontpeUer.  and  then  create  a  new 
town  bj  the  name  of  Montpelier,  containing  about  five  thousand 
acres,  and  leaving  seventeen  thousand  acres  in  the  old  town.  To 
saj  that  East  Montpelier  was  set  off  from  Montpelier  would  be 
like  saying  that  a  man  was  cut  off  from  his  head  or  leg. 

The  fifth  section  of  the  act  speaks  of  the  town  of  Montpelier 
**  hereby  •created." 

The  town  cut  off  had  no  right  to  any  part  of  the  funds  of  the 
town  from  which  it  was  separated.  Brunswick  v.  Denning^  7  Mass. 
444 ;  County  of  Hopkins  v.  County  of  Franklin^  16  Mass.  75 ; 
Windham  v.  Portland^  4  Mass.  584  ;  Richards  v.  Daggett^  4  Mass. 

534 ;  Brewster  v.  Hardwick^  4  Mass.  278 ; v.  Hamilton^ 

4  Mass.  67G ;  Westford  v.  Dartmouth,  10  Mass  311 ;  Great  Bar^ 
rington  v.  Lancaster ,  14  Mass.  253  ;  Norton  v.  MansfiMy  16  Mass. 
48  ;  BridgewaUr  v.  West  Bridgewater,  9  Pick.  55 ;  Randolph  v* 
Braintree^  9  Mass.  315  ;  Harrison  v.  Brighton^  16  Mass.  16  ;  North 
Hempsted  v.  HempsUdy  Hopk.  288 ;  Bristol  v.  New  Chester,  3  N. 
H.524 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  general  question  arises  in  this  case,  whether  the 
plaintiffs  are  entitled,  upon  the  facts  admitted,  by  the  demurrer,  to 
the  relief  prayed  for  in  their  bill.  In  a  former  case  between  these 
parties,  27  Vt  704,  involving  the  subject  matter  now  in  contro* 
versy,  it  was  held  that  the  plaintiffs  had  not  that  legal  interest  in 
the  money  for  which  the  suit  was  brought,  which  would  enable 
them  to  sustain  the  action  of  assumpsit  This  bill  is  now  brought 
in  behalf  of  the  inhabitants  of  Montpelier,  for  the  purpose  of 
having  the  money  in  tiie  hands  of  the  defendants  appropriated  as 
directed  in  the  original  charter  of  the  town,  and  for  the  appointment 
of  a  trustee  to  collect,  manage  and  control  the  trust  fund  and  estate, 
as  directed  by  the  charter.  The  town  of  Montpelier  was  originally 
chartered  in  1781,  by  which  charter  the  territory  therein  described 
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was  incorporated  into  a  township  bj  that  name,  and  its  inbal»tant9 
were  invested  with  all  the  rights  and  immunities  which  belong  to 
the  inhabitants  of  other  towns  in  this  state.  It  is  admitted  by  the 
demurrer,  and  it  also  appears  from  the  charter,  that  among  other 
public  rights,  the  state  reserved,  granted  and  appropriated  three 
rights  of  land  for  the  settlement  and  support  of  a  minister  or  min- 
isters and  the  social  worship  of  God  in  that  town,  and  also  for  the 
use  and  support  of  English  schools  in  such  places  as  shall  best 
accommodate  the  inhabitants  of  that  township ;  and  when  located 
by  the  proprietors,  it  is  declared  that  ^  the  lands,  together  with  the 
improvements,  rights,  rents,  profits,  dues  and  interests  shall  remain 
inalienably  appropriated  to  the  uses  and  purposes  for  which  they 
are  respectfully  assigned ;  and  be  under  the  charge,  direction  and 
disposal  of  the  inhabitants  of  said  township  forever."  There  can 
be  no  doubt  as  to  the  legal  construction  which  should  be  given  to 
that  charter.  So  far  as  these  rights  of  land  are  concerned,  the 
town  of  Montpelier,  as  originciUy  chartered  and  as  a  municipal 
corporation^  is  invested  with  the  legal  title  and  interest  to  these 
lands  in  trust  for  the  use  and  benefit  of  those  who  were,  and  should 
thereafter  become  inhabitants  of  the  territory  described  in  that 
charter.  The  town,  as  a  municipal  corporation,  became  the  trus- 
tees of  the  grant,  and  the  inhabitants  of  that  territory  the  cestui  que 
trusts,  or  persons  beneficially  interested ;  and  the  avails  of  those 
rights  of  land,  when  received  by  the  town,  are  to  be  under  the 
direction  and  disposal  of  its  inhabitants,  for  the  specific  purposes 
mentioned  in  the  charter.  That  construction  was  given  to  this 
grant  in  the  case  reported  in  27  Vt.,  and  that  decision  is  regarded 
as  a  satisfactory  exposition  of  the  views  now  entertained  on  the 
several  questions,  which  have  arisen  out  of  that  charter  and  grant. 
The  construction  of  that  charter  should  obviously  be  the  same  in 
equity,  as  at  law. 

The  town  of  Montpelier,  as  originally  chartered,  was  invested 
with  the  powers  of  a  municipal  corporation,  and  like  all  other 
towns  in  this  state,  was  instituted  as  an  auxiliary  of  the  state  in  the 
regulation  and  establishment  of  its  form  of  government.  The  rights 
and  franchises  of  such  municipal  corporations  can  never  become  ^ 
vested  rights  as  against  the  state.  It  was  so  held  by  Justice  John- 
BON  in  People  v.  Morris^  13  Wend.  831,  and  Ch.  Kent  has 
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observed  that  "a  public  corporation  is  not  a  contract  within  the  pur-  '^ 
view  of  the  constitution,  when  instituted  for  purposes  connected  with 
the  administration  of  the  government."     For  that  reason,  so  far  as 
their  public  and  municipal  franchises  and  existence  are  concerned, 
it  has  become  a  well  settled  principle  in  the  courts  of  this  country, 
that  the  legislature  may  exercise  over  them  exclusive  control,  and 
conatitutionallj  may  enlarge,  restrain,  and  even  destroy  their  muni- 
cipal existence^  as  the  public  interests  may  require.     Such  an  act 
defeats  no  vested  rights,  nor  does  it  impair  the  obligation  of  any 
contract ;  Memphis  v.  SoiUk  Memphis^  1 1  Humphrey  558.     They 
have  also  under  their  control  the  disposition  of  its  corporate  prop- 
erty, or  that  which  is  held  for  municipal  and  corporate  purposes. 
Hence,  in  thp  division  of  towns,  where  a  part  of  one  town  is  set  off  y 
and  incorporated  into  a  new  town,  or  annexed  to  another  town,  a 
division  of  its  corporate  property  is  generally  made   by  the  act 
making  the  division.      But  while  this  legislative  power  may  be 
exercised  over  public  and  municipal  corporations,  it  has  as  uni- 
formly been  held  that  towns,  and  other  public  corporations,  may 
have  private  rights  and  interests  vested  in  them  under  their  charter; 
and  as  to  those  rights,  they  are  to  be  regarded  and  protected  the 
same  as  if  they  were  the  rights  and  interests  of  individuals,  or  of 
private  corporations ;  and  grants  of  property  to  them,  in  trust  for 
other  purposes  than  corporate  and  municipal  use,  are  no  more  the 
subject  of  legislative  control,  than  are  the  private  and  vested  rights 
of  individuals.     It  was  upon  this  ground  that  it  was  held  in  the 
case  from  the  27  Yt.,  that  the  act  of  the  legislature  of  this  state 
dividing  the  original  township  of  Montpelier,  and  from  that  terri- 
tory incorporating  the  towns  of  Montpelier  and  East  Montpelier, 
and  dividing  also  the  debts,  choses  in  action,  and  property  of  the 
original  township  between  those  towns,  in  proportion  to  their  grand 
lists,  had  no  effect  whatever  upon  these  rights  of  land,  nor  upon 
the  rents  and  profits  arising  from  them.     The  statute  constitution- 
ally directed  a  division  of  the  property  held  by  the  town  of  Mont^ 
pelier  under  its  original  charter  in  their  corporate  and  municipal 
capacity,  and  which  was  to  be  applied  for  municipal  purposes,  but 
it  had  no  effect  upon  this  property,  held  by  them  in  trust  for  the 
specific  purposes  mentioned  in  the  charter,  and  which  was  not 
designed  for  their  use  as  a  municipal  corporation.    These  principles 
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ftre  fuUj  sustained  in  Dartmouth  College  y.  Woodward^  4  Wheat. 
663,  9,  8;  Memphh  y.  South  Atemphii,  11  Humphrey  ^8;  Trvs^ 
tees  of  Aberdeen  Academy  v.  The  Mayor  of  Aberdeen^  13  Smedes 
ic  Marsballsy  645;  Bailey  v.  Mayor  of  Nevj  Torhy  8  Hill  541 ; 
Harrison  r.  Bridgton^  16  Mass.  16 ;  Angel  &  Ames  on  Corp.  sec. 
767y  and  yarions  other  cases  to  which  we  were  referred  in  the 
argument  of  the  case. 

The  act  of  1848  dividing  the  town  of  Montpelierns  it  was  orig^ 
inallj  chartered,  and  therenpon  incorporating  two  new  towns, 
abolished  its  corporate  and  municipal  existence.  It  has  ordinarily 
been  the  course  in  this  and  other  states,  when  a  town  has  been 
divided,  to  set  off  a  portion  of  its  territory  to  another  town,  or  to 
organize  that  part  into  a  new  town,  leaving  the  to^n  itself  to 
exist  under  its  charter,  as  if  no  division  had  been  m^de,  but  with  a 
diminished  territory.  In  such  case,  unless  some  provision  is  other* 
wise  made  by  the  statute  making  the  division,  the  former  corpora* 
iion  retains  all  the  property  held  by  the  town  before  its  division, 
and  is  subject  to  all  its  obligations  and  duties.  4  Mass.  384,  539  ; 
7  Mass.  441,  445 ;  16  Mass.  86.  But  in  the  division  of  the  town 
of  Moatpelier  a  different  course  was  pursued.  In  the  case  from 
the  27  Yt.,  in  speaking  of  the  division  of  the  town  under  the 
act  of  1848,  it  was  observed  that  ^  from  the  peculiar  and  explicit 
language  of  the  act,  it  is  clear  that  it  was  the  intention  of  the  legis- 
lature to  make  two  new  and  distinct  corporations ;  and  the  effect 
of  this,  from  necessity,  must  be  to  abolish  the  old  municipality." 

It  was,  upon  that  view  of  the  case,  held  that  the  parties  were 
without  remedy  at  law.  The  new  town  of  Montpelier  was  not  the 
trustee  of  this  property,  and  as  a  corporation  they  had  no  interest 
in  the  trust  fund.  These  rights  of  land  were  not  conveyed  to 
them  in  trust,  and  therefore  the  suit  could  not  be  sustained  by  them 
at  law.  That  the  former  township  of  Montpelier,  to  which  this 
property  belonged,  and  in  which  the  legal  title  to  these  lands  and 
the  money  arising  from  their  use  was  vested,  was  abolished  by  the 
operation  of  that  statute,  we  must  therefore  consider  as  having 
been  settled  in  this  state  by  that  decision,  and  from  which  we  are 
not  now  at  liberty  to  depart ;  and  on  this  demurrer,  we  are  not  to 
presume  that  the  division  was  made  without  the  consent  of  all 
interested  in  thQ  matter.    But  the  beneficial  interest  and  rights  of 
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the  inhabitants  €f  itontpdier^  as  it  was  originally  chartered,  remain 
unaffected,  and  as  perfect  as  if  no  division  had  been  made.  The 
township  of  Montpelier  being  abolished  hj  that  act  of  the  legislar 
tare,  there  is  consequently  no  person,  or  body  corporate  in  exist- 
ence, in  whom  the  legal  title  of  this  trust  property  is  vested.  The 
trust  estate,  and  the  persons  beneficially  interested  remain,  but 
there  is  no  trustee  or  person  in  whom  is  vested  the  right  to  collect 
and  receive  the  avails  of  that  property,  for  the  purposes  to  which 
they  were  appropriated.  If,  in  ordinary  cases,  the  state  can  abolish 
the  corporate  and  municipal  existence  of  a  town,  and  from  that 
territory  establish  two  new  towns,  when  it  is  deemed  necessary,  as 
«iaxiliary  to  the  state  in  the  regulation  and  establishment  of  its 
government,  we  think  there  can  be  no  insuperable  difficulty  in  the 
exercise  of  ihat  power  in  this  case,  though  it  has  the  incidental 
effect  to  leave  thb  trust  estate  and  fund  without  the  trustee  as  cre- 
ated by  the  charter.  It  is  not  the  case,  where  individual  trustees 
while  liTiag,  are  removed  from  their  tnist  by  an  act  of  the  legisla^ 
tare,  nor  where  the  number  of  the  trustees  is  increased  by  the 
addition  of  others  without  the  consent  oi  parties  interested.  Such 
acts  have  been  held  invalid  and  unoonstitutiofiaL  In  such  cases, 
the  legislature  can  no  more  defeat  the  title  of  a  trustee,  or  affect 
his  right  over  the  trust  fund,  than  they  can  divert  or  destroy  the 
fund  itself.  But  this  principle  must  not  be  regarded  as  depriving 
the  state  of  their  power  to  alter  or  abolish  the  municipal  organiza- 
tion of  towns,  when  it  is  deemed  necessary  for  public  interests.  If 
a  town  was  organized  for  the  purpose  of  aiding  the  state  in  sus*- 
taining  its  form  of  government,  the  power  must  necessarily  reside 
in  the  state  to  abolish  that  organization,  when  it  ceases  to  have  that 
effect  That  power  is  inherent  in  every  state ;  it  is  a  part  of  its 
aovereignty,  and  the  exercise  of  that  right  is  necessary  to  establish 
and  sustain  its  government.  It  is  the  greater  right,  to  which  all 
others  are  held  subservient  It  is  not  competent  for  a  town,  or  any 
other  mere  municipal  organization,  which  is  made  the  trustee  of 
sach  an  estate  or  of  any  charity,  to  set  up  a  vested  right  of  that 
character  as  against  the  government,  and  thereby  prevent  the  state 
•from  changing  its  political  and  municipal  organization  as  the  public 
interests  may  demand.  If  towns,  by  their  charter  or  in  any  other 
way,  are  made  trustees  of  such  an  estate  for  such  purposes,  their 
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right  and  title  as  sacli  is  held  subject  to  be  defeated,  wheDever  the 
state  shall  deem  it  necessary  to  abolish  their  existence  as  a  town,  or 
as  a  municipal  organization.  This  case,  therefore,  is  one  in  which  the 
trust  estate  and  fund  is  in  existence ;  the  same  as  if  the  town  had 
never  been  divided.  The  inhabitants  of  the  territory  of  Montpelier, 
as  it  was  originally  chartered,  are  entitled  to  the  use  and  disposal  of 
that  fund,  as  is  provided  in  that  charter ;  but  there  is  in  existence 
no  trustee  having  the  legal  title  to  that  estate,  or  to  the  avails  aris- 
ing from  it  In  such  case,  the  relief  should  be  granted  for  which 
this  bill  is  brought. 

It  is  a  settled  rule  in  equity  that  a  trust  shall  not  fail  for  want 
of  a  trustee.  If  a  trustee  has  been  named,  who  refuses  to  accept 
the  trust,  or  has  since  deceased,  or  if  from  any  other  cause,  there 
is  a  failure  of  a  regular  appointed  trustee,  a  court  of  equity  will 
take  upon  themselves  the  due  execution  of  the  trust,  and  if  neces* 
sary  will  appoint  other  trustees  to  carry  the  trust  into  effect ;  De 
Peslu  V.  Clendining,  8  Paige  296;  Peter  v.  BeveHy,  10  Petera 
5S2 ;  2  Story's  Eq.  Jur.  sees.  976, 1059,  1061.  As  there  is  now 
no  trustee  who  is  authorized  to  take  charge  of  these  lands,  or  of  the 
rents  and  profits  arising  from  their  use,  we  think  the  orators  are 
entitled  to  the  relief  for  which  this  bill  is  brought;  and  among  the 
sources  of  relief  therein  mentioned,  a  trustee  or  trustees  should  be 
appointed  by  the  chanceUor,  whose  duty  should  be  to  take  charge 
of  this  entire  trust  property,  and  hold  the  same  subject  to  the  direc- 
tion and  disposal  of  the  inhabitants  of  the  territory  of  the  town  of 
Montpelier  as  it  was  originaUy  chartered,  and  for  the  purposes 
specified  in  that  charter. 

The  decree  of  the  chancellor,  dismissing  the  bUI,  must  be 
reversed,  and  the  case  remanded  to  the  court  of  chancery  with 
directions  to  appoint  a  trustee  or  trustees  of  that  trust  property^ 
and  appropriate  the  same  as  directed  in  the  charter. 
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William  Marshall. 

Princtpai  9itd  ngent     Insurance  contracts.     Prwniskary  notes* 
Junsdtction* 

One  F.,  aflsuming  to  act  n  tHe  agent  of  the  plaintiAf  forwarded  to  them  an  applica- 
tion for  insaranee,  which  he  obtained  from  the  defendant,  which  the  plaintiifb 
«pprored  x>f,  and  upon  which  they  iisued  a  poHoy.  AbOnt  this  time,  or  soon 
thereafter,  the  plaintlllh  tools  IH>a  V.  a  bond,  of  a  date  prior  to  ttiat  of  the  appli- 
cation, reciting  that  he  was  appointed,  tfnd  binding  him  to  the  faithful  perform- 
ance of  the  dnties  ot  nn  agent,  &c.  Held,  that  these  acts  of  the  plal^tilft  luwounted 
to  a  ratlileation  lof  F^'s  agency  in  obtaining  the  applieathm. 

Extent  ot  the  axithority  of  a  general  agent  for  proouiing  applJcatiova  for  ta 
insurance  compuiy. 

In  contracts  x>f  hmranev,  parrtl  rvpresentatlone  or  'conOealteenle  i^eting  tkt 
ride  will  in  many  cases  avoid  a  policy,  when  they  would  not  have  that  effect, 
or  perhaps  be  permitted  to  be  shown  in  reference  to  a  contract  of  a  dllTerent 
oharacter.  Birt  in  regard  to  the  other  incidents  the  same  rales  of  constmetion 
and  evidence  apply  as  to  other  contracts^  If  a  promifsorynote  Is  given  for  tha 
premium,  it  cannot  be  shown  by  parol  that  it  was  represented  or  stipulated  that  a 
payment  of  it,  or  of  a  portion  of  it,  would  not  be  required^  ' 

A  proBiM  in  writing-in  the  general  fbm  of  a  promiarory  note,  by  which  a  penon, 
for  value  received  in  a  policy  issued  to  him  by  an  insurance  company,  promises  to 
pay  such  company  afpeclfled  sum.  in  such  proportions  and  at  such  times  as  their 
directors  slMukl  inquire,  is  a  promissory  m>te,  In  the  sense  In  which  that  term  is 
used  in  the  statute  in  limiting  the  Jurisdiction  of  Justices;  and  It  is  a  note  for  the 
full  amount  for  which  it  is  given,  and  \i  that  amount  exceeds  one  hundred  dollars 
the  county  voart  has  Jurisdiction,  thtyugh  the  assessments  which  ttie  directors  have 
made  vpon  it  are  lass  than  vne  haindred  d^Uara^ 

Assumpsit  upon  a  promissory  note  signed  bj  the  defendant^ 
dated  March  I7th,  1851,  numbered  229,  and  reading  as  follows: 

*^  For  value  received  in  policy  of  the  same  number  and  date 
herewith,  issued  by  the  Farmers'  Mutual  Fire  Insurance  Company, 
I  promise  to  pay  the  said  company,  or  their  treasurer  for  the  time 
being,  the  sum  of  one  hundred  and  eighty^nine  dollars,  in  such 
portions  and  at  such  times  as  the  directors  of  said  company  may, 
agreeably  to  their  act  of  incorporation,  require." 

The  declaration  alleged  certain  assessments  to  have  been  made 
on  said  note  at  certain  specified  times,  but  all  the  assessments  so 
alleged  amounted  to  less  than  one  hundred  dollars,  but  the  ad 
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damnum  in  tbe  writ  waa  set  at  two  himdred  dollai^«  The 
defendanty  at  the  term  of  the  coantj  court  to  which  the  suit  wa9 
retumabie^  mored  to  dismiss  f<M*  want  of  original  jurisdiction  in 
said  court*  This  motioD  was  orerruled^  to  which  tbe  defendant 
excepted.  The  defendant  then  plead  the  general  issue,  upon  whicb 
there  was  a  trial  by  jory  at  tbe  March  Term,  1856, — Poland,  J., 
presiding. 

The  plaintiffs  read  in  evidence  an.  application  for  insorance  by 
the  defendant,  dated  March  11, 1851,  and  the  approval  of  said  appli' 
cation  by  the  directors  of  the  company,  on  the  17th  of  March, 
1851 ;  and  showed  that  a  policy  of  insurance  was  duly  issued  upon 
that  application.  They  also  read  the  premium  note  described  in 
the  declaration,  and  the  charter  and  by-laws  of  the  plaintiffs.  The 
plaintiff  also  proved  tha£  the  following  assessments  had  been  duly 
made  on  said  note  by  the  directors  of  said  company :  in  1851,  six 
dollars  and  sixty^two  cents ;  1852,  twenty^i^t  dollars  and  thirty* 
five  cents ;  1853,  eight  dollars  and  three  cents ;  1854,  ten  doUara 
and  forty  cents  ;  1855,  thirteen  dollars  and  ninety-eight  cents  ;  and 
it  was  conceded  that  the  defendant  had  been  duly  notified  <^  all  the 
assessments^  and  that  the  same  were  all  wholly  unpaid. 

The  defendant  then  introduced  evidence  tending  to  prove  that  at 
the  date  of  his  application  he  was  called  upon  by  one  Willis  Pal-* 
mer,  who  represented  himself  to  be  an  agent  of  the  plaintiffs,  and 
who  proposed  to  the  defendant  to  get  his  buildings  insured  in  their 
company  ;  that  the  defendant  was  reluctant,  and  that  Palmer,  to 
induce  him  to  become  insured,  told  him  that  the  company  had  a 
great  sum  of  money  in  the  treasury,  enough  to  pay  all  the  losses 
for  five  years,  and  that  if  he  would  pay  five  dollars  that  would  be 
an  he  would  have  to  pay ;  and  that  there  would  be  a  dividend  among 
those  insured  at  the  end  of  ^\e  years ;  that  he  was  finally  induced 
by  Palmer's  representations  to  become  insured,  and  that  Palmer 
thereupon  made  out  his  application  and  premium  note,  which  the 
defendant  signed,  and  that  witnesses  were  then  called  and  it  waa 
stated  before  them  that  the  agreement  was  that  the  defendant  waa 
to  pay  no  more  than  that  sum  for  five  years.  The  defendant  tes* 
tified  that  he  was  deceived  by  these  representations,  and  that  he 
should  not  have  made  said  application  and  note  but  for  said  repre- 
sentations.   All  the  above  evidence  was  objected  to  by  the  plain* 
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tiffs,  bot  the  same  was  receiyed  subject  to  all  legal  exceptions.  The 
defendant's  application  and  premium  note  were  forwarded  by 
Palmer  to  the  plaintiffs,  and  on  the  I7th  of  March,  1851,  the  direc* 
tors  of  the  company  approved  the  defendant's  application,  and  issued 
a  policy  thereon.  It  was  not  claimed  that  any  of  the  directors  or 
officers  of  the  company  had,  at  this  time,  aAy  knowledge  in  rela* 
tion  to  any  representations  or  agreements  made  by  Palmer  with 
the  defendant,  except  what  appeared  upon  the  application  and 
premium  note. 

It  was  conceded  by  the  plaintiff)  that  the  Merchants'  and 
Mechanics'  Class,  in  which  the  defendant  was  insured,  had  not 
any  funds  on  hand  when  the  defendant  was  insured,  but  that  the 
expenses  and  losses  in  that  dass  were  intended  to  be  met  by  annual 
assessments  on  the  premium  notes  of  all  who  were  insured  in  lU 
It  was  conceded  that  the  plaintiffs  had  not,  at  the  time  the  defen<* 
dant  made  his  application,  appointed  Palmer  an  agent,  and  that  the 
first  knowledge  they  had  of  Palmer  was  when  they  received  the 
defendant's  application,  and  some  others  which  he  had  taken  from 
other  persons.  Palmer  executed  a  bond  to  the  company  as  agent, 
dated  the  25th  of  February,  1851,  the  condition  of  which  was  as 
follows :  ^  Whereas  the  said  Palmer  is  appointed  an  agent  to  transact 
business  for  the  Farmers'  Mutual  Fire  Insurance  Company,  and 
for  those  who  are  insured  or  make  application  to  be  insured  by  said 
company ;  now  if  the  above  bound  Willis  Palmer  shall  well  and 
truly  discharge  the  duties  of  said  agency,  and  pay  over  all  moneys 
collected  by  him  for  said  company,  monthly,  and  also  refund  to  all 
applicants  all  moneys  received  of  them  on  application,  where  not 
accepted  by  the  company ;  then  in  that  case  this  obligation  to  be 
void ;"  but  at  what  time  the  same  was  forwarded  to  or  received  by 
the  company  did  not  appear.  There  was  a  meeting  of  the  directors 
on  the  17th  of  March,  1851,  and  another  on  the  7th  of  April,  1851, 
when  Palmer^s  bond  was  approved  and  he  was  appointed  an  agent 
On  the  17th  day  of  March,  when  the  applications  of  the  defendant 
and  others  were  approved,  the  secretary  of  the  company  com- 
menced an  account  on  their  books  with  Palmer,  charging  him  with 
such  portions  of  the  moneys  he  had  received  as  belonged  to  the 
company.  When  the  defendant's  policy  was  sent  to  him  the  name 
of  Palmer  was  written  upon  the  back  of  the  same  as  agent  by  the 
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secretary  of  the  company,  and  this  appeared  to  have  been  the  prac- 
tice of  the  cotnpanj  when  an  application  was  forwarded  bj  some 
person  other  than  the  applicant,  whether  such  person  had  been 
appointed  an  agent  by  the  company  or  not. 

It  appeared  that  after  the  defendant  received  notice  of  the  first 
assessment  on  his  premium  note^  in  1851,  he  called  on  the  pljun- 
tiff 's  treasurer,  and  informed  him  of  his  agreement  with  Palmer 
that  he  was  to  pay  only  five  dollars,  and  declared  he  would  pay  no 
more,  and  proposed  if  they  would  give  up  his  note  to  surrender  his 
policy  and  lose  the  five  dollars  he  had  paid. 

Upon  the  foregoing  evidence,  the  court  ruled  that  the  plaintiffl) 
were  entitled  to  i*ecover,  and  directed  a  verdict  to  be  returned  for 
them,  to  which  the  defendant  excepted. 

Merrill  Sf  Willard  for  the  defendant. 

1.  An  adoption  by  plaintiffs  of  the  act  of  Palmer  in  one  part^ 
was  an  adoption  of  the  whole  of  his  acts,  and  the  case  stands  pre* 
cisely  as  though  he  had  been  formally  appointed  agent  prior  to 
March  11th.  Wilson  v.  PovUer,  2  Sir.  859;  Gapel  v.  Thomion^ 
8  Car.  &  P.  352 ;  Hovel  v.  Pack,  7  East  164 ;  Dunlap's  Paley  on 
Agency,  174;  Fitzeimmons  y.Joshn,  21  Yt.  144. 

The  plaintiffs  now  insist  upon  the  contract,  although  they  were 
informed  by  the  defendant  of  the  facts  in  1851.  They  are  there* 
fore  bound  by  it ;  and  if  they  take  the  benefit  of  his  act,  it  must  be 
cum  onere*  Benedict  v.  Smithy  10  Paige  127 ;  Dunlap's  Paley  Sl^ 
and  cases  there  cited ;  Perkins  v.  Washington  Ins.  Co.,  4  Cow. 
645 ;  Phillips  on  Ins.  sec.  1868. 

2.  The  false  representations  made  by  Palmer  as  to  the  resources 
of  the  company,  being  material,  and  in  fact  the  inducements  to  the 
defendant's  entering  into  the  contract,  avoid  the  contract  If  a  false 
representation  had  been  made  by  defendant  upon  a  point  equally 
material,  it  would  undoubtedly  be  a  case  within  the  decbions  allow* 
ing  insurance  companies  to  avoid  the  contract.  But  the  insurer 
is  under  a  corresponding  obligation,  mutatis  mutandis*  Phillips  on 
Ins.  sec  572;  Duffel  "v.  Wilson,  1  Camp.  401;  Phillips  on  Ins. 
sees.  529,  530,  533,  537,  5 12,  543,  545,  553,  562,  1880  ;  Ellis  on 
Ins.  157  n.  and  cases  there  cited ;  Wilson  v.  Genessee  M.  Ins.  Co^^ 
Livingston's  Law  Mag.  July  1854,  504 ;  2  Dow  263. 
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3*  The  case  should  be  dismissed  for  want  of  jurisdiction. 

Liess  than  one  hundred  dollars  was  demanded.  The  ad  damnum 
cannot  confer  a  jurisdiction  which  the  declaration  takes  awaj* 

The  act  of  incorporation  gives  the  option  to  plaintiffs  to  sue  for 
the  assessments  or  for  the  whole  note.  Thompson  v.  Conolfy,  6 
Vt.  91 ;  JPutnetf  v.  BeUows,  8  Vt.  272 ;  Hosford  v.  Foot,  3  Vt.  891 ; 
Biihop  V.  Warner,  22  Yt.  591 }  Washington  Co.  Mut.  Ins.  Co.  t. 
MIkr  etal,2^Yu  77. 

A.  Spalding  and  Peck  Sf  Colby  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  I.  Some  question  is  made  whether  Palmer 
is  to  be  regarded  as  the  agent  of  the  plaintiffs  in  effecting  the 
insurance.  It  is  certain  the  plaintiffs  were  aware  that  the  insurance 
was  effected  through  Palmer  at  the  time  they  ratified  the  policj, 
and  also  that  h^  claimed  to  act  as  their  agent,  as  he  was  then  in 
tieatj  for  such  agency  which  was  soon  afler  conferred  bj  the 
company,  and  a  bond  taken  from  him,  dated  February  25,  1851, 
(the  defendant's  policy  bearing  date  March  17,  1851,)  by  which  it 
is  recited,  that  Palmer  "  is  appointed  agent  for  the  company  and 
for  those  who  apply  for  insurance,"  and  binding  him  with  surety 
in  the  penal  sum  of  five  hundred  dollars  to  the  faithful  peiformance 
of  the  duty  of  such  agency.  We  think,  therefore,  there  can  be 
little  doubt,  that,  as  the  plaintiffs  knew  of  the  act  done  on  their 
behalf,  and  took  security  for  the  faithfulness  of  such  agent,  from  a 
date  prior  to  the  act,  they  must  be  regarded  as  intending  to  ratify 
his  agency  in  the  transaction. 

To  what  extent  his  representations,  in  effecting  insurances,  will 
bind  the  company,  is  a  question  of  more  difficulty.  For  although 
he  is  undoubtedly  a  general  agent  for  transacting  a  particular  depart- 
ment of  the  business  of  the  company,  in  a  limited  district,  still  his 
power  to  bind  the  company  is  certainly  not  unlimited.  The  authority 
of  ft  general  agent  is  restricted  to  the  range  of  his  employment 
and  the  acts  and  representations  which  a  prudent  and  ordinarily 
sagacious  and  experienced  person  might  expect  him  to  do,  or 
to  be  authorized  to  make,  on  behalf  of  his  principal*  The  repre- 
sentation claimed  in  the  present  case  was  a  remarkable  cme,  and 
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one  not  very  well  calculated  to  impose  upon  men  much  experi- 
enced in  the  manner  of  transacting  the  business  of  such  companies. 
But  so  large  a  proportion  of  the  people,  especially  in  the  remote 
rural  districts  of  the  state,  are  almost  wholly  ignorant  upon  these 
points,  and  are,  in  consequence,  so  readily  made  the  victims  of 
interested  solicitors  on  behalf  of  the  numerous  insurance  compa- 
nies, who  are  ibund,  I  believe,  always  ready  and  urgent  to  insure 
one  against  all  the  calamities  of  life,  that  courts  ought  not,  per- 
haps, to  require  any  very  rigid  rules  of  circumspection  in  these 
matters  from  wholly  ihezperienced  persons.  It  tfeems  to  us  alto- 
gether a  question  of  fact,  whether  a  given  representation  was 
really  calculated  to  impose  upon  a  careful  and  prudent  man.  And 
in  a  case  where  that  question  should  become  important  it  would  be 
proper,  when  raised  by  counsel,  to  submit  it  to  the  jury. 

II.  But  it  seems  to  us  that  the  representation  of  the  agent  in 
this  case  or  stipulation,  if  we  so  consider  it,  is  not  of  the  class 
which  will  avoid  the  policy,  if  it  would  not  equally- aroid  a  written 
contract  upon  any  other  subject  It  is.  undoubtedly  true  that,  in 
regard  to  representations  and  concealments  affecting  materially  the 
risk,  both  in  marine  and  fire  insurance,  policies  may  be  avoided, 
when  in  other  contracts  such  representations  certainly  would  not 
have  that  eflect%  The  law  of  insurance  has  been  regarded  as  spe- 
cially requiring  the  utmost  good  faith.  Hence  all  representations 
inserted  in  the  policy,  or  contained  in  the  application,  and 
expressly  referred  to  in  the  policy,  as  part  of  it,  are  denominated 
warranties,  and  must  be  strictly  complied  with,  or  the  policy  is 
avoided.  And  in  regard  to  representations  and  concealments 
which  are  material,  and  directly  affect  the  risk,  whether  on  the 
part  of  the  assured  or  the  insurer,  unless  the  representations  are 
substantially  true,  the  policy  is  void,  although  such  representations 
are  merely  by  parol,  and  made  at  and  before  the  time  of  effecting 
the  insurance,  and  not  inserted  in  the  policy;  they  being  regarded 
as  substantial  fraud  in  regard  to  a  policy  of  insurance,  while  in 
regard  to  ordinary  contracts  similar  representations  would  perhaps 
be  held  as  within  the  fair  range  of  allowable  embellishment  and 
chaffer  in  the  matter  of  bargain,  or,  if  in  the  nature  of  express 
'warranties,  would  be  held  to  have  been  waived,  by  not  being 
inserted  in  the  written  contract    Ellis  on  Ins.,  81,  82, 84,  85,  100, 
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Shaw's  Ed.,  and  the  very  elaborate  note  of  the  Am.  Cases,  bj  Mr. 
Shaw,  where  most  of  the  cases  are  collected  and  satisfactorily 
digested ;  Phillips  on  Ins.,  sees.  846,  865,  524,  765.  And  policies 
of  insurance  often  contain  a  clanse,  that  if  the  assured  shall  make 
any  false  claim  for  loss  under  the  policy,  it  shall  avoid  it  Ellis 
DO  Ins.,  52,  et  seq,  and  notes. 

IIL  But  in  regard  to  the  other  incidents  of  a  contract  of  insur- 
ance, we  are  not  aware  that  it  is  subject  to  any  dififerent  rules  of 
construction  from  those  which  apply  to  similar  contracts  upon  other 
subjects.  The  effective  portion  of  the  representation  here,  so  ^  as 
the  defendant  was  concerned,  or  may  be  supposed  to  have  been 
deceived  and  injured  by  it,  was  in  regard  to  the  conditions  of  the 
contract,  or  the  premium,  which  it  would  be  necessary  for  him  to 
pay  Qpon  the  policy.  Palmer  assured  him  that  five  dollars  would 
be  all  that  it  would  cost  him,  and  he  would  probably  obtain  a  divi- 
*  dend  out  of  the  surplus  funds  of  the  company  at  the  end  of  the  five 
years.  It  is  true  that  he  connected  with  this,  as  a  sort  of  out- 
work or  barricade,  an  assurance  that  the  company  had  a  large 
fond  on  hand,  but  the  real  matter  affecting  defendant's  interest  was, 
that  five  dollars  would  be  the  extent  of  his  premium,  and  this  he 
paid  down. 

Now  in  regard  to  the  premium  for  the  insurance,  the  contract  is 
specific.  A  note  of  one  hundred  and  eighty-nine  dollars  is  given, 
and  the  defendant  expressly  stipulates  to  pay  such  portion  of  it  as 
the  directors  may,  from  time  to  time,  assess.  He  became  a  member 
of  the  company,  and  is  affected  by  a  knowledge  of  the  charter 
and  by-laws  of  the  company,  a  copy  of  which  is  attached  to  his 
policy. 

He  therefore  expressly  bound  himself  to  pay  every  assessment 
within  thirty  days  after  notice,  or  else  to  pay  the  whole  note  at  the 
election  of  the  company.  This  is  altogether  at  variance  with  the 
stipulation  of  the  agent  upon  which  the  defendant  claims  to  have 
made  the  contract,  and  which  cannot  be  received  to  contradict  it 
any  more  than  could  evidence  that  the  note  was  agreed  to  be  but 
five  dollars,  or  that  it  was  agreed  the  policy  should  contain  the 
stipulation  made  by  the  agent  The  writing  excludes  all  parol 
declarations  and  stipulations  made  at  the  time,  or  before,  except 
representations  affecting  the  risk. 
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If  the  defendant  could  have  any  redress,  it  would  be  by  reform- 
ing the  contract  in  a  court  of  equity,  probably.  For  this  is  no 
more  a  fraud  to  be  redressed  in  defense  of  this  suit  than  if  one 
should  offer  to  show  that  the  payee  of  any  note  promised  never  to 
collect  it,  and  that  the  party  relied  solely  upon  that  assurance. 

It  is  not  essentially  different  from  some  of  the  cases  in  our 
reports,  where  parol  defenses  to  notes  have  been  excluded ;  Saunden 
y.  Howe,  1  D.  Ch.  263,  where  the  note  was  promised  to  be  sur- 
rendered upon  proof  that  the  maker  did  not  originate  certain  slan- 
derous reports  of  the  payee;  Bradley  v.  Anderson,  6  Vt  152, 
whei*e  it  is  held  that  the  maker  of  a  promissory  note* shall  not  be 
allowed  to  give  evidence  of  what  is  in  fact  a  mere  mistake  in 
reducing  the  contract  to  writing,  under  the  pretence  that  it  amounts 
to  fraud ;  Bradley  v.  Bendey^  8  Vt.  243,  where  it  is  held  that  it 
is  not  competent  to  defeat  a  recovery  upon  a  promissory  note, 
given  for  the  price  of  a  cooking  stove,  by  proving,  by  oral  evi- 
dence, that  it  was  agreed  by  the  parties  to  the  note,  at  the  time  of 
executing  it,  that  if  the  maker  elected,  at  the  end  of  the  year,  to 
return  the  stove  and  pay  six  dollars  for  the  use  of  it,  the  note  should 
be  surrendered ;  Isaacs  v.  EOainSy  11  Vt  679,  where  the  note  was 
given  for  the  price  of  a  horse,  and  it  was  offered  to  prove  in  defense, 
that  it  was  orally  agreed,  at  the  time  of  executing  the  note,  (which 
was  made  payable  absolutely  in  ten  days,)  that,  if  the  horse  did 
not  answer  the  expectation  of  the  party,  it  might  be  returned,  and 
the  note  surrendered. 

In  all  these  cases,  and  many  others  which  might  be  referred  to, 
it  operated  a  wrong  upon  the  party  to  enforce  the  written  contract, 
but  the  defense  was  held  inadmissible.  That  rule  is  now  too  firmly 
established,  in  this  state,  to  be  departed  from.  And  we  cannot 
perceive  why,  in  regard  to  a  representation  of  this  character,  a 
contract  of  insurance  should  not  exclude  oral  declarations  of  the 
party  in  contradiction  of  the  terms  of  the  written  contract,  as 
much  as  any  other  contract.  It  would  seem  the  rule  ought  here 
to  be  enforced  with  more  than  ordinary  strictness.  And,  where 
the  party  has  really  been  made  the  victim  of  a  sharper,  and 
induced  to  sign  a  contract  which  he  never  understandingly  made, 
be  is  entitled  to  the  same  remedy  as  in  other  similar  cases  in  a 
court  of  equity. 
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IV.  In  regard  to  the  jarisdiction  of  the  countj  court,  if  the  case 
stood  upon  the  statute  of  1821 ,  bj  which  it  was  enacted  that  when- 
ever it  appeared,  by  the  note  and  endorsements  thereon,  or  bj  the 
declaration,  that  the  sum  due  was  less  than  one  hundred  dollars, 
justice  courts  shall  have  jurisdiction,  I  should  certainly  find  diffi- 
cultj  in  sustaining  the  jurisdiction  of  the  county  court  upon  this 
declaration,  which  counts  expressly  upon  the  assessments,  and 
nothing  else,  which  fall  clearly  below  one  hundred  dolUrs. 

But  the  present  statute  is  differently  expressed.  It  is  that ''  the 
matter  in  demand,  in  an  action  on  note,  shall  be  considered  the 
amount  of  the  note,  deducting  endorsements."  And  having  held, 
in  the  case  of  the  Washington  Ctmnty  Mutual  Insurance  Co.  v. 
AUBer,  26  Vl  77,  that  such  a  premium  note  is  a  note  within  this 
statute,  and  was  to  be  regarded  as  a  note  for  the  full  amount,  so 
far  as  the  exclusive  jurisdiction  of  justices  is  concerned,  we  do  not 
see  very  well  how  we  can  turn  the  party  over  to  a  justice's  juris- 
diction in  this  case,  without  holding  that  the  premium  note  is  not 
a  note  within  the  statute,  for  the  full  sum  expressed,  which  would 
be  wholly  in  conflict  with  the  former  view  taken.  For  if  this  is  a 
note  for  the  full  sum  expressed,  there  being  no  indorsements,  by 
the  express  terms  of  the  statute  as  it  now  stands,  the  county  court 
have  jurisdiction.  And  when  it  appears  that  the  party  had  his 
election  to  declare  for  the  whole  note,  by  the  very  terms  of  the 
contract,  we  think  the  motion  to  dismiss  was  correctly  overruled* 
Judgment  affirmed. 
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George  W.  Collamer  t;.  Jameb  R.  LAiiCDOK  and  Charles 
B.  Johnson. 

Quit-claim  of  mortgaged  premises  by  administrator  of  mortgagee. 
Pagm^nt  by  note. 

The  administrator  upon  the  estate  of  a  mortgagee,  may  without  any  order  from  the 
probate  court,  discharge  the  mortgage,  or  usign  the  interest  of  the  estate  in  the 
mortgaged  premises. 

The  legal  eiTect  of  a  quitclaim  deed  of  mortgaged  premises  fi'om  the  mortgagee,  or 
f^om  the  administrator  upon  his  estate,  is  to  convey  the  legal  estate  which  the 
mortgagee  had  in  them. 

Held,  if  the  legal  effect  of  such  a  deed  could  be  obviated  by  parol  proof,  showing 
that  a  satisfaction  and  discharge  of  the  mortgage  was  intended  instead  of  a  pur- 
chase, that  there  was  no  evidence  in  the  present  case  tending  to  show  such  an 
intention,  and  that  therefore  the  submission  of  such  a  question  to  the  Jury  was 
improper. 

.  The  taking  of  a  note  for  the  amount  of  a  debt  is  presumptive  evidence  of  the  pay. 
ment  of  the  debt;  but  tliis  presumption  may  be  rebutted  by  proof  that  the  note 
i .    was  taken  only  va  collateral  security. 

Ejectment.  The  premises  in  dispute  were  a  part  of  a  lot  of 
land  in  Montpelier,  which  was  deeded  on  the  17th  of  May,  1881, 
bj  Jonathan  Arms  to  Luman  and  Norman  Rublee  and  Otis  Stan- 
dish,  and  bj  them  mortgaged  back  to  Arms  to  secure  the  payment 
of  certain  notes  described  in  the  mortgage  deed.  In  January  1834, 
the  lot  of  land  so  deeded  was  divided  between  the  assigns  of  Stan- 
dish  and  the  Rublees,  and  that  part  of  it  which  embraced  the 
premises  in  dispute  was  conveyed  to  the  Rublees ;  and  they,  in  the 
following  June,  conveyed  a  part  of  the  lot  divided  to  them,  cover- 
ing that  portion  of  it  for  the  recovery  of  which  this  suit  was 
brought,  to  one  Ebenezer  Colbum ;  and  this  part  of  the  lot  was 
regularly  conveyed  through  a  succession  of  grantees  from  Colbum 
to  the  plaintiff;  and  in  September,  1835,  the  Rublees  conveyed  to 
one  Moses  E.  Hale  another  part  of  their  lot,  to  which  part  the 
defendant  Langdon  had  become  entitled  under  a  foreclosed  mort- 
gage from  said  Hale.  At  the  time  of  the  conveyance  to  Colbum 
there  was  six  hundred  and  fourteen  dollars  due  on  the  mortgage  to 
Arms,  which,  as  between  Standish  and  the  Rublees,  belonged  to  the 
latter  to  pay,  and  this  sum  Colburn  was  to  pay  as  a  part  of  the 
consideration  for  his  deed^  and  in  his  deed  it  was  so  specified. 
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Colbnni  also  gave  a  mortgage  to  secure  the  payment  of  said  six 
hundred  and  fourteen  dollars,  and  of  the  further  sum  of  one  hun- 
dred and  fifty  dollars,  to  be  paid  to  the  said  Rublees,  upon  the  non- 
payment of  which  they  obtained  a  decree  of  foreclosure,  and  the 
amount  decreed  was  paid  and  satisfifid  to  them  by  one  of  the 
intermediate  grantees  between  Colbum  and  the  plaintiff  on  the 
26th  of  August,  1839 ;  and  they  tliereafler  undertook  to  meet  the 
payments  falling  due  on  the  Arms  mortgage,  which  had  been  fore- 
closed at  the  April  Term,  1836,  upon  a  bill  brought  by  Jonathan 
P.  Miller  as  administrator  upon  the  estate  of  the  said  Arms,  who 
was  then  deceased,  against  the  Rublees  and  Hale.  This  foreclosure 
covered  all  the  premises  embraced  in  the  Arms  mortgage,  and 
required  the  amount  remaining  due  to  be  paid  by  installments,  the 
last  of  which  became  due  on  the  1st  of  April,  1841. 

The  cause  was  tried  by  jury  upon  the  plea  of  the  general  issue, 
at  the  March  Term,  1856, — Poland,  J.,  presiding. 

The  defendants  were  in  the  possession  of  the  premises  sued  for^ 
which  they  occupied  in  common  with  those  to  which  the  defendant 
Laogdon  had  obtained  a  title  under  Hale,  and  they  claimed  to  hold 
the  premises  in  dispute  under  the  original  mortgage  to  Arms,  which 
they  produced,  together  with  the  notes  therein  described,  and  they 
further  introduced  in  evidence  a  quit-claim  deed  of  all  the  premises 
described  in  the  mortgage  which  was  executed  by  said  Miller,  as 
administrator  to  the  defendant  Langdon,  on  the  10th  of  March, 
1845.  The  defendants  also  introduced  evidence  tending  to  show 
that  the  said  Arms'  mortgi^e  and  notes  were  put  into  the  hands  of 
Joseph  Reed  as  trustee  for  certain  heirs  for  whom  said  Arms  had 
been  trustee;  that  on  the  first  day  of  April,  1841,  when  the  last 
payment  on  the  mortgage  became  due,  said  Rublee  was  wholly 
unable  to  meet  the  same  and  he  so  informed  Langdon,  and  also 
that  it  belonged  to  said  Colburn  property  to  pay  the  balance  due, 
and  that  said  Langdon,  to  protect  his  share  of  the  property,  pur- 
chased said  mortgage  of  said  Miller  and  Reed,  and  paid  therefor 
the  balance  then  due  thereon,  amounting  to  one  hundred  and  seven- 
teen dollars,  and  that  said  Reed  thereupon  delivered  to  him  said 
mortgage  and  notes.  No  assignment  was  written  on  the  mortgage 
and  no  endorsement  was  made  upon  the  notes ;  but  a  line  of  the 
following  tenor  was  given,  viz : 
4 
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^  Col.  J.  P.  Miller :  You  will  quit-claim  to  J.  R.  Langdon  the 
land  mortgaged  'to  secure  the  notes  you  let  me  have  agsiinst  Lw 
Buhlee  and  others,  as  I  have  no  farther  claim  on  them. 

(Signed)  Jo»eph  Reed.'* 

It  appeared  tliat  Langdoo,  some  time  in  the  summer  of  184}, 
called  on  one  Denton,  who  then  owned  the  Colbum  premises  and 
under  whom  the  plaintiff  held,  and  notified  him  that  said  mortgage 
was  unpaid,  and  that  he  liad  purchased  the  same ;  and  claimed  that 
said  Denton  should  pay  the  balance  due  thereon  ;  that  said  Denton 
said  he  supposed  he  had  paid  all  that  belonged  to  him  to  pay,  but 
referred  him  to  Mr.  Cottrill,  bis  agent,  and  Mr.  Upham,  his  attor- 
ney,  who  had  charge  of  said  property,  for  an  examination  of  the 
matter;  that  said  Langdon,  from  said  first  day  of  April,  1841, 
always  claimed  said  mortgage  as  a  subsisting  incumbrance  on  said 
premises ;  that  he  notified  the  occupants  of  said  premises  under 
Denton  a  number  of  times  of  his  said  mortgage  imcumbrance ;  and 
that  he  always  claimed  to  hold  possession  of  the  premises  which 
the  defendants  occupy,  under  his  title  deeds,  and  that  the  balance 
due  on  said  Arms'  mortgage  had  never  been  paid  by  said  Colbum, 
or  any  other  person. 

The  plaintiii'  introduced  in  evidence  a  m<Mrtgage  deed,  executed 
by  Luman  Rublee  to  Langdon,  dated  February  5,  1842,  to  secure 
.  two  notes  of  that  date,  one  for  fifty  dollars  and  interest,  and  the 
other  for  one  hundred  and  seventeen  dollars  with  interest  from  the 
first  of  April,  1841,  together  with  evidence  tending  to  show  that 
said  last  named  note  was  given  for  the  amount  paid  by  said  Lang* 
don  to  said  Reed. 

The  defendants  then  introduced  evidence  tending  to  show  that 
Luman  Rublee  was  in  failing  circumstances  ;  that  his  creditors  had 
attached  his  property ;  that  he  had  just  given  a  mortgage  to  one 
Silas  Burbank  of  his  real  estate ;  that  by  the  direction  and  advice 
of  Mr.  Upham,  as  the  attorney  of  said  Denton,  and  with  his  assur^ 
anoe  that  it  could  not  prejudice  Langdon,  he,  Langdon,  took  said 
Rublee's  last  named  note  and  mortgage  as  collateral  security,  and 
in  no  other  way,  and  that  he  did  not  give  up  or  in  any  way  cancel 
the  Arms  mortgage  and  notes ;  that  said  mortgage  turned  out  to 
be  wholly  worthless,  the  premises  not  being  of  sufficient  value  to 
pay  the  previous  attachments  and  mortgages  thereon;  that  said 
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Rublee  was  whollj  insolTent,  and  that  his  said  note  remained  wholly 
unpaid,  without  any  fault  or  laches  on  the  part  of  Langdon.  There 
was  DO  testimony  tending  to  show  that  the  transaction  between 
Langdon  and  said  Reed  and  Miller,  or  that  the  taking  of  the  note 
and  mortgage  of  Luman  Rublee  by  Langdon  was  intended  as  a 
technical  pajrment  of  the  Arms  mortgage,  otherwise  than  what 
might  be  inferred  from  the  various  circumstances  attending  the 
transaction,  as  follows :  The  plaintiff  insisted  that  when  Langdon 
paid  the  amount  due  on  the  old  Arms  notes,  (one  hundred  and 
seventeen  dollars,)  to  Judge  Reed,  and  received  the  notes  and  mort- 
gage from  him,  that  it  was  not  understood  and  intended  as  a  pur« 
chase  at  the  time,  but  was  understood  and  intended  at  that  time  as 
a  payment  and  extinguishment  of  the  Arms  mortgage,  and  that 
Langdon  did  not,  at  that  time,  intend  to  keep  it  on  foot  as  a  sub* 
sisting  incumbrance  on  the  premises.  That  no  transfer  was  made 
of  the  notes,  or  assignment  of  the  moi*tgage;  that  a  quit-claim 
deed  was  taken  from  Miller  instead  of  an  assignment ;  that  the  quit- 
claim was  not  taken  for  so  long  time  after  the  notes  were  paid ; 
that  the  quit-claim  was  not  recorded,  and  that  Langdon  took  no 
steps  to  assert  his  claim  undei;  the  mortgage  for  so  many  years, 
were  the  circumstances  relied  on,  which,  in  the  opinion  of  the  court, 
had  some  legal  tendency  to  establish  what  the  plaintiff  claimed  on 
this  point  The  plaintiff  also  claimed  that  when  Langdon  took  the 
note  of  Rublee  for  the  amount  paid  by  him  to  Reed,  that  this  was 
taken  in  payment  and  extinguishment  of  the  amount  so  paid  by 
him,  and  relied  upon  the  circumstances  attending  that  transaction 
as  tending  to  prove  such  conclusion. 

The  court  charged  the  jury  that  if  any  part  of  the  one  hundred 
and  seventeen  dollars  due  on  the  Arms  mortgage  belonged  to  the 
plaintiff's  part  of  the  premises  to  pay,  the  defendant  Langdon 
might  become  the  purchaser  and  assignee  of  the  mortgage,  so  as  to 
set  op  a  legal  title  in  himself  to  the  plaintiff's  part  of  the  premises 
under  it ;  that  as  there  seemed  to  be  no  question  but  that  a  part  at 
least  of  this  sum  did  belong  to  the  plaintiff's  part  of  the  premises 
to  pay ;  the  question  for  them  to  decide  upon  the  evidence  was, 
whether  when  Langdon  paid  the  one  hundred  and  seventeen  dollars 
to  Judge  Reed  and  took  the  Arms  notes  and  mortgage  from  him,  it 
was  intended  and  understood  as  a  purchase  by  him  and  an  assign- 
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ment  of  the  mortgage  to  him,  or  whether  it  was  understood  and 
designed  as  a  payment  and  extinguishment  of  the  mortgage,  with 
no  intent  to  keep  the  same  on  foot  as  a  subsisting  incumbrance  OQ 
the  premises ;  that  if  they  found  it  to  be  a  purchase,  with  a  design 
to  keep  the  same  on  foot  as  an  incumbrance  on  the  land,  then  the 
defendants  could  legally  hold  possession  of  such  piurt  of  the  plain- 
tiff's portion  of  the  premises  as  they  werq  in  possession  of  until 
said  mortgage  was  in  some  way  discharged ;  but  that  if  they  found 
that  Langdon  did  not  intend  a  purchase  of  the  mortgage,  but  to 
pay  and  discharge  it,  and  took  the  deed  from  Miller  to  cut  off  and 
discharge  it,  he  could  not  now  change  the  character  of  the  transac- 
tion and  turn  it  into  a  legal  title,  and  the  plaintiff  would  be  entitled 
to  recover ;  and  that  if  they  found  Langdon  to  be  a  purchaser  and 
assignee  of  the  mortgage,  then  the  defendants  would  be  entitled  to 
a  verdict,  unless  the  plaintiff  should  establish  that  the  mortgage 
had  since  been  legally  satisfied  in  some  way,  and  that  this  would 
depend  upon  the  purpose  for  which  Rublee's  note  was  taken  by 
Langdon ;  that  if  they  found  it  was  taken,  as  the  plaintiff  claimed, 
in  payment  and  satisfaction  of  this  amount  at  the  time,  then  it 
would  discharge  Langdon's  claim  under  the  mortgage,  but  if  it  was 
taken  merely  as  a  collateral  or  additional  security,  it  would  have 
DO  such  effect,  as  it  was  conceded  the  same  had  never  been  paid. 
Under  this  charge,  to  which  the  defendants  excepted,  the  jury 
returned  a  verdict  for  the  plaintiff. 

0,  H,  Smith,  for  the  defendants. 

L  The  court  erred  in  their  charge  in  relation  to  the  payment 
made  by  Langdon  to  Beed,  and  the  quit-claim  deed  from  Miller  to 
Langdon. 

"  When  a  deed  may  enure  to  diverse  purposes,  he  to  whom  the 
deed  is  made  shall  have  an  election  how  to  take  it,  and  he  may  take 
it  that  way  as  shall  be  most  for  his  advantage.  Shep.  Touch,  83  ;'* 
Co.  Litt.  301  b. ;  Sir  R.  Heyward's  case,  Co.  Abr.  19. 

Merger  depends  upon  the  intention  of  the  party.  If  it  is  for  the 
interest  of  the  party  to  uphold  a  charge,  an  interest  to  do  so  tnll  he 
presumed  and  no  merger  will  take  place,  Compton  v.  Oxenden,  2 
Vesey  jr.  263 ;  Forbes  v.  Mqfat,  18  Vesey  384 ;  Chandas  v.  Talbatj 
2  P.  Wms.  601 ;   WaJker  et  oL  y.  Baxter  et  al,,  26  Vt  710. 
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When  the  purchaser  of  a  right  to  redeem  takes  an  assignment, 
this  shall  or  shall  not  operate  as  an  extinguishment  of  the  mort- 
gage, according  as  the  interest  of  the  parties  may  he^  and  according 
to  the  real  intent  of  the  parties.  Gibson  v.  Orehose^  3  Pick.  475 ; 
Bunt  V.  Bunt,  14  Pick.  374;  Afyers  v.  Brownetl,  1  D.  Chip.  448; 
MdrshcM  v.  Wood  et  «/.,  5  Vt  250;  James  v.  Morey,  2  Cowen 
284;  Bvdlard  v.  Leach,  27  Vt.  49  L 

Where  two  persons  are  severally  seised  of  two  distinct  parcels  of 
a  tract  of  land  which  is  under  mortgage  to  a  third  person,  one  of 
them  may  pay  the  mortgage  money  and  take  an  assignment  of  the 
mortgage,  and  hold  all  the  land  until  the  other  pays  his  reasonable 
contribution.  Taylor  v.  Bassett,  3  N.  H.  294 ;  Robinson  et  oL  v. 
Leavitt,  7  N.  H.  99,  109 ;    Wilson  v.  Kimball,  7  Foster  300. 

Under  the  charge  of  the  court  the  defendants  lost  the  benefit  of 
all  the  presumptions  of  law  to  which  they  were  entitled,  and  they 
were  virtually  required  to  prove  affirmatively  that  the  transaction 
was  specifically  a  purchase  and  an  assignment  of  the  Arms  mort- 
gage, and  not  a  technical  payment  and  extinguishment  thereof. 

There  was  no  testimony  tending  to  show  that  the  transaction 
was  intended  as  a  technical  payment  of  the  Arms  mortgage ;  and 
the  charge  that  if  the  jury  so  found,  their  verdict  should  be  for 
the  plaintiff,  was  therefore  erroneous.  MantpeU  Admrx  v.  BriggSy 
17  Vt  176. 

n.  The  court  erred  in  their  charge  in  relatbn  to  the  note  and 
mortgage  given  by  Rublee  to  Langdon.  When  a  note,  secured  by 
mortgage,  has  been  partly  paid  and  is  given  up  and  a  new  note  is 
taken  for  the  balance  due  upon  it,  the  mortgage  security  is  not 
thereby  released  as  against  the  mortgagor  or  subsequent  motgagees 
in  the  absence  of  any  agreement  or  understanding  that  the  transac- 
tion should  have  that  effect  McDonald  v.  McDonald  et  oL,  16 
Vt  630.  There  must-  have  been  an  express  agreement  in  order 
to.  have  it  so  operate,  as  in  this  case  it  was  virtually  taking  the 
note  of  a  third  person  for  the  debt  of  the  plaintiff  or  his  grantors^ 
Peter  v.  Beverly,  10  Peters  532,  67  ;   Torry  v.  Baxter,  13  Vt.  452- 

Where  a  creditor  takes  a  new  security  of  an  unequal  or  inferior 
degree,  it  is  not  an  extinguishment  of  the  original  debt.  Jackson 
T.  :^ajffer,  11  Johns.  513;  Dc^  etoLy.  Leah,  14  Johns.  404. 
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There  being  no  eyidence  tending  to  shoir  that  L.  Rnblee*s  note 
was  taken  in  payment  and  satisfaction  of  the  Arms  mortgage,  the 
charge  'that,  if  the  jury  so  found,  it  would  discharge  Langdon'i^ 
claim  under  the  Arms  mortgage,  was  erroneous*  ManweU  Admrx 
V.  Briggs^  17  Vt.  176. 

MerriU  ^  WiUard,  for  the  plaintiff. 

I.  The  writing  from  Judge  Reed  and  the  quit-claim  deed  are 
both  consistent  with  the  payment  and  extinguishment  of  the  mort^ 
gage,  and  hare  as  great  tendency  to  proYe  a  payment  as  a  purchase. 
All  the  eridence  on  that  subject  was  therefore  properly  left  to  the 
jury  for  them  to  say  whether  the  defendants  had  established  their 
right  to  hold  under  the  old  Arms  mortgage ;  and  the  burden  was 
upon  them  to  show  that  affirmatirely. 

The  law  never  raises  such  a  presumption  as  is  contended  for  by 
the  defendahts.  In  the  absence  of  all  other  proof  throwing  any 
light  upon  the  contract,  such  a  presumption  might  be  made ;  and 
the  presumption  must  then  be  that  the  contract  was  made  at  the 
date  of  the  quit-claim  deed,  ^ut,  as  appears  from  this  case,  the 
first  step  in  such  a  presumption  would  be  a  false  one,  for  the  quit-* 
claim  deed  was  not  given  until  four  years  after  this  contract  of 
purchase  was  made. 

The  court  will  never  presume  a  fact  that  must  be  proved,  when 
the  evidence  of  that  fact  rests  in  parol  When  it  does  make  such 
a  presumption,  it  usurps  the  province  of  the  jury,  and  passes  upon 
the  weight  of  testimony  and  its  credibility. 

n.  The  charge  of  the  court  was  fully  in  accordance  with  all 
well  considered  cases  upon  this  subject.  BuUard  v.  Leach,  27  Vt 
491 ;  Givm  v,  Mann,  27  Maine  212. 

It  was  in  accordance  with  that  well  settled  principle  that  all 
contracts  shall  be  construed  according  to  the  inieni  of  the  parties, 
and  the  language  used  in  making  contracts  is  only  of  service  in 
ascertaining  that  inton^.  The  courts  do  this  always  in  construing 
written  contracts,  and  direct  juries  to  be  governed  by  the  same  rule 
in  finding  contracts  resting  in  parol.  Grag  v.  Clark,  11  Yt  589; 
Lowrg  v.  Adanu,  22  Vt  160;   Wason  v.  JRowe,  16  Vt  525. 


NOVEMBER  TEBM,  1856.  89 

Collamer  e.  Langdon  «t  al. 

The  opinion  of  the  cotirt  was  ttelivered  by 

IsHAM,  J.  It  is  admitted  that  the  plaintiffs  are  entitled  to 
recover  in  this  case  unless  the  defendants  have  shown  a  legal  title 
to  the  premises  in  question,  under  what  is  termed  the  Arms  mort- 
gage. To  that  single  question,  therefore,  our  inquiry  is  confined. 
It  appears  from  the  ^se,that  on  the  17th  of  May,  1831,  Jonathan 
Anns  conveyed  to  Luman  and  Norman  Rublee  and  Otis  Standisii 
a  lot  of  (and,  of  which  the  premises  mentioned  in  the  declaration 
are  parcel)  and  that  he  took  from  them  a  mortgage  deed  of  the  same 
premises  to  secure  the  payment  of  the  notes  therein  described* 
The  defendants,  in  order  to  prove  their  title  to  the  premises,  gave 
in  evidence  a  deed  from  L.  and  N.  Rublee  to  Moses  Hale,  dated 
September  22,  1835,  conveying  a  portion  of  the  premises  included 
in  the  Arms  mortgage^  and  which  is  now  owned  by  Mr.  Langdon. 
They  also  gave  in  evidence  the  original  mortgage  deed  given  by 
the  Rublees  and  Standish  to  Jonathan  Arms  and  the  notes  therein 
mentioned,  together  with  a  quit^claim  deed  from  Jonathan  Miller 
as  administrator  of  Jonathan  Arms  to  Mr.  Langdon,  conveying  all 
(he  premises  described  in  that  mortgage  deed,  and  which  included 
the  premises  claimed  by  the  plaintiffs.  The  consideration  of  that 
t|uit-claim  deed  was  the  payment  by  Mr.  Langdon  of  the  balance 
due  on  that  Arms  mortgage,  which  he  paid  for  the  purpose  of  pro- 
tecting from  that  mortgage,  that  portion  of  the  premises  which  had 
been  conveyed  to  him  by  Mr.  Hale.  By  that  payment  and  quit- 
daim  deed,  Mr.  Langdon  obtained  the  same  interest  and  title  to 
the  premises  mentioned  in  that  mortgage  deed,  which  Mr.  Arms 
had  in  his  life  time,  or  which  his  administrator  had  after  his 
decease^  That  Mr*  Arms  in  his  life  time,  and  that  Mr.  Miller,  as 
his  administrator,  had  the  legal  title  in  those  premises  is  clearly 
settled  by  the  authorities.  In  the  cases  of  Atkinson  v.  Burt,  1 
Aik.  329,  and  Lyman  v.  Mower^  6  Vt  345,  it  was  held,  that  the 
mortgagee,  aAer  condition  broken,  had  the  legal  title  and  the  right 
of  possession  to  the  mortgaged  premises,  and  could  sustain  eject- 
ment against  the  nratgagor  and  his  grantees  without  even  a  notice 
to  quit.  The  Com  p.  Stat.  344,  sec  29,  provides  that  ^  a  debt  secured 
by  mortgage  aod  the  mortgaged  premises,  belonging  to  the  estate 
of  any  deceased  person  as  mortgagee,  or  assignee  of  the  mort- 
gagee, when  such  mortgage  shall  not  have  been  foreclosed  in  the 
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life  time  of  the  deceased,  shall  be  considered  as  personal  estate  in 
the  hands  of  the  executor  or  administrator,  and  shall  be  adminis* 
tered  and  accounted  for  as  such  ;  and  the  executor  or  administrator 
maj  cause  the  mortgage  to  be  foreclosed,  and  may  recover  pos^ 
session  of  the  mortgaged  premises  in  the  same  manner  as  the 
mortgagee  or  his  assignee  might  have  done  in  ||>i3  life  time."  Under 
the  provisions  of  this  statute,  on  the  decease  of  Jonathan  Arms,  the 
legal  title  and  interest  in  these  mortgaged  pre&iises  passed  to  Mr. 
Miller  as  his  administrator,  the  same  as  personal  property  belong* 
ing  to  that  estate ;  and  is  to  the  same  extent  under  his  personal 
oontrol  and  disposition*  He  was  authorized,  without  a  licence 
granted  bj  the  probate  court  for  that  purpose,  to  discharge,  release 
and  transfer  the  legal  interest  in  the  mortgaged  premises  under  the 
power  giren  to  him  by  his  letter  of  administration.  This  point 
was  determined  in  the  case  of  Pierce  y.  Brovm,  24  Vt.  172.  It 
18  immaterial  for  that  purpose,  whether  the  transfer  of  the  mort* 
gaged  premises  was  made  by  an  assignment  on  the  back  of  the 
mortgage  deed,  or  on  a  separate  instrument,  or  by  a  quit-claim 
deed.  In  either  case,  the  assignee  or  grantee  obtains  the  legal 
title  to  the  premises,  to  the  same  extent  that  it  was  held  by  the 
mortgagee  in  his  life  time,  or  by  his  executor  or  administrator,  after* 
his  decease.  The  payment  of  that  mortgage  debt,  therefore,  and 
the  quit-claim  deed  of  Miller  as  the  administrator  of  Arms,  gave 
to  Mr.  Langdon  a  legal  title  to  the  premises  described  in  the 
mortgage  deed ;  and,  if  it  is  unaffected  by  other  testimony  in  the 
ease,  will  in  equity  and  at  law  prerail  against  the  plaintiff's  title. 
The  important  inquiry  in  the  case,  therefore,  arises  whether 
there  was  any  eridence  in  the  case  tending  to  defeat  that  legal 
title  of  Mr.  Langdon.  The  court  instructed  the  jury,  that  the 
question  for  them  to  decide  on  the  evidence  was,  whether,  when 
the  money  was  paid  on  the  Arms  mortgage  by  Mr.  Langdon,  he 
intended  to  become  the  purchaser  of  that  mortgage,  or  whether  it 
was  understood  as  a  payment  or  extinguishment  of  it,  and  with  no 
intent  to  keep  the  same  on  foot  as  a  subsisting  incumbrance  on  the 
the  premises ;  that  if  a  purchase  was  not  intended,  but  a  discharge 
and  satisfaction  of  it  was  the  object  of  that  payment,  that  the 
defendants  under  that  quit  claim  deed  had  no  legal  title  to  the 
premises,  and  that  the  plaintiffs  were  entitied  to  recover.    We 
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have  no  occasion  in  this  case  to  inquire  whether  it  was  optional 
with  Mr.  Langdon  to  treat  that  payment  as  a  satisfaction  of  the 
mortgage,  or  as  a  purchase  of  the  premises,  as  he  might  find  it  for 
his  interest  afterwards  to  determine ;  nor  are  we  called  upon  to 
decide  whether  the  legal  effect  of  that  quit-claim  deed  can  be 
affected  and  destroyed  by  evidence  showing  the  intention  of  the 
parties  in  making  that  payment ;  as  we  are  satisfied  that  there  was 
no  evidence  in  the  case,  tending  to  prove  that  a  discharge  or  satis- 
faction of  the  mortgage  was  intended,  and  that  that  question  was, 
therefore,  improperly  submitted  to  the  jury.  The  fact  does  appear 
in  the  case  that,  on  the  first  day  of  April,  1841,  when  the  last 
payment  on  the  Arms  mortgage  became  due,  Rublee  was  unable 
to  pay  it,  and  so  informed  Mr.  Langdon,  and  that  Mr.  Langdon, 
for  the  purpose  of  protecting  hia  part  of  that  property  from  that 
mortgage,  paid  to  Mr.  Reed,  in  whose  hands  the  mortgage  deed 
and  notes  had  been  deposited,  the  balance  due  upon  it  It  also 
appears  in  the  case,  that  Mr.  Langdon,  at  the  time  he  paid  the 
money,  took  from  Mr.  Reed  a  letter  to  Miller,  the  administrator  of 
Mr.  Arms,  requesting  him  to  quit-claim  to  Mr.  Langdon,  not 
Mmply  the  premises  owned  by  him,  but  all  the  premises  included 
in  that  mortgage  deed.  If  the  intention  of  Mr.  Langdon  in  the 
payment  of  that  money  had  been  simply  to  obtain  a  release  of  his 
property  from  that  mortgage,  he  had  only  to  pay  the  money  and 
cancel  the  mortgage  deed  and  notes.  That  would  have  protected 
his  property,  and  he  could  equally  have  sought  his  remedy  on  the 
covenants  of  his  deed  for  the  money  which  he  had  paid.  The 
hct  that  directions  were  given,  at  the  time  the  money  was  paid, 
to  execute  the  quit-claim  deed,  is  a  controlling  circumstance,  that 
it  was  the  intention  of  Mr.  Langdon  to  obtain,  and  of  Mr.  Reed 
and  Miller  to  give  to  hitn  the  legal  title  of  the  entire  mortgaged 
premises.  The  circumstance  that  there  was  not  at  that  time  any 
transfer  of  the  notes,  or  assignment  of  the  mortgage,  and  that  the 
quit-claim  deed  was  not  executed  until  some  time  afterwards,  has 
no  tendency  to  defeat  the  legal  effect  of  that  deed  as  a  transfer  of 
the  mortgaged  premises,  nor  to  show  that  an  extinguishment  or 
satisfaction  of  the  mortgage  was  intended ;  for  if  the  notes  were 
not  then  transferred,  or  the  mortgage  deed  assigned,  nor  the  quit- 
claim deed  executed,  Mr.  Langdon  did  take  a  writing  from  Mr. 
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Heed  for  that  purpose ;  and  during  that  period  he  had  a  claim 
upon  thetn  for  the  execution  of  the  deed,  and  a  transfer  to  him  of 
the  mortgaged  premises,  which  in  equity  he  could  have  enforced. 
The  fact  also,  that  Mr.  Langdon  has  delayed  to  prosecute  that 
mortgage  for  this  length  of  time,  has  no  tendency  to  show  that  a 
satisfaction  of  the  mortgage  debt  was  intended  by  that  payment 
It  does  appear  from  the  case,  that  after  the  payment  of  the  money 
on  the  Arms  mortgage,  Mr.  Langdon  called  upon  the  other  owners 
and  occupants  of  these  premises  to  repay  the  money  he  had 
advanced,  and  at  all  times  has  asserted  his  rights  to  the  possession 
of  the  premises.  It  is  difficult  to  conceive  a  case  more  free  from 
any  circumstance  showing  the  mere  intention  to  discharge  a  mort-* 
gage,  or  where  the  right  of  an  assignee  of  a  mortgage  is  more 
fully  and  unequivocally  established.  The  question  of  intention  to 
extinguish  the  mortgage  by  that  payment  should  not  have  been 
submitted  to  the  jury  on  those  circumstances,  as  none  of  them 
afford  any  evidence  of  such  payment  Upon  the  case  as  made, 
the  court  should  have  held,  as  a  matter  of  law,  that  the  payment 
of  the  money  and  the  execution  of  the  quit^^laim  deed  was  a 
transfer  to  Mr.  Langdon  of  the  legal  title  to  all  the  premises  in 
that  mortgage  deed.  Upon  those  facts  the  question  was  one  of 
law,  and  should  not  have  been  submitted  to  the  jury. 

The  testimony  introduced  by  the  plaintiff  in  relation  to  the  note 
and  mortgage  given  by  Rublee  to  Langdon  on  the  5th  of  February, 
1842,  for  the  money  paid  by  him  to  Mr.  Reed  on  the  Arms  mortgage 
was  important  in  the  case ;  and  the  question  was  properly  submitted 
to  the  jury,  whether  the  notes  were  given  in  payment  for  the 
money  he  had  so  advanced.  If  the  notes  were  given  and  received 
for  that  purpose,  it  would,  prima  facie  at  least,  operate  as  payment 
of  that  debt,  and  defeat  the  legal  title  6f  Mr.  Langdon  to  those 
premises  under  the  Arms  mortgage.  Though  the  conveyance  by 
Miller,  as  administrator  of  Arms,  to  Langdon  conveyed  the  legal 
title  of  those  premises,  yet  he  had  but  the  title  of  the  mortgagee, 
and  that  title  was  subject  to  be  defeated  whenever  he  was  repaid 
by  Rublee,  the  mortgagor,  or  by  any  other  person  having  an 
interest  in  the  premises,  the  amount  due  on  that  mortgage  debt 
The  doctrine  is  well  settled  in  this  state  that  a  promissory  note 
given  on  a  debt  which  accrued  at  the  time  the  note  was  given,  or 
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on  a  previous  indebtedness,  is  presnmptive  evidence  of  the  pay- 
ment of  that  debt,  so  that  no  fiction  can  be  sustained  upon  the 
original  indebtedness  Hutchinson  v.  Olcutt^  4  Vt.  549  ;  Farr  v. 
Sievensy  26  Vt.  303.  The  rule  would  be  otherwise,  if  the  note 
was  received  as  collateral  security,  or  under  any  fraudulent  state- 
ments as  to  the  solvency  of  the  maker,  or  if  it  is  rendered  una- 
vailable by  some  inherent  vice,  as  illegality  of  consideration.  In 
such  cases,  the  presumptive  evidence  of  payment  is  rebutted,  and 
the  party  has  his  remedy  on  the  original  indtbtedness,  the  same  as 
if  the  note  had  not  been  given.  The  court  in  substance  so 
instructed  the  jury.  The  difficulty  in  this  case  arises  from  the 
fact  that  it  is  impossible  to  determine  upon  which  of  these  ques- 
tions the  verdict  for  the  plaintiff  was  rendered  by  the  jury.  It 
may  have  been  rendered  exclusively  upon  the  question  improperly 
subnaitted  to  their  consideration ;  if  so,  it  cannot  be  sustained.  On 
the  other  hand,  it  may  have  been  rendered  on  the  testimony  in 
connection  with  the  execution  of  the  Rublee  notes  and  mortgage 
given  to  Mr.  Langdon ;  in  which  case,  the  finding  of  the  jury 
would  be  conclusive.  The  fact  that  it  does  not  appear  from 
the  case  upon  which  of  these  grounds  the  verdict  was  rendered 
renders  it  necessary  that  the  case  be  remanded  for  another  trial. 
Judgment  reversed  and  case  remanded. 


Benjamin  Arbuckle  v.  Hezekiah  Wardi 

Prescription.     Eight  hy  prescription  to  obtain  water  from  another 
person's  spring. 

The  extent  of  a  rig^ht  trhlch  Is  acquired  in  the  land  of  another  hy  a  use  of  it  for 
flfteen  years  iMtobe  determined  by  the  olaim  of  the  party  using  it^  and  the  aoqul- 
eocence  of  the  other. 
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If  the  nse  originated  in  and  has  been  consistent  with  a  contract,  ref  rence  most  be 
had  to  the  contract  for  ascertaining  and  determiniag  the  right;  the  claim  of  the 
one  party  and  the  acquiescence  of  the  ottier  being  presumed  to  be  in  accordance 
therewith. 

Where  no  contract  is  shown,  and  the  use  came  to  the  knowledge  of  the  adverse 
party,  or  was  so  open  and  notorious  that  such  knowledge  would  be  presumed, 
the  use  will  be  presumed  to  have  been  under  a  claim  of  right,  unless  the  contrary 
is  shown. 

That  the  use  originated  in  a  permisoion  will  not  prevent  its  becoming  a  right  by 
prescription,  if  continued  for  fifteen  years,  if  the  permission  was  of  a  perpetual  or 
unlimited  character. 

In  the  present  case  the  owner  of  a  spring  of  water  agreed  that  the  grantor  of  the 
plaintiff  might  altcays  or  forever  draw  water  from  the  spring  for  the  use  of  his 
house,  by  bearing  a  proportionate  part  of  the  expense  of  an  aqueduct  through 
which  the  water  was  to  be  carried  both  to  the  house  of  the  plaiutilT  and  to  that  of 
the  owner  of  the  spring;  and  under  this  agreement  the  plaintiff  and  hlf  grantors 
did  so  obtain  and  use  water  fVom  the  spring  for  a  period  of  more  than  fifteen 
years  without  interruption.  Held,  that  the  plaintiiT  thereby  acquired  a  right  by 
prescription  to  so  obtain  and  use  said  water. 

The  acquirement  of  this  right  was  not  interrupted  by  the  death  of  the  owner  of  the 
spring  who  made  tl\e  agreement,  after  a  use  of  the  water  under  and  in  pursuance 
of  that  agreement  had  been  commenced,  if  his  heirs  or  devisees  or  their  grantees 
did  not  interfere  uiMl  afle^  the  use  had  been  continued  for  fifteen  years. 

After  the  death  of  the  owner  of  the  spring,  his  widow,  who  had  become  entitlrd 
both  to  the  spring  and  to  the  honse  .Which  was  supplied  with  water  from  the 
spring  by  the  same  aqueduct  with  the  plaintiff,  and  a  continuation  of  it,  sold  the 
land  where  the  spring  was,  but  reserving  the  right  to  take  the  v  ater  from  the 
spring  to  her  honse  during  her  lifb.  Held,  that  this  did  not  interfere  with,  or  in 
any  way  affeot  the  right  or  the  claim  of  the  plaintiff  to  the  water  used  by  him. 

Where  by  the  original  agreement,  and  the  commencement  of  the  use  of  the  water 
under  it,  three  houses  were  supplied  through  the  same  aqueduct  for  the  construc- 
tion and  repair  of  which  the  plaintiff  was  to  be  at  one-third  of  the  expense,  and 
subsequently  but  two  families  were  supplied,  and  the  plaintiff  consented  to  and 
did  bear  one-half  of  the  subsequent  expenses  of  maintaining  the  aqueduct;  it  was 
held  that  this  modification  of  the  plaintiff's  proportion  of  said  expenses  did  not 
interrupt  or  interfere  with  his  acquiring  a  prescriptive  right  to  the  use  of  the 
water. 

Action  on  the  case  for  diverting  the  water  flowing  in  an 
aqaeduct  leading  from  a  spring  on  the  defendant's  land  to  the 
plaintiff's  house.  Plea  the  general  issue ;  trial  bj  jury,  March 
Term,  1856, — Poland,  J.,  presiding. 

The  plaintiff  read  in  evidence  copies  of  deeds, — James  H. 
Langdon  to  Francis  Davis,  dated  July  10,  1823,  of  a  small  piece 
of  land  and  house,  in   Berlin,   being  the  8am«  upon  which  the 
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plaintiff  afterwards  lived ;  Francis  Davis  to  Daniel  W.  Fox, 
dated  12th  of  February,  1828  ;  Daniel  W.  Fox  to  Luther  Cross, 
dated  8th  of  February,  1833  ;  Luther  Cross  to  Joseph  Arbuckle, 
dated  24th  of  July,  1834;  and  Joseph  Arbuckle  to  the  plaintiff, 
dated  17th  of  December,  1836 ;  all  conveying  the  same  prem- 
ises. The  plaintiff  then  introduced  evidence  tending  to  prove 
that  in  1826  or  1827,  Francis  Davis,  who  then  owned  and  lived 
on  the  premises,  George  Bradshaw,  who  owned  &  house  and 
premises  adjoining,  and  Judge  Buckley  entered  into  an  agree- 
ment to  bring  water  in  logs  from  a  spring  on  land  owned  by 
Buckley,  for  the  supply  of  their  respective  houses.  Buckley  was 
to  give  the  spring ;  and  the  expense  of  bringing  the  water  from 
the  spring  to  Davis'  house,  which  was  nearest  the  spring,  was  to 
be  borne  equally  by  the  three ;  from  Davis'  house  to  Bradshaw's, 
the  expense  was  to  be  paid  equally  by  Bradshaw  aqd  Buckley  ; 
and  from  Bradshaw's  to  Buckley's,  by  Buckley  alone ;  and  the 
three  were  to  share  equally  in  the  water.  It  was'  also  agreed,  that 
if  either  of  the  parties  at  any  time  became  dissatisfied  with  this 
arrangement  for  getting  water,  he  might  give  up  his  right  to  the 
other  two.  The  evidence  tend^  to  show  that  this  arrangement 
was  understood  to  be  lasting  and  permanent,  and  that  it  was  not 
understood  that  Buckley  had  a  right  to  prevent  the  others  from 
drawing  water  from  the  spring  whenever  he  chose.  The  deposi- 
tions of  Francis  Davis  and  Daniel  W.  Fox  were  read,  in  which 
Davis  testified  that  ^^  Buckley  agreed  to  give  the  use  of  the  water 
from  the  spring  forever,  provided  that  myself  and  Bradshaw 
would  be  at  one-third  of  the  expense  of  the  conveyance  of  the 
water,"  and  that  he  also  agreed  ^  to  make  a  deed  or  contract,  con- 
veying the  right  to  the  spring  forever,  according  to  the  agreement ;" 
and  Fox  testified  that  Buckley  told  him  that  <'  Davis  was  to  have 
the  use  of  the  spring  always,  by  bearing  one-third  of  the  expense 
of  bringing  the  water  to  the  house,''  and  that  he,  Fox,  ^  should 
have  the  same  privilege  on  the  same  conditions ;"  George  Brad- 
shaw was  also  a  witness ;  and  his  testimony  was  in  substance  the 
same  as  that  of  Davis,  except  he  had  no  recollection  of  anything 
being  said  about  Buckley's  giving  a  writing,  or  that  the  word 
forever  was  used  in  the  agreement.     This  was  all  the  evidence 
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there  was  upon  either  side  as  to  the  agreement  under  which  the 
original  aqueduct  was  laid  down. 

Immediately  afler  the  agreement  was  made,  the  aqueduct  was 
laid  down,  and  water  brought  to  the  houses  of  the  three,  aud  the 
expenses  were  borne  according  to  the  agreement,  and  the  neces* 
sary  repairs  of  the  aqueduct  were  made  in  the  same  proportion. 
In  1836  Judge  Buckley  died,  but  his  widow  continued  to  occupy 
the  same  house,  and  the  water  continued  to  run  to  the  three  houses, 
as  brought  originally,  up  to  about  1840  or  1841,  when  Bradsbaw, 
who  had  some  difficulty  in  getting  his  part  of  the  water,  as  his 
house  was  lii^er  than  either  of  the  others,  concluded  to  procure 
water  from  another  source,  and  gave  up  his  right  in  the  aqueduct 
and  water.    At  this  time  a  change  was  made  from  the  plaintiff's 
house  to  Mrs.  Buckley's,  the  logs  being  laid  in  a  direct  line  instead 
of  by  Bradshaw's,  and  some  repairs  were  made  between  the  plain- 
tiff's house  and  the  spring  by  the   plaintiff  and  Mrs.  Buckley 
jointly.    The  water  continued  thus  to  run  to  the  plaintiff's  house 
and  to  the  Buckley  house  until  1848.     Up  to  this  time,  it  did  not 
appear  that  any  question  had   ever  arisen  as   to   the   precise 
share  of  water  each  drew  or  was«  entitled  to  draw,  or  as  to  the 
right  of  the  plaintiff  to  draw  water  from  the  spring  at  all.     When 
the  logs  were  in  repair  there  was  a  sufficient  supply  of  water  for 
all ;  and  when  they  got  out  of  repair  they  were  soon  repaired  by 
the  parties  according  to  their  agreement  and  practice.     In  1847 
the  defendant  became  the  owner  of  the  land  on  which  the  spring 
is  situated,  and  in  1848  he  erected  a  house  thereon,  and  laid  down 
an  aqueduct  of  logs  from  his  house  to  the  aqueduct  leading  from 
the  spring  to  the  plaintiff's  house,  and  inserted  the  same  in  the 
side  of  said  old  aqueduct,  about  half  way  from  the  spring  to  the 
plaintiff's  house,  and  nearly  at  right  angles  with  it,  and  took  a 
portion  of  water  therefrom,  and  carried  to  his  buildings  ;  and  ever 
after  that  time  supplied  his  buildings  with  water  from  that  aque- 
duct   Mrs.  Buckley  died  in  1849,  and  the  Buckley  house  became 
the  property  of  one  Fifield ;  and  in  the  fall  of  1849  the  plaintiff 
and  Fifield  put  a  lead  pipe  in  said  aqueduct  from  the  Buckley 
house  up  to  near  the  point  where  the  defendant's  aqueduct  was 
connected  with  the  main  one.    This  lead  pipe  was  half  an  inch 
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in  diameter,  except  seven  or  eight  rods  at  the  upper  end,  which 
was  three^ighths  of  an  inch  in  diameter ;  this  lead  pipe  was  drawn 
through  the  old  logs,  which  were  bored  an  inch  and  a  half  in 
diameter.  Fifield  paid  the  whole  expense  from  the  plaintiff's 
house  to  his,  and  he  and  the  plaintiff  shared  equally  in  the  expense 
aboTe  the  plaintiff's  house. 

The  plaintiff  gave  evidence  tending  to  show  that  in  the  winter 
/oUowing  the  laying  down  of  the  defendant's  aqueduct,  the  water 
failed  at  his  house,  and  that  ever  since  that  time  the  water  has  not 
run  in  said  aqueduct  to  his  house  but  a  portion  of  the  time,  and 
that  this  had  been  occasioned  by  the  drawing  off  the  water  from 
said  aqueduct  by  the  defendant  by  his  branch,  and  that  in  1852, 
in  consequence  of  the  unsteadiness  of  the  supply  of  water  through 
this  aqueduct,  one  Beebe,  who  had  become  the  owner  of  the 
Buckley  house,  took  up  the  pipe  from  his  house  to  the  plaintiff's, 
and  procured  water  elsewhere.  The  plaintiff's  evidence  also 
tended  to  prove  that  he  and  his  grantors,  ever  since  the  aqueduct 
was  laid  down,  had  always  claimed  a  permanent  right  to  draw 
water  from  the  spring,  according  to  the  original  agreement. 

The  defendant  gave  in  evidence  the  will  of  Judge  Buckley,  and 
the  probate  of  the  same,  by  which  he  devised  the  land  now  owned 
by  the  defendant,  on  which  the  spring  is  situated,  to  the  American 
Education  Society,  and  his  house  .to  his  wife,  Eunice  Buckley;  a 
deed  from  the  American  Education  Society  to  Mrs.  Eunice 
Buckley,  dated  September  26,  1837,  of  the  land  upon  which  the 
defendant  now  lives ;  a  deed  from  Eunice  Buckley  to  Stewart 
Brown,  dated  April  16,  1840,  of  the  same  land,  resefving  the 
right  to  take  the  water  from  the  spring  to  her  house  during  her 
life;  the  probate  record  of  Stewart  Brown's  will,  devising  the 
game  land  to  Mrs.  Clara  Burton  ;  and  a  deed  of  the  same  land  by 
Mrs.  Oara  Burton  to  the  defendant,  dated  March  24,  1847,  con- 
taining the  same  reservation  of  the  spring  for  Mrs.  Buckley. 

The  defendant  then  introduced  testimony  tending  to  prove  that 
the  thrtfe-eighths  of  an  inch  lead  pipe  laid  down  by  the  plaintiff 
and  Fifield  in  1849,  was  unsuitable  and  improper  to  carry  water  in 
through  an  aqueduct ;  and  also  evidence  tending  to  show  that  the 
plaintiff  had  not  exercised  proper  care  in  the  management  of  his 
aqueduct  to  keep  it  clean  and  &ee  for  the  uninterrupted  flow  of 
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water ;  and  that  the  defendant's  aqueduct  was  so  arranged  and 
connected  with  the  main  aqueduct,  and  guaged,  as  to  allow  at  least 
one-half  the  water  from  the  spring  to  flow  to  the  plaintiff's  house, 
if  his  aqueduct  was  so  arranged  as  to  allow  it  to  do  so.  The 
defendant's  testimony  also  tended  to  show  that  in  1849,  when  the 
plaintiff  and  Fifield  put  down  their  lead  pipe,  the  defendant  made 
some  alteration  in  his  aqueduct,  and  some  new  arrangement  at  the 
connection  hetween  his  aqueduct  and  the  main  aqueduct,  and  that 
the  plaintiff  being  then  present,  assisted  the  defendant  in  arranging 
the  connection,  and  bored  the^^ole  in  the  main  log  in  which  the 
defendant's  was  inserted  ;  and  that  the  defendant's  aqueduct  and  the 
connection  has  remained  substantially  the  same  ever  since,  and  that 
the  plaintiff  had  never  notified  the  defendant  of  any  specific  change 
or  alteration  he  wished  him  to  make  in  his  aqueduct  or  mode  of 
taking  the  water. 

The  plaintiff's  counsel  claimed  and  requested  the  court  to  charge 
the  jury  that  the  plaintiff  had  acquired  a  right  by  prescription  to 
have  all  the  water  continue  to  run  through  said  aqueduct  to  his 
house,  which  had  formerly  run  there,  and  that  the  discontinuance 
of  the  use  of  the  water  by  Bradshaw  and  the  owners  of  the 
Buckley  place,  had  not  altered  that  right ;  and  that  the  defendant 
had  no  right,  without  permission  of  the  plaintiff,  to  tap  said  main 
aqueduct  at  all,  to  take  any  portion  of  the  water  therefrom. 

The  defendant's  counsel  requested  the  court  to  charge  that,  if 
by  the  terms  of  the  original  agreement  between  Buckley,  Davis 
and  Bradshaw,  the  parties,  were  to  have  a  permanent  right  to  take 
the  watv,  still  as  this  agi*eement  was  not  in  writing  and  under 
seal,  it  could  operate  only  as  a  license  from  Buckley,  and  would  be 
revokable  at  his  pleasure,  and  that  if  the  plaintiff's  grantors  and 
himself  drew  water  from  the  spring  for  more  than  fifteen  years 
continuously,  claiming  a  permanent  right  to  do  so  under  said 
agreement,  they  could  never  acquire  a  right  to  draw  water  by  pre* 
scription ;  that  in  order  to  do  this  they  must  repudiate  the  agree- 
ment and  give  notice  thereof  to  Buckley  or  his  grantees,  and  that 
as  this  had  never  been  done,  the  plaintiff  had  acquired  no  pre- 
scriptive title.  2.  That  if  fifteen  years  had  not  elapsed  when  Brad- 
shaw ceased  to  use  the  water,  the  subsequent  use  by  the  plaintiff 
could  not  be  connected  with  his  prior  use  to  make  the  legal  period 
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for  a  prescriptiye  right  to  the  water.  3.  That  the  plaintiff  could  not 
be  aoqairing  any  right  to  the  water,  hy  prescription,  after  Mrs. 
Buckley  deeded  to  Brown,  in  1840,  and  made  a  reservation  of 
water  thereby,  during  her  life  time.  4.  That  if  the  plaintiff  con- 
sented to  the  mode  of  the  construction  of  the  defendant's  branch, 
and  this  mode  of  construction  diverted  the  water  as  the  plaintiff 
claimed,  still  Uie  plaintiff  could  not  recover  unless  he  had  com- 
plained to  the  defendant  of  the  mode  of  construction.  5.  That  if 
the  water  would  have  continued  to  run  in  the  plaintiff's  aqueduct 
sufficiently  if  he  had  continued  it  with  logs  with  an  inch  and  a 
half  bore,  as  when  the  defendant  inserted  his  branch,  that  the 
defendant  was  not  chargeable  in  this  action. 

The  court  charged  that  the  agreement  between  Buckley,  Brad* 
shaw  and  Davis,  not  being  in  writing,  would  not  have  the  effect 
to  convey  any  legal  right  to  them,  and  that,  at  law,  Buckley  might 
have  put  an  end  to  it  at  any  time  within  fifteen  years ;  that  the 
plaintiff's  right  depended  upon  the  character  of  Mb  use  and  claim 
to  the  use  of  the  water,  whether  it  was  under  a  claim  of  a  perma- 
nent right,  or  as  a  matter  of  favor  or  license  from  Buckley  that 
he  might  revoke  or  recall  at  any  time ;  that  if  by  the  agreement 
it  was  understood  that  the  parties  were  to  have  a  permanent  and 
lasting  right  to  draw  water  from  this  spring  as  long  as  they  chose, 
and  the  plaintiff  and  his  grantors  had  continued  under  said  agree- 
ment to  draw  water  for  a  continuous  period  of  more  than  fifteen 
years,  then  the  plamtiff  had  acquired  a  prescriptive  right  to  take 
the  water  from  the  spring ;  and  that,  if  fifteen  years  had  not  run 
when  Bradshaw  retired,  the  plaintiff's  subsequent  use  of  the  watei^ 
might  be  added  to  his  former  use  to  make  out  the  period ;  and 
also  that  the  plaintiff's  right  would  not  be  affected  by  the  convey-* 
ance  from  Mrs.  Buckley  to  Brown  and  the  reservation  in  her 
deed,  or  in  Mrs.  Burton's  deed,  to  the  defendant  In  relation  to 
the  extent  of  the  right  the  plaintiff  had  acquired,  if  any,  the  court 
told  the  Jury  that  the  plaintiff  .would  not  be  entitled  to  have  the 
whole  quantity  of  water  flow  to  his  house,  which  had  formerly 
been  used  by  Bradshaw  and  Buckley,  and  his  successors,  but  that 
he  had  acquired  a  right,  if  at  all,  to  such  proportion  of  the  water 
of  the  spring  as  he  had  used  and  claimed  for  fifteen  years  or 
more ;  and  as  the  evidence  did  not  show  that  he  had  used  or 
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claimed  more  than  one-third  of  the  water,  his  right  should  be 
limited  to  that;  that  when  Bradshaw  and  Buckley's  successors 
relinquished  their  rights,  they  reverted  to  the  owner  of  the  spring, 
and  that  the  plaintiff  could  not  legally  insist  on  having  the  whole 
water  flow  to  or  by  his  house,  which  he  did  not  use ;  and  that  the 
defendant  being  the  owner  of  the  spring  might  use  it  where  he 
chose,  provided  he  did  not  thereby  work  any  injury  to  the  rights 
of  the  plaintiff.  The  court  also  charged  the  jury  that  if  the 
failure  of  the  water  in  the  plaintiff's  aqueduct  was  occasioned  by 
any  improper  or  unsuitable  arrangement  of  his  aqueduct,  or  by 
having  an  improper  or  unsuitable  pipe,  or  by  reason  of  his  want 
of  proper  care  in  cleansing  the  same,  then  he  could  not  recover ; 
that  to  entitle  the  plaintiff  to  recover,  he  must  show  that  the  loss 
of  his  proportion  of  the  water  was  occasioned  by  the  defendant's 
aqueduct ;  that  if  the  plaintiff  assented  to  any  particular  arrange- 
ment  of  the  defendant's  pipe,  which  was  injurious  to  him,  he  could 
not  recover  for  any  damages  thereby  occasioned  until  he  had  first 
jgiven  notice  of  his  wish  to  have  it  removed  or  changed  so  as  not 
to  work  an  injury  to  him. 

Under  these  instructions  the  jury  returned  a  verdict  for  the 
plamtiff.     Exceptions  by  the  defendant 

MerrxU  ^  WiUard  and  Peck  3f  Colby  for  the  defendant. 

No  prescriptive  right  could  be  acquired  by  the  plaintiff. 

The  presufnption  of  a  grant  is  never  to  be  made,  except  to 
account  for  what  would  otherwise  be  contradictory  to  the  probable 
intent  and  interests  of  the  parties ;  and  never  should  be  made 
where  the  enjoyment  is  consistent  with  the  right  of  the  owner 
of  the  servient  tenement  Arnold  v.  Stevens,  24  Pick.  106 ;  Ricard 
V.  WiUiams,  7  TVTieat  109. 

But  in  the  case  at  bar,  it  was  for  the  interest  of  Buckley  that 
the  joint  user  should  be  continued,  as  his  neighbors  were  aiding 
him  to  carry  the  water  to  his  own  house,  and  there  was  water 
enough  for  all  till  1848. 

The  case  shows  that  the  whole  agreement  was  a  kind  of  parol 
agreement  of  partnership  for  the  mutual  benefit  of  the  three 
neighbors.  And  it  is  unjust  and  contrary  to  the  policy  of  the  law 
of  easements  to  aUow  a  prescription  to  be  sprung  upon  a  party  by 
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an  enjojiiieiit  not  adverse  to  his  interests,  and  under  an  agreement 
tfiat  he  might  pQt  an  end  to,  at  any  time,  and  would  have  done  so 
if  required  by  his  interests. 

The  agreement  was  only  a  license.  Bridges  v.  Purcetty  1  Den 
&  Bab.  (N.  C.)  492.  The  best  that  the  plaintiff  can  claim  is  a 
contract  of  purchase  and  sale,  and  such  a  possession  is  not  adverse. 
Ripley  V.  Yale,  18  Vt.  221. 

The  obligation  to  aid  in  repairs  likens  the  case  to  the  relation  of 
landlord  and  tenant 

The  plaintiff  is  bound  by  his  acquiescence  in  the  defendant's 
aqueduct  In  1849  he  assisted  to  make  the  very  connection  that 
ROW  is  complained  of,  and  he  has  never  requested  any  particular 
change  in  the  construction.  The  only  claim  he  ever  made  was 
that  he  had  a  right  to  have  all  the  water  run  to  his  house.  The 
acts  of  the  parties  operate  as  a  partition  of  their  interests. 
Coming  v.  Govld^  11  Wend.  531 ;  Taylor  v.  HampUmy  4 
McCord  96. 

HeaUm  Sf  Reed  for  the  plaintiff. 

L  Fifteen  years  of  adverse  possession  and  occupancy  of  land 
or  water  gives  a  title  by  prescription  in  this  state.  Mitchell  v. 
Walter^  2  Aik.  266  ;  Haigkt  v.  Proprietors  of  Morris  Aqueductj  4 
Wash.  Cir.  Ct  601,  7;  Waikins  v.  Peck,  13  N.  H.  360,  371; 
CooUdge  v.  Lamedy  8  Pick.  504,  508 ;  Harard  v.  Robinson^  3 
Mason  272,  and  cases  cited ;  7\/ler  v.  Wilkinson^  4  Mason  397, 
402;  3  Kent's  Com.  442-3-4-5 ;  Bealey  v.  ShaWy  6  East  208; 
Gayettyr.  Betkunej  14  Mass.  49,  53. 

2.  That  the  presumed  grant  is  upon  conditions,  or  subject  to 
limitations,  does  not  defeat  the  presumption.  Watkins  v.  Pecky 
suproy  375 ;  Mitchell  v.  Walkevy  supra ;  Boliver  Manf,  Co,  v. 
Neponsett  Manf.  Co.y  16  Pick.  241. 

3.  Presumption  of  a  grant  arises  from  fifteen  years  enjoyment  by 
privies  in  estate.  Sargent  v.  BaUardy  9  Pick.  251 ;  Melvin  v. 
Whitneyy  13  id.  184,  188. 

IL  The  plaintiff  and  his  grantors  had  acquired  such  rights  as 
equity  will  enforce.  Rerick  v.  Xem.y  14  Serg.  &  R.  267 ;  5 
Watts  308 ;  2  Story's  Eq.  sees.  761-2-3 ;  Pope  v.  JSenryy  24  Vt 
560;  ffoB  V.  Chafee,  13  Vt  150,  n.  by  Redfield,  J.,  157-8. 
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m.  The  pnrcbase  by  the  defendant  and  his  grantors  was  of  an 
interest  in  the  possession  of  the  plaintiff  and  his  grantors,  and 
therefore  with  constrnctiTe  notice  of  their  title.  Rublee  v.  Meady 
2  Vt  254 ;  Griswold  y.  Smith  et  ah,,  10  Vt.  452 ;  Pope  v.  Henry, 
supra. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  general  rule  oi  laif  by  which  the 
right  to  draw  water  from  a  fountain  or  spring  up<Mi  the  land  of 
another,  and  through  the  land  of  the  owner  of  such  spring,  and  to 
dig  in  the  soil  for  the  purpose  of  repairing  or  relaying  ^e  aque- 
duct, may  be  acquired  by  fifteen  years'  uninterrupted  use,  under 
claim  of  right,  is  familiar  law  in  this  state.  And  that  this  use  will 
£x  and  define  the  mode  and  conditions  of  such  right  we  have  no 
doubt.  As  if  the  party  has  been  accustomed  to  repair  the  aque- 
duct and  to  allow  the  owner  of  the  land  to  take  water  from  the 
same.  This  use  will  define  the  amount  of  water  which  the  party 
has  the  right  to  take.  These  points  are  all  familiar  law,  and  have 
been  expressly  decided.  Watkins  v.  Peck,  13  N.  H.  860,  seems 
to  cover  all  these  points.  The  extent  of  the  right  acquired  by 
fifteen  years'  use  will  depend  upon  the  daim  of  the  plaintiff,  and 
the  acquiescence  of  the  defendant,  (and  those  from  whom  he 
derives  title,)  in  such  daim. 

For  the  purpose  of  showing  both  the  chum  and  the  acquiescence, 
the  original  contract  by  which  the  use  originated  is  ordinarily  the 
best  of  evidence.  And  if  dearly  proved,  and  the  use  has  all 
along  been  consistent  with  the  original  contract,  it  ought  to  be 
referred  to  it,  and  not  be  allowed  to  establish  a  right  to  either  more 
or  less ;  for  it  may  well  be  presumed  that  the  parties  have  acted 
in  faith  of  the  original  contract  And  the  effect  of  the  use  will 
be  to  establish  the  rights  of  the  parties  according  to  the  terms  of 
the  contract,  and,  by  prescription,  to  give  it  the  same  validity  and 
force  as  if  it  had  been  originally  by  deed,  in  due  form.  As  if  the 
contract  originally  allowed  the  party  to  use  water  for  one  house,  or 
such  quantity  as  the  owner  of  the  land  did  not  require  for  his  own 
use,  and  the  use  has  been  consistent  with  such  conditions,  it  will 
be  regarded  as  so  qualified. 

But  it  is  not  essential  to  the  prescription  that  any  original 
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contract  shouM  be  showiu  For  the  mere  use,  if  so  open  and  noto- 
rious as  obviously  to  attract  the  notice  of  the  owner  of  the  soil,  or 
if  expressly  shown  to  have  come  to  his  knowledge,  will  prima 
facie  establish  the  right,  and  it  wiU  be  incumbent  upon  the  owner 
to  show  in  some  mode  that  it  was  not  used  under  a  claim  of  right 
to  the  water,  or  that  he  did  not  so  understand  it,  and  was  not 
bound  to  so  regard  it  fi:om  the  nature  and  extent  of  the  use.  ffiut 
the  mere  &ct  of  showing  that  the  use  begun  by  permission  of  the 
landowner  is  not  alone  sufficient  to  defeat  the  prescription*  For  if 
the  pennission  was  a  perpetual  gift,  or  an  unlimited  gift  or  per- 
mission to  use,  and  continued  for  fifteen  years,  the  right  is 
perfected. 

This  is  analogous  to  the  statute  of  limitations  by  the  possession 
of  land.  If  the  party  enters  into  the  use  of  land  under  any  form 
of  tenancy,  he  is  acquiring  no  right  by  his  continued  occupancy. 
For  the  tenancy  implies  the  recognition  of  the  permanent  right  of 
the  landlord.  But  if  he  enter  as  a  purchaser,  having  paid  the  full 
price,  or  under  a  gift,  fifteen  years'  possession  perfects  his  titles 
But  if  payment  of  the  price  was  a  condition  of  the  title  or  right 
to  retain  possession,  this  condition  must  be  complied  with.  So 
that  the  terms  of  the  contract  by  which  the  party  entered  are  of 
paramount  importance  in  determining  the  rights  acquired  by  the 
use  or  possession.  And  the  occupancy  must  have  been  under 
claim  of  right  These  general  principles  seem  to  us  to  be  estab- 
lished by  the  uniform  course  of  the  decisions  upon  the  subject,  and 
to  be  recognized  by  all  the  elementary  writers,  and  not  to  require 
particular  confirmation  by  citations  of  authority.  They  are,  so  to 
apeak,  the  fundamental  principles  of  the  law  of  prescription. 

n.  In  regard  to  the  application  of  these  principles  to  the  present 
case,  it  seems  that  the  testimony  on  the  part  of  the  plaintiff  tended 
to  show  ^  Buckley  was  to  give  the  spring,**  i. «.,  to  devote  it  to  the 
common  use  of  the  three  persons,  or  to  give  it  to  each,  to  the 
extent  of  his  particular  wants.  Some  of  the  witnesses  say  that 
the  form  Buckley  adopted  in  expressing  the  right  of  the  plaintiff 
and  his  grantors  was  ^  that  Davis  was  to  have  the  use  of  the  spring 
always,  by  bearing  one-third  of  the  expenses  of  bringing  the  water 
to  his  house,"  d&c  Davis  himself  testified  that  ^  Buckley  agreed 
to  give  the  use  of  the  water  forever"  on  the  condition  above 
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named<  Under  this  gtant  Vavh  and  his  grantees  have  used  t(f€f 
water  more  than  fifteen  years  Without  interrupfion.  And  by  the 
eharge  of  the  court  the  jury  mast  have  found  that,  by  the  original 
agreement,  the  plaintiff  and  his  grantors  were  to  bare  a  permanent 
and  lasting  right  to  draw  water  from  the  spring,  and  they  bad  so 
claimed  and  exercised  it  for  more  than  fifteen  years  withottt  inter* 
ruptilon,  unless  by  the  interposition  of  the  estate  which  will  be 
noticed  hereafter* 

We  think,  therefore,  that  the  plaintiff's  right  did  become  per- 
fected, so  far  as  the  nattfre  of  his  nse  and  claim  of  right  is  con- 
cerned. That  is  all  which  could  be  es^pected  in  any  case.  It  is 
not  like  the  case  of  a  use  of  water  from  year  to  year  upon  a  rent, 
or  by  the  mere  indulgence  of  the  owner  without  rent,  which  could 
create  no  right,  as  was  fblly  explsdned  to  the  jury.  Nor  was  it 
necessary  to  submit  to  the  jury  the  question  of  a  grant,  for  the 
prescription  of  right  is  perfected  by  the  fifteen  years'  use,  with  the 
claim  of  right  and  the  acquiescence  of  the  owner  of  the  land* 
Nor  docs  it  seem  to  us  that  the  fact  that  Buckley  used  the  water 
jointly  with  the  plaintiff,  will  defeat  the  presumption  arising  from 
his  use  and  that  of  his  grantors.  It  might  affect  the  question  of 
evidence  to  some  extent  It  might  render  it  more  probable  that 
it  was  merely  a  permissive  use  intended  to  be  temporary,  and 
revocable  at  will,  in  fact  as  well  as  in  law.  But  the  fact  being 
found  that  the  plaintiff  and  his  grantors  used  the  water  under  a 
claim  of  a  permanent  right,  and  that  Buckky  and  his  grantees 
acquiesced  in  such  right  or  claim  of  right,  it  certainly  could  not 
defeat  the  prescription  that  the  ground  of  the  acquiescence  was 
that  the  plaintiff  and  his  grantors  should  bear  one-third  or  one-half 
of  the  expense  of  bringing  the  water  to  the  plaintiff's  house ; 
although  it  might  have  the  effect  to  impose  that  as  an  obligatorj 
condition  of  the  right  to  use  the  water. 

If  one  should  allow  another  to  occupy  land  which  he  owned  in 
fee,  as  tenant  in  common  under  a  contnact  to  give  him  an  undi- 
vided moiety  of  the  land,  and  this  occupancy  should  be  con- 
tinued fifteen  years  under  a  claim  of  ownership  as  tenant  in 
common,  and  this  acquiesced  in  by  the  owner,  the  title  would 
undoubtedly  become  perfected. 

m.  The  decision  in  Bipletf  v.    TcOe^  18  Yu  221,  goes  no 
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furtlR&r,  we  apprehend,  than  to  determiae  that  the  vendee  of  knd 
hollering  into  possession  is  presumed  to  hold  in  subordinatioki  to  the 
title  x>f  his  vendor  nntil  he  pays  the  price  agreed ;  Greemmgh  v. 
JHutucny  9  y t^  37^  Bat  if  he  pays  the  price  down>  or  enters  as  a 
donee  of  the  land,  and  continues  to  hold  under  such  claim  for 
fifteen  years,  there  can  be  no  doubt  he  acquires  perfect  Itile. 

IVv  But  it  has  been  objected,  that  this  use  has  beeXk  coverk 
We  do  not  perceive  any  thing  of  that  character  in  the  nature  of 
the  use.  It  is  the  otdinary  form  of  taking  water  from  a  spring,  so 
£ur  as  we  know%  And  we  suppose  it  could  hardly  fail  to  come  to 
the  knowledge  of  the  oocupier  of  the  land*  It  seems  very  obvious 
that  it  was  in  fact  known  to  Buckley^  and  to  Mrs.  Buckley  and 
her  grantees^  That  is,  it  was  known  to  each  of  them  that  such  a 
apring  existed,  and  that  there  was  an  aqueduct  connected  with  it. 
We  do  not  think  the  state  of  the  evidence  raised  any  doubt  upon 
the  pomt  of  knowledge,  or  that  it  should  have  been  put  to  the 
jury. 

Y.  We  know  of  no  rule  of  law  by  which  the  death  of  Buckley 
would  interrupt  the  prescription)  any  more  than  the  toasting  of  a 
descent  or  the  intervening  of  any  other  estate  should  interrupt  the 
running  of  the  statute  of  limitation  in  other  cases,  when  it  has 
once  begun  to  run  which  is  not  claimed;  nor  is  any  authority 
cited  to  show  that  Buckley's  death  should  have  this  effect  in  this 
case.     We  think  it  cannot 

It  is  tme  the  hei^  or  devisees  of  Buckley  might  then  have 
interfered.  But  unless  they  did  the  prescription  must  continue  to 
run,  unless  at  the  least  they  showed  some  inability  to  interfere. 

YI.  In  regard  to  the  reservation  in  the  deed  of  Eunice  Buckley 
to  Stuart  Brown,  exduding  him,  as  is  claimed,  from  all  use  of  the 
spring  during  the  life  of  Mrs.  B.^  we  do  not  so  uaderstand  the 
reservation^  It  is,  in  terms,  a  mere  reservation  of  the  right  to 
take  water  in  Uie  aqueduct,  in  the  same  manner  it  then  was,  to  her 
house.  This  did  not  cover  the  whole  water,  or  the  water  used  by 
the  plaintiSl  Brown  might  have  sued  the  plaintiff,  or  cut  off  the 
water  the  next  day.  It  would  seem  from  2  GreenL  £v.  sec.  di^^ 
Crosi  V.  Lewisy  2  B.  &  &  686,  that  even  if  it  had  reserved  the 
spring  it  would  not  have  interrupted  the  prescription,  although,  no 
doubt,  the  existence  of  such  a  disability  would  have  the  effect  to 
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defeat  it  if  existing  at  the  time  the  prescription  begins,  unless 
brought  to  the  knowledge  of  the  owner  of  the  fee,  and  unless  the 
adverse  use  is  of  such  a  character  as  to  give  a  riglit  of  action 
to  the  owner  of  the  fee.  Bat  it  is  not  needful  to  decide  these 
questions  here,  as  thej  do  not  properly  arise. 

YIL  We  do  not  perceive  why  the  defendants  did  not  obtain  the 
benefit  of  their  evidence  in  regard  to  any  defect  of  the  mode  of 
carrying  the  water  by  plaintiff  in  a  lead  pipe,  or  of  his  assent  to 
the  defendant's  taking  the  water,  and  taking  it  in  the  mode  he  did, 
by  the  charge  given  to  the  jury.  The  form  of  the  charge  is  not 
important ;  it  is  the  substance  only  which  we  attempt  to  revise. 
Kor  is  the  party  entitled  to  dictate  the  particular  form  in  which 
such  questions  shall  be  brought  to  the  consideration  of  the  jury. 
And  there  certainly  did  not  seem  to  be  any  evidence  in  the  case 
tending  to  show  that  the  plaintiff  understandingly,  or  to  the  mis- 
leadmg  of  the  defendant,  assented  to  the  defendant's  use  of  the 
water,  except  in  subordination  to  his  own  right,  or  that  in  assisting 
in  inserting  the  defendant's  conduit,  he  could  fairiy  be  said  to  have 
absolutely  bound  himself  to  abide  the  consequences,  or  that  the 
defendant  so  understood  him  or  was  misled  in  any  degree  by  that 
circumstance.  But  if  there  were  any  doubt  whether  the  evidence 
had  any  such  tendency,  it  all  seems  to  us  to  have  been  properly 
submitted  to  the  jury,  and  we  could  not  feel  justified  in  ordering  a 
new  trial  upon  that  ground. 

VIIL  We  do  not  com)^rehend  how  Bxadshaw's  going  out  of  the 
concern  could  effect  the  plaintiff's  right  to  the  water.  That  con^ 
tinned  the  same  as  before ;  the  use  was  the  same  as  far  as  we  can 
learn  from  the  testimony,  and  the  claim  seems  to  have  been  found 
by  the  jury  to  be  the  same  throagh  the  full  term  of  fifleen  years ; 
that  is  a  claim  of  a  perpetual  and  permanent  right  The  modifi« 
cation  of  the  proportion  of  the  eipense  afler  Bradshaw  went  out, 
might  raise  some  question  whether,  at  the  end  of  the  first  fifteen 
years,  the  phuntiff  was  bound  conclusively  to  be  at  half  the  expense 
of  the  aqueduct  to  his  own  house,  as  he  had  not  borne  that  propor- 
tion for  the  full  term.  But  probably  his  having  assented  to  that 
modification  would  affect  the  daim  of  right  from  the  beginning. 

DL  Those  cases  in  which  it  is  laid  down  that,  where  the  use  is 
by  permission  of  the  owner  of  the  dominant  tenement,  no  right  b 
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aeqaired,  require  to  be  understood  with  some  qualification,  and.  are 
to  be  limited  to  the  time  when  the  permission  is  given,  or  else  to 
the  kind  of  permission.  It  is  undoubtedly  true  that  if  one  have 
enjoyed  an  easement  ever  so  long  under  what  is  apparently  a  claim 
of  right,  if  he  then  ask  permission  of  the  owner  of  the  land  for 
the  continuation  of  such  easement,  this  defeats  his  former  prescrip- 
tion, and  should  attach,  perhaps,  a  similar  quality  to  his  future 
enjoyment,  L  e.,  that  it  is  held  by  the  continued  permission  of  the 
owner  of  the  land. 

So  too  in  regard  to  the  kind  of  permission  by  which  the  enjoy* 
ment  begins ;  if  it  is  for  a  rent,  or  temporary,  what  the  dyil  law 
denominates  a  ^  precarious  enjoyment,"  no  right  is  acquired.  But 
if  it  be  a  permission  by  gift  or  upon  sale,  with  an  acknowledge- 
ment of  the  price  paid,  it  is  none  the  less  an  enjoyment  of  the 
easement  under  claim  of  right  and  with  the  acquiescence  of  the 
owner  of  the  land  in  the  existence  of  the  right  And  this  is 
precisely  what  is  requisite  to  create  a  prescription.  Permission 
and  acquiescence  in  this  sense  are  synonymous  and  are  of  the 
very  essence  of  a  prescriptive  right  when  continued  for  the  term 
of  the  statute  of  limitations. 

Judgment  affirmed. 
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The  plflintUT  olaimed  to  reeorer  for  writing  a  memoir  of  the  deoetaed  dnring  his 
life  time,  end  at  his  request,  the  ccmpletlon  and  intended  publicition  of  whleh 
-was  abandoned  at  his  death.  Hdd^  that  to  entitle  the  plaintiff  to  reoorer  it  was 
not  neeessary  that  he  should  prodnoe  the  manoscript  of  the  memoir,  though  in  his 
possession;  but  that  he  might  prore  hy  his  own  testimony  the  nature  and  extent 
of  his  senrloes  In  preparing  if. 

The  plalntur  wrote  to  the  soceentors  of  the  deceased  a  letter  in  which  he  gare  a 
statement  of  all  the  ikots  respeoting  his  employment  and  seryioes,  and  before  the 
auditor  he  oiRsred  a  copy  of  the  letter  as  containing  a  detailed  statement  of  the 
basis  of  his  claim.    BeU,  that  there  wss  no  error  in  the  auditors  receiving  it. 
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Book  Accomrr.  Befoi'e  the  auditor  the  plaintiff  presented 
an  account  for  gathering  up  data  and  writing  memoir  of  the 
deceased)  five  hundred  dollars  ;  and  for  cash  paid  out  in  expenses, 
forty  dollars  and  eighty-eight  cents ;  together  with  the  copy  of  a 
letter  written  by  him  to  one  of  the  executors  of  the  deceased,  in 
which  he  gave  a  statement  of  the  facts  and  circumstances  in  refers 
ence  to  his  employment  by  the  deceased  to  prepare  a  memoir  of 
him,  and  of  the  progress  made  in  it  at  the  time  of  his  decease. 
This  letter  was  offered  as  containing  a  detailed  statement  of  the 
basis  of  the  plaintiff's  claim,  and  as  such  it  Was  received  by  the 
auditor,  though  objected  U>  by  the  defendants  t  and  the  auditor 
found  the  facts,  as  therein  stated,  to  be  substantially  correct.  The 
plaintiff  had  made  no  charge  or  memoranda  respecting  his  services 
or  expenses  connected  with  the  work,  until  about  the  time  the 
daim  was  presented  to  the  commissioners  for  allowing  claims 
against  the  estate  of  the  deceased,  and  then  the  charges  were  made 
as  above  by  estimation. 

Prior  to  and  at  the  audit'  the  defendants  gave  notice  to,  and 
requested  the  plaintiff  to  produce  all  the  memoranda  or  manu- 
scripts he  had  made  in  the  service  for  which  he  charged,  but  the 
plaintiff  declined  to  do  so,  and,  though  objected  to  by  the  defen* 
dants,  the  plaintiff  was  allowed  by  the  auditor,  to  testify  to  the 
kind  and  extent  of  his  services  in  writing  the  memoir,  without  pro* 
ducing  the  manuscript  itself,  in  reference  to  which  he  testified* 
The  auditor  allowed  both  charges  together  at  one  hundred  dollars, 
and  the  county  court,  March  Term,  1856, —  Poland,  J.,  presid* 
^ngi — rendered  judgment  in  favor  of  the  plaintiff  for  that  sum 
with  interest    Exceptions  by  the  defendants. 

J3.  Carpenter  for  the  defendants. 

MerriU  Sf  WiOard  for  the  p^tintiff* 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  plaintiff  ckimed  five  hundred  dollars 
''for  gathering  up  data  and  writing  memoir  of  the  deceased,"  and 
forty  dollars  and  eighty-eight  cents  for  expenses  paid  out  The 
auditor  allowed  the  whole  claim  at  one  hundred  dollars.    The  only 


NOVEMBEE  TEBM,  1856.  59 


HonffatoA  V,  Ettate  of  Fidne. 


exceptions  to  the  flUoWance  are  that  the  auditor  did  not  require 
the  plaintiff  to  exhibit  the  work  for  which  he  claimed  pay.  There 
is  no  doubt  Buch  an  exhibition  would  have  aided  Terj  much  in  form-* 
iDg  a  correct  estimate  of  its  value.  But  being  evidence  of  the 
same  ffrade  with  that  which  Was  given,  we  do  no  see  how  the 
Huditor  could^have  compelled  its  production.  It  dearl/  was  not  an 
original  book  of  entries,  which  the  statute  gives  the  auditor  power 
to  compel  the  production  of,  or  else  reject  all  items  there  regis* 
tered.  The  plaintiff  might  have  had  special  reasons  for  not  pre- 
senting an  imperfect  work  to  criticism. 

2.  The  other  exception  is,  that  the  auditor  allowed  the  plaintilF 
to  make  use  of  the  letter  attached  to  the  report.  But  it  being 
elaimed  to  be  a  specification  of  his  claim,  and  to  contain  all  the 
&cts  upon  which  it  was  based,  as  a  sort  of  original  entry,  we  do 
not  see  how  it  could  be  rejected.  This  disposes  of  all  the  objec- 
tions raised  in  the  case,  and  we  have  no  occasion  to  speak  of  the 
nature  of  the  claim.  The  letter  shows  that  the  plaintiff  was  not 
alU^ther  insensible  to  its  peculiar  relations  of  delicacy^  and  the 
amount  allowed  ought  perhaps  to  satisfy  the  friends  of  Governor 
Paine,  and  the  plaintiff;  as  it  could  not  be  supposed  either  party 
had  any  reference  to  merely  pecuniary  considerations  in*  a  matter 
so  entirely  private  and  personal.  But  we  are  not  prepared  to  say 
that  there  is  any  rule  of  law  by  which  the  allowance  can  be 
rejected.  It  is  a  case  so  peculiar  that  no  rule  of  law  could  be 
presumed  to  be  settied  upon  the  subject  It  is  all  matter  of  fact, 
and  the  allowance  setties  it  in  favor  of  the  plaintiff. 

Judgment  afflrmed< 
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The  State  of  Vermont  v.  Aaron  Abbey. 

Bigamy,      Evidence.      Statutei  of    another    state.      Negativing 
exceptions  in  a  statute.    Indictment. 

Upon  a  trial  for  bigamy,  eridenoa  that  the  person  by  whom  a  marriage  ceremony 
waa  performed  waa  reputed  to  be,  and  that  be  acted  as  a  magistrate  or  minister  la 
admissible,  and  is  sufficient /^ma/oete  proof  of  his  official  or  ministerial  char« 
acter. 

Where  a  marriage  ceremony  is  performed  by  a  person  purporting  to  be  a  minister, 
and  by  whom  a  marriage  certificate  is  given ;  and  one  of  the  parties  to  the  cere 
mony  speaks  of  it  as  a  valid  and  real  marriage,  and  refars  to  the  certificate  in  sup- 
port of  his  declaration,  and  he  is  subsequently  indicted  and  tried  for  bigamy  on 
account  of  such  marriage  ceremony,  his  declarations  in  reference  to  it  are  admis- 
sible, both  as  evidence  of  identity  and  of  the  marriage;  and  for  the  former  pur- 
pose the  marriage  certificate  itself  would  be  admissible  in  connection  with  his 
declarations  respecting  it. 

The  statute  books  of  another  state,  which  purport  to  be  published  under  its  author- 
ity, are  admissible  and  proper  evidence  of  its  statute  laws;  and  in  the  abeenee  of 
proof  to  the  contrary  it  will  be  presumed  that  the  statutes  remain  unaltered. 

Whether  exceptions  in  a  statute  are  to  be  negatived  In  pleading,  or  whether  they 
are  a  mere  matter  of  defense,  depends  upon  their  nature,  and  not  upon  their  loca- 
tion, with  reference  to  the  enacting  clause,  or  upon  their  being  preceded  by  the 
word  **ezee/)("  instead  of  **  provided.^^ 

The  exceptions  in  a  penal  statute,  which  are  required  to  be  negatived,  are  such  as 
are  so  incorporated  with,  and  a  part  of  the  enactment,  as  to  constitute  a  part  of 
the  definition  or  description  of  the  offence. 

In  an  indictment  for  bigamy,  under  sec.  6  of  chap.106  of  the  Compiled  Statutes,  it  is 
not  necessary  to  allege  that  the  respondent  was  not  within  any  of  the  exoeptiona 
or  exemptions  specified  in  sec.  6  of  the  same  chapter,  although  they  are  expressly 
referred  to  in  the  fifth  section. 

Indictment  for  Bioamy.  The  indictment  charged  that  the 
respondent,  on  the  19th  of  November,  1830,  at  Sydney,  in  the 
state  of  New  York,  married  one  Lodema  Spickerman,  and  that 
afterwards,  on  the  20th  of  June,  1856,  at  Saratoga  Springs,  in  the 
state  of  New  York,  he  married  one  Eliza  Guernsey,  and  that 
afterwards,  on  the  21st  of  June,  1856,  at  Moretown,  in  this  state, 
he  continued  to  cohabit  with  the  said  Eliza,  his  second  wife,  his 
first  wife,  Lodema,  being  then  alive,  &c.  Plea,  not  guilty ;  trial 
by  jury,  September  Term,  1856, —  Poland,  J.,  presiding. 

The  goTemment,  to  prove  the  marriage  to  Lodema  Spickerman, 
called  Charles  Conkling  and  Mrs.  Mary  Ann  Bullock,  both  of 
whom  testified  that  they  were  present,  and  witnessed  the  marriage 
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between  the  respondent  and  Lodema  Spickerman,  in  the  town  of 
Sydney,  in  the  state  of  New  York,  in  the  fall  of  1830 ;  that  the 
marriage  ceremony  was  performed  by  James  Hewson,  Esq.,  who 
acted  and  was  understood  to  be  a  justice  of  the  peace  in  that  place. 
Conkling  testified  that  said  Hewson,  for  several  years'before  this 
marriage  and  after  it,  was  reputed  to  be  and  acted  as  a  justice  of 
the  peace,  that  he  was  a  witness  in  a  cause  tried  before  said 
Hewson  as  a  justice  of  the  peace,  about  the  time  of  this  marriage, 
and  in  several  cases  tried  before  said  Justice  Hewson  afterwards ; 
that  the  respondent  lived  and  cohabited  with  the  said  Lodema  as 
his  wife  for  several  years  after  said  marriage,  and  had  several 
children  by  her.  Mrs.  Bullock  testified  that  after  said  marriage, 
the  respondent  and  the  said  Lodema  lived  together  as  husband  and 
wife  for  some  three  years,  when  she  (witness)  removed  from  that 
neighborhood ;  that  she  knew  said  James  Hewson,  and  that  she 
had  always  understood  he  was  a  justice  of  the  peace  since  she 
could  remember.  It  was  proved  and  conceded  that  said  Lodema 
was  now  alive,  and  evidence  was  given  tending  to  prove  that  the 
respondent,  about  two  years  ago,  knew  her  to  be  living. 

To  prove  that  the  respondent. was  married  to  Eliza  Guernsey, 
the  government  called  Caroline  Guernsey,  who  testified  that  she 
was  a  sister  of  the  said  Eliza,  and  was  present  and  witnessed  a 
marriage  between  them  at  Saratoga  Springs,  in  the  state  of  New 
York,  on  the  20th  day  of  June,  1856,  by  the  Rev.  Mr.  Woodbridge, 
a  congregational  clergyman  at  that  place.  That  she  (witness)  and 
Henry  Abbey  or  Abbott,  the  defendant's  son,  went  out  to  find  a 
clergyman  to  perform  the  marriage  ceremony,  and  on  inquiry,  were 
directed  to  the  house  of  Mr.  Woodbridge,  as  a  clergyman ;  that 
Mr.  Woodbridge  was  not  then  at  home,  but  they  made  an  arrange- 
ment with  his  wife  to  have  the  marriage  ceremony  performed 
there,  and  subsequently  the  respondent  and  Eliza  Guernsey  went 
to  the  house  of  Mr.  Woodbridge,  and  were  married  by  him,  the 
said  Henry  and  Caroline  attending  as  witnesses ;  that  Mr.  Wood* 
bridge  |xrofessed  to  be  a  congregational  clergyman,  and  performed 
said  marriage  ceremony  as  such,  and  gave  them  a  marriage  certifi* 
eate,  and  signed  it  in  her  presence,  and  that  she  signed  it  as  a 
witness,  and  so  did  the  said  Henry,  by  the  name  of  J.  T.  Bigelow, 
which  was  the  name  by  which  he  then  called  himself;  that  the 
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respoDdent  then  called  his  name  Lyman  A.  Abbott,  and  that  he 
was  married  by  that  name,  which  the  two  Miss  Guernseys  sup- 
posed to  be  his  true  name ;  that  this  was  on  Friday,  and  that  on 
the  next  day  the  respondent  and  Eliza  came  to  Moretown,  in  this 
state,  wher^  they  remained  until  the  Monday  following,  at  a  house 
of  a  brother-in-law  of  said  Eliza ;  that  respondent  then  called  said 
Eliza  his  wife,  and  said  they  were  married  at  Saratoga  Springs  by 
Mr.  Woodbridge,  a  congregational  minister,  and  showed  said  mar- 
riage certificate  ;  and  that  the  respondent  and  said  Eliza  cohabited 
as  husband  and  wife  during  the  time  they  so  remained  at  More- 
town.  The  respondent  objected  to  the  introduction  of  the  marriage 
certificate  in  evidence,  but  the  same  was  admitted,  to  which  the 
defendant  excepted. 

To  prove  the  laws  of  the  state  of  New  York,  on  the  subject  of 
marriage,  the  government  read  in  evidence  the  revised  statutes  of 
New  York,  the  2d  volume  of  Kent's  Commentaries,  and  cases  in 
New  York  therein  cited,  and  the  20th  volume  of  Vermont  Reports, 
page  591.  There  was  no  other  evidence  in  the  case  to  show  the 
law  of  the  state  of  New  York,  and  no  other  evidence  to  prove  that 
said  James  Hewson  was  a  justice  of  the  peace,  or  that  said 
Woodbridge  was  a  clergyman,  than  as  above  stated. 

The  respondent's  counsel  claimed  and  requested  the  court  to 
diarge  that  the  evidence  was  not  in  law  sufficient  to  prove  'that 
Hewson  was  a  justice  of  the  peace,  or  said  Woodbridge  a  clergy- 
man; also,  that  the  statutes  of  New  York  were  not  sufiicient 
evidence  of  what  the  law  of  New  York  was  in  1856,  and  that  the 
government  were  bound  to  show  that  the  law  had  not  been  altered 
or  repealed,  prior  to  1856.  The  court  declined  to  charge  as 
requested,  but  did  charge  the  jury  that  the  evidence  in  relation  to 
the  official  character  of  said  Hewson  and  Woodbridge  was  proper 
legal  evidence  for  them  to  consider,  and  if  they  were  satisfied  that 
they  held  the  official  stations  in  which  they  assumed  to  act,  it  was 
sufficient ;  that,  in  the  absence  of  all  proof  that  there  had  been  any 
changes  in  the  law  of  New  York,  the  legal  presumption  was  that 
the  law  continued  to  be  as  shown  by  the  statutes  of  that  state. 

To  the  charge,  and  refusal  to  charge  as  requested,  the  respon- 
dent excepted. 

The  jury  returned  a  verdict  of  guilty,  and  after  the  verdict  the 
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lespondent's  counsel  filed  a  motion  in  arrest  of  judgment  for  the 
alleged  insufficiency  of  the  indictment,  which  motion  the  court 
OTemiled ;  to  which  the  respondent  also  excepted.  The  alleged 
inefficiency  in  the  indictment  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Beaton  ^  Reed  for  the  respondent 

L  This  indictment  is  insufficient  for  not  negating,  in  either  of 
its  foor  counts,  all  the  exceptions  to  the  5th  section  contained  in 
the  sixth,  and  expressly  referred  to  in  the  fifth.  Gomp.  Stat.  p. 
560;  Suae  ▼.  BuOer,  17*  Vt  146;  State  ▼.  Barker,  18  Vt  195; 
State  V.  Palmer,  18  Vt.  570,  573 ;  Oommonwalih  v.  MaxweUy 
2  Pick.  139 ;  Rex  v.  SUme,  1  East  639 ;  Rex  v.  Jarms,  1  East 
643,  n. ;  State  v.  Smith,  4  Eng.  C.  Law,  45,  48 ;  1  Chit.  Cr.  Law 
283 ;  Arch.  Cr.  Plead.  53. 

n.  The  statutes  of  the  several  states  may  be  read  in  eyidence 
to  prove  the  statute  law.  StaU  v.  Slade,  1  D.  Chip.  303 ;  Dan- 
forth  V.  Refolds,  1  Vt  259;  Adams  v.  6ray,  19  Vt  358,  363, 
864.  The  unwritten,  or  common  law,  can  be  proved  only  by  the 
testimony  of  witnesses,  TerriU  v.  Woodruff,  19  Vt  182;  Ros- 
coe's  Cr.  Ev.  137,  n.  1 ;  1  GreenL  Ev.  536 ;  Story's  Con.  of  Laws 
530 ;  3  PhUips  on  Ev.  1142. 

IIL  The  marriage  certificate  of  the  second  marriage  was 
improperly  admitted  in  evidence.  It  is  neither  a  record  or  the 
copy  of  a  record.  And  there  is  no  law  or  practice  in  this  state  to 
receive  such  certificates.  It  would  not  be  admissible  in  New 
York.  2  fiev.  St.  of  New  York,  141 ;  or  in  Mass. ;  EUie  v.  MU, 
11  Mass.  92 ;  3  Phillips  on  Ev.  1044,  n.  702. 

F,  F.  Merrill,  state's  attorney,  for  the  prosecution. 

1.  Proof  of  a  magistrates  acting  as  such  is  sufficient,  even  in  a 
criminal  case,  without  further  proof  of  his  official  character.  1 
GreenL  sees.  83,  92;  Berryman  v.  Wise,  4  T.  366.  Rex  v. 
Verelst,  3  Camp.  432.  King  v.  Inhabitants  of  Brampton^  10 
East  288,  is  directly  in  point  as  to  marriage. 

2.  The  statutes  of  New  York  were  properly  received  in  evi- 
dence.    State  V.  Siade,  1  D.  Ch.  303 ;  Banforth  et  al.  v.  Reynolds^ 
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1  Vt  260 ;  1  Greenl.  Ev.,  se'cs.  489,  491 ;  Raynham  v.  Canton,  3 
Pick.  293. 

3.  The  presumption  is  that  laws  thas  passod  continue  in  force. 
DanfortJi  et  oL  v.  Reynolds^  1  Vt  266 ;  Lacan  v.  Higginiy  3 
Starkie  178 ;  Raynham  v.  Cantan^  3  Pick.  293. 

4.  The  certificate  of  the  last  marriage  was  properly  received. 
It  was  produced  by  tl^  respondent  to  the  witnesses,  and  affirmed 
to  be  veritable.  The  certificate  is  of  itself  competent  evidence,  in 
connection  with  the  other  proof,  even  if  it  be  not  sufficient  proof 
of  itself.  And,  certainly,  it  was  competent  to  admit  it  in  connec- 
tion with  the  deliberate  admission  of  respondent.  2  Greenl.  Ev., 
sec.  49. 

5.  The  indictment  is  sufficient    Whar.  Grim.  Prac.  583. 

The  opinion  of  the  court  was  delivered  by 

IsHAX,  J.  The  respondent,  under  several  counts  in  this  indict- 
ment, has  been  convicted  of  the  crime  of  bigamy.  His  marriage 
at  Sydney,  in  the  state  of  New  York,  with  Lodema  Spickerman, 
his  former  wife,  by  James  Hewson^  acting  as  justice  of  the  peace, 
was  proved  by  witnesses  who  were  present  and  witnessed  the 
marriage  ceremony.  The  proof  was  sufficient,  prima  facie  at 
least,  that  Hewson  was  regularly  appointed  to  that  office.  For 
several  years  previous,  as  well  as  at  that  time,  he  had  been,  and 
was  in  the  dischage  of  the  duties  of  such  justice,  and  was  generally 
reputed  to  be  such  in  that  vicinity.  In  1  Greenl.  Ev.,  sec  92,  the 
rale  is  given:  ^^That  it  is  not  necessary  to  prove  the  written 
appointment  of  public  officers.  All  who  are  proved  to  have  acted 
as  such  are  presumed  to  have  been  duly  appointed  to  the  office, 
until  the  contrary  appears,  whether  in  a  civil  or  criminal  case/* 
That  is  the  English  rule,  and  which  has  been  generally  recog- 
nized in  this  country.  Hopley  y.  Young,  8  Ad.  &  Ellis,  N. 
S.  63 ;  17  Conn.  585 ;  9  Wend.  17.  The  same  observations  may 
be  made  in  relation  to  the  second  marriage  of  the  respondent  with 
EHza  Guernsey,  at  Saratoga,  in  the  state  of  New  York,  by  the 
Rev.  Mr.  Woodbridge.  The-  actual  celebration  of  that  marriage 
by  Mr.  Woodbridge,  and  that  he  was  known  and  reputed  to  be  a 
minister  in  that  place,  was  proved  by  a  witness  present  at  the  time 
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of  tliat  marriage.  The  declarations  of  the  respondent,  made  a  few 
dajs  afler  the  marriage,  and  immediately  after  he  came  to  this 
state,  that  Eliza  was  his  wife,  that  thej  were  married  at  Saratoga 
by  the  Rev.  Mr.  Woodbridge,  was  competent  evidence,  not  only  of 
his  identity,  but  of  that  marriage.  Begina  v.  Simmojisto,  1  Car. 
&  Kir.  164,  note  (a.);  Truman's  case,  1  East  P.  C.  470;  2 
Stark  Ev.  894.  The  certificate  of  the  officiating  minister  would 
not  probably  be  evidence  of  the  marriage  when  offered  for  that 
purpose  on  the  part  of  the  state ;  but  when  it  was.  referred  to  by 
the  respondent  as  evidence  of  the  truth  of  his  declarations,  it  was 
properly  received  in  connection  with  those  declarations,  to  show 
that  he  was  the  person  who,  under  the  name  of  Lyman  A.  Abbott, 
was  at  that  time  married  to  Eliza  Guernsey. 

In  relation  to  the  admission  of  the  revised  statutes  of  New 
York,  the  rule  is  now  well  settled  in  this  and  other  states,  that  such 
statute  books,  purporting  to  be  published  under  the  authority  of 
the  state,  are  competent  proof  of  its  statute  law ;  Young  v.  Bank 
of  Akxandrioj  4  Cranch  381 ;  Raynham  v.  Canton^  3  Pick.  295 ; 
MuUer  v.  MorrUy  2  Barr  85 ;  Danforth  v.  Reynolds,  1  Vt.  265, 
Whether  the  reports  of  adjudged  cases,  accredited  in  the  state 
where  made,  can  be  used  for  the  purpose  of  proving  its  common 
and  unwritten  law,  is  not  a  question  arising  in  the  case ;  for  though 
they  may  have  been  used  for  that  purpose  on  the  ti*ial  of  this  case, 
no  exceptions  were  taken  for  that  matter.  The  exceptions  are 
oonfined  to  the  admission  of  the  revised  statutes.  We  perceive  no 
error  in  the  ruling  of  the  court,  on  any  matter  which  arose  on  the 
trial  of  this  case  before  the  jury. 

A  more  difficult  question  arises  on  the  motion  in  arrest  It  is 
insisted,  that  it  should  have  been  alleged  in  the  indictment  that  the 
respondent  was  not  within  any  of  the  exceptions  mentioned  in  the 
act  This  objection  is  urged  as  fatal  to  all  the  counts  in  the  indict- 
ment The  Compiled  Statutes,  560,  sec.  5,  provides  that :  "•  If  any 
person  who  has  a  former  husband  or  wife  living  shall  marry 
another  person,  or  shall  continue  to  cohabit  with  such  second 
husband  or  wife  in  this  state,  he  or  she  shall,  except  in  the  cases 
mentioned  in  the  following  section,  he  deen^ed  guiUy  of  the  crime 
of  polygamy,  and  shall  be  punished,*'  &c^  Section  6th  then  pro* 
vides :  ^  that  the  act  thaU  not  extend  to  any  person,  whose  husband 
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or  wife  has  been  continaouslj  bejond  tbe  sea,  or  oat  of  the  state 
for  seven  years  together,  and  tbe  party  marrying'  not  knowing  the 
other  to  be  living  within  that  time,  nor  to  persons  divorced,  or 
when  the  marriage  has  by  decree  of  the  court  been  declared  null 
and  void,  nor  to  persons  when  the  former  marriage  was  within  the 
age  of  consent,  and  not  afterwards  assented  to^  This  question,  and 
under  this  statute,  was  referred  to  in  the  case  State  v.  Palmer,  18 
Yt  578,  but  left  undecided.  It  was  justly  said  in  the  case  of  Smith 
T.  MoorCy  6  GreenL  274,  that  on  this  subject,  ^  there  seems  to  be 
many  shadowy  distinctions,  the  sound  reason  and  good  sense  of 
which  are  not  easily  discoverable."  The  general  rule  is  thus 
given :  ^  if  there  is  an  exception  in  tbe  enacting  clause,  the  party 
must  negative  the  exception,  and  state  in  the  indictment  that  the 
respondent  is  not  within  it ;  but  if  there  be  an  exception  in  a 
subsequent  dause,  or  subsequent  section  of  the  statute,  it  is  a  mat- 
ter of  defense,  and  is  to  be  shown  by  the  other  party."  18  Yt. 
573,  197;  17  Yt  149.  The  rule  is  founded  on  the  general 
principle,  that  the  indictment  must  contain  tbe  statement  of  those 
facts,  which  constitute  an  offense  under  the  statute.  A  prima 
facie  case  must  be  stated ;  and  it  is  for  tbe  other  party  for  whom 
matter  of  excuse  exists,  to  bring  it  forward  in  his  pleading  or 
defense.  In  saying  that  an  exception  most  be  negatived  when 
made  in  the  enacting  clause,  reference  is  not  made  to  sections  of 
the  statute,  as  they  are  divided  in  the  act ;  nor  is  it  meant,  that, 
because  the  exceptions  are  contained  in  the  section  containing  the 
enactment,  it  must  for  that  reason  be  negatived.  That  is  not 
the  meaning  of  the  rule.  The  question  is,  whether  the  exception  is 
90  incorporated  trith,  and  becomes  a  part  of  the  enactment,  as  to 
constitute  a  part  of  the  definition  or  description  of  the  offense  ;  for 
it  is  immaterial  whether  the  exception  or  proviso  be  contained  in 
the  enacting  clause  or  section,  or  be  introduced  in  a  different 
manner.  ^  It  is  the  nature  of  the  exception  and  not  its  location^ 
which  determines  the  question.  Neither  does  the  question  depend 
upon  any  distinction  between  the  words  ^provided"  or**  except*^ 
as  they  may  be  used  in  the  statute.  In  either  case,  the  only 
inquiry  arises,  whether  the  matter  excepted,  or  that  which  is  con* 
tained  in  the  proviso,  is  so  incorporated  with,  as  to  become,  in  the 
manner  above  stated,  a  part  of  the  enacting  clause.    If  it  is  so 
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incorporated,  it  should  be  negatived,  otherwise  it  is  a  matter  of 
defense.  These  rules  are  sustained  by  the  authorities  as  thej  are 
oollected  in  8  Amer.  Jurist  233,  and  1  Lead.  Crim.  Cas.  255,  and 
note.  It  is  said,  that  there  is  a  middle  class  of  cases,  namely, 
where  the  exception  is  not  in  express  terms  introduced  into  the 
enacting  clause,  but  only  hj  reference  to  some  subsequent  clause, 
or  prior  statute ;  as  where  the  words  "  except  as  hereinafter  men' 
turned^  or  words  of  similar  import  are  employed ;  and  that  in 
those  cases  the  exceptions  must  be  negatived.  1  Lead.  Crim.  Cas. 
260.  The  statute  on  which  this  indictment  is  framed  has  in  the 
section  of  its  enactment  a  reference  to  the  subsequent  section  for 
an  enumeration  of  the  cases  to  which  the  act  does  not  extend. 
This  case  would  seem  to  fall  within  that  classification.  The 
necessity  in  such  cases  of  negativing  the  exceptions  in  the 
indictment,  cannot  arise  from  the  mere  fact  that  a  reference  to  the 
excepted  cases  is  made  in  the  section  containing  the  enacting 
dause.  There  is  no  greater  reason  in  that  rule,  than  in  saying, 
that  the  exceptions  of  a  statute  must  in  all  cases  be  negatived, 
because  they  are  placed  in  the  section  containing  the  enacting 
clause,  as  they  may  be  divided  in  the  act ;  a  rule,  discarded  by 
elementary  authors,  as  well  as  by  adjudged  cases.  The  same 
principle  should  govern  this  class  of  cases  which  governs  other 
classes,  and  the  exceptions  should  be  negatived  only  where  they 
are  descriptive  of  the  offense,  or  define  it ;  but  where  they  afford 
matter  of  excuse  merely,  they  are  to  be  relied  upon  in  defense. 
The  question  is  one  not  only  of  pleading,  but  of  evidence,  and 
where  the  exceptions  must  be  negatived  in  the  indictment,  the 
allegations  must  be  proved  by  the  prosecution,  though  the  proof 
may  involve  a  negative;  State  v.  Butler ^  17  Vt.  150.  As  the 
same  reasons  exist  in  one  class  of  cases  that  exist  in  the  other, 
the  same  principle  should  apply.  The  case  State  v.  Barker,  18 
Yt  195,  is  a  good  illustratbn  of  the  rule  where  the  exception  in 
the  statute  should  be  and  was  required  to  be  negatived.  Not  all 
labor  and  business  on  the  Sabbath  is  forbidden  by  the  statute  on 
which  that  prosecution  was  had,  but  .that  only  which  is  unnece$- 
sartfy  and  which  is  not  a  matter  of  charity.  That  .exception 
defined  the  kind  of  labor  forbidden,  and  qualified  the  whole  enact- 
ing clause.    The  same  rule  was  recognized  in  the  case  Smith  y. 
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JHoorCy  6  Greenl.  236.  It  was  not  erery  neglect  hj  the  executor 
to  file  the  will  within  thirtj  days  that  constitnted  the  penal  matter, 
but  it  was  the  unexettsed  neglect ;  thus  defining  and  qualifying  the 
act  which  constituted  the  matter  for  which  the  penalty  was  giren* 
To  prove  that  the  executor  neglected  to  file  the  will  within  thirty 
days  would  not  make  even  a  prima  facie  case ;  it  must  abo  be 
proved  that  it  was  unexcmecL  For  that  reason  it  was  held  the 
exception  should  be  negatived.  ITie  cases  Spieres  v.  Parker , 
1  Term  141 ;  Gill  v.  Scrinens,  7  Term  27,  rest  upon  the  same 
ground.  The  case  of  CommontaeaUh  v.  Hart^  1  Lead.  Crim.  Cas. 
250,  is  a  forcible  illustration  of  the  rule,  where  exception#  in  a 
statute  should  be,  and  where  they  are  not  required  to  be  negatived. 
The  act  of  1852  in  Massachusetts,  provided  that  "^  No  person  shall 
be  allowed  to  be  a  manufacturer  of  any  spirituous  or  intoxicating 
liquors  for  sale,  or  a  common  seller  thereof,  vnthot$t  being  duly 
authorized^  on  pain  of  forfeiting^"  Sec,  '^  Provided,  that  nothing  in 
the  act  shall  be  construed  to  prevent  the  manufacture  or  sale  of 
cider  for  other  purposes  than  that  of  a  beverage,  or  the  sale  and 
use  of  the  fruit  of  the  vine  for  the  commFemoration  of  the  Lord^s 
Supper."  The  words  *'  without  being  didy  authorized^  defined  and 
qualified  the  act  forbidden  by  the  statute.  It  was  not  all  sales  or 
manufacture  of  intoxicating  liquor  which  were  forbidden,  but  only 
such  as  were  unauthorized ;  hence  the  want  of  authority  should  be 
averred  and  proved,  though  it  might  involve  the  proof  of  a  n^a- 
tive.  But  the  matter  embraced  in  the  proviso  did  not  define^ 
qualify,  nor  was  it  descriptive  of  the  matter  prohibited  in  the  enact- 
ing clause.  When  it  was  alleged  in  the  indictment,  and  proved  on 
trial,  that  the  respondent  was  a  common  seller  of  spirituous  and 
intoxicating  liquors  without  being  duly  authorized,  the  ofiense  was 
fully  made  out ;  a  prima  facte  case  was  alleged  and  proved,  and 
it  was  for  the  defendant  to  prove  that  he  was  within  any  of  the 
cases  mentioned  in  the  proviso.  The  case  of  Sled  v.  Smithy  1 
Bam.  and  Aid.  94,  is  of  the  same  character,  and  is  so  considered 
by  Metcalf,  J.,  in  the  case  above  cited.  See  also  Bex  v.Piercey  B^ 
&  R.  C.  C.  174;  Sex  v.  Bobinson,  ib.  821.  In  the  case  of  Bex 
V.  Baxter,  2  East  P.  C.  781,5  Term  83,  the  act  provided  that  "in 
all  cases  where  goods  have  been  stolen,  except  where  the  person 
committing  the  felony  shall  have  been  already  convictedi  &;c.y 
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ev^eiy  peraon,  who  shall  buj  or  receive  such  goods,  knowing  them 
to  have  been  so  taken^  shall  be  deemed  guilty,"  &c.  In  this  act, 
it  will  be  perceived  that  the  exception  is  contained  in  the  bodj  of 
the  enacting  clause  ;  still,  it  was  held  that  it  was  matter  of  defense, 
and  need  not  be  negatived  in  the  indictment.  It  is  difficult  to 
nake  a  distinction  between  that  case  and  the  one  under  oonsidera* 
tion.  It  maj  be  true,  that  one  of  the  arguments  of  Buller,  J.,  is 
not  sustained  by  later  authorities,  but  we  do  not  perceive  that  the 
case  itself  has  ever  been  questioned  in  any  adjudication  of  the 
court  in  that  country,  or  in  this.  The  doctrine  of  that  case  is 
approved  in  Archb.  C.  P.  153 ;  3  Chttty,  C.  L.  959,  and  rests 
upon  the  authority  of  Eex  v.  Pollard,  2  Ld.  Ray.  1370. 

The  fifth  section  of  the  act  on  which  this  indictment  is  drawn 
contains  the  enacting  clause ;  in  which  the  exceptions  are  made 
of  those  cases  which  are  specified  in  the  sixth  section.  The  cases 
excepted  do  not  define  er  qvuilify  the  offense  created  by  the  enact- 
ing clause.  If  the  facts  are  alleged  in  the  indictment,  and  proved 
on  trial,  that  the  respondent  had  a  former  husband  or  wife  living, 
and  married  another  person,  or  continued  to  cohabit  with  such 
second  husband  or  wife  in  this  state,  the  offense  is  fully  made  out 
A  prima  facie  case  is  stated  and  proved.  If,  in  fact,  the  former 
husband  or  wife  of  the  respondent  had  been  continually  beyond 
the  sea,  or  out  of  the  state  for  seven  years  together,  and  the 
respondent  had  married  again,  not  knowing  the  other  to  be  living 
within  that  time,  or  if  the  respondent  had  been  divorced,  or  the 
marriage  had  been  declared  null  and  void  by  the  sentence  of  a 
court,  or  if  the  former  marriage  was  within  the  age  of  consent, 
«nd  not  afterwards  assented  to,  those  facts  should  be  relied  upon 
and  proved  by  the  respondent  in  his  defense.  As  was  observed 
by  the  court  in  the  case  Slate  v.  Barker^  18  Vt  197,  <<the  facts 
are  peculiarly  within  the  knowledge  of  the  respondent,"  and  the 
0mu  of  their  proof  should  rest  on  him. 

The  sixth  section  declares  that :  *^  The  provisions  of  the  i»«ced- 
ing  section  dudi  not  extend  to  any  person,"  &c  This  is  strictly  an 
exception,  and  ^  that  which  is  excepted  out  of  an  act  is  out  of  its 
provisions ; "  as  much  so,  as  if  the  act  had  never  been  passed. 
Cftses  excepted  from  the  act  necessarily  do  not  define,  qualify,  or 
in  any  waiy  affect  the  provisions  of  the  enacdng  clause.    It  is  a 
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Statutory  provision  overriding  the  whole  act,  that  to  those  cases  the 
act  does  not  extend.  In  such  cases  exceptions  need  not  be  nega« 
tived,  but  are  to  be  treated  as  matters  of  defense,  and  are  to  be 
relied  upon  by  the  respondent  as  such ;  Lawton  v.  Hickman^  9 
AdoL&  Ellis,  N.  S.  563;  58  Eng.  Cbm.  Law  561,588;  7%t- 
baiUt  V.  Gibson,  12  Mees.  &  Wels.  94,  and  note ;  Simpson  v.  Ready, 
ib.  734.  The  difficulty  and  impracticability  arising  from  a  dif- 
ferent construction  of  the  act,  is  itself  a  good  reason  why  it  should 
not  be  adopted ;  particularly  as  all  the  matters  ejmbraced  in  those 
exceptions  are  peculiarly  within  the  knowledge  of  the  respondent. 
Thts  being  the  only  objection  taken  to  the  several  counts  in  this 
indictment,  we  think  the  motion  in  arrest  must  be  overruled. 


The  State  op  Vermont  v,  William  Parks. 

Intoxicating  liquor.     Tovm  agent 

The  agent  for  a  town  to  sell  intoxicating  liqnor  for  medicinal;  chemical  and  meohan' 
ical  purposes  onlf,  who  has  gWen  a  bond  in  parsaance  of  the  4th  section  of  the 
act  to  present  trafBc  in  intoxicating  liquors  for  the  purpose  of  drinking^  is  liable 
to  indictment  if  he  leUs  or  gives  away  sneh  liquors  for  the  general  purposes  vt 
drinking. 

Indictment  for  selling  and  giving  away  intoxicating  liquor 
contrary  to  law.  The  respondent  plead  that  before  any  of  the 
acts  of  selling  or  giting  away  charged  in  the  indictnent  he  was 
duly  licensed  by  the  commissioner  for  the  county  of  Washington 
as  agent  for  the  town  of  Marshfield,  in  said  county,  in  which  town 
all  of  said  acts  of  selling,  &c.,  were  alleged  to  have  been  com- 
mitted, to  sell  intoxicating  liquor  for  medicinal,  chemical  and 
mechanical  purposes,  and  executed  the  requisite  bond  to  the  county 
of  Washington,  as  required  by  the  4th  section  of  the  act  to  prevent 
traffic  in  intoxicating  liquors  for  the  purpose  of  drinking,  and 
was  and  continued  to  be  such  agent  until  afler  the  finding  of  said 
indictment 
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To  this  plea  the  state's  attorney  demurred.  The  county  court, 
September  Term,  1856, — Poland,  J.,  presiding, — adjudged  the 
plea  insufficient,  to  which  the  respondent  excepted. 

J.  A.  Wing,  for  the  respondents 

F.  F.  Merrill,  staters  attorney,  for  the  prosecution.    . 

The  opinion  of  the  court  was  delivered  by 

Redpield,  Ch.  J.  The  only  question  in  the  present  case  is, 
whether  a  town  agent  for  selling  liquors  for  medicinal,  chemical 
and  mechanical  purposes,  is  liable  to  indictment  for  selling  or  giving 
away  liquors  for  genersd  purposes  of  drinking. 

The  statute  in  terms  makes  every  one  liable  who  shall  furnish 
liquors  in  viohition  of  the  act.  There  is  no  intimation  of  any 
exception  in  regard  to  agents.  And,  in  reason  and  policy,  they 
are  the  last  persons  who  ought  to  be  excused,  on  account  of  the 
public  trust  reposed  in  them,  and  the  great  facilities  they  thereby 
acquire  for  doing  public  e^ 

And  the  fact  that  a  bond  is  given  does  not  seem  to  us  any  bar 
to  the  remedy  by  indictment  The  remedies  are  by  no  means 
concurrent,  nor  can  the  bond  be  made  to  take  the  place  of  the 
public  prosecution;  certainly  not  where  imprisonment  is  the 
penalty.  If  there  is  any  liability  to  double  prosecution  for  any 
violations  of  law  by  the  agent,  there  is  certainly  no  more  danger 
of  his  suffering  double  punishment  than  in  any  case  where  there 
are  concurrent  remedies  for  the  same  cause  of  action,  as  in  con* 
tract  or  tort  Judgment,  that  the  respondent  take  nothing  by  his 
exceptions,  and  that  he  be  fined  $  ■  ■  and  oasts,  or  the  case 

remanded  for  trial  at  his  election. 
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[in  chancert.] 

Misconduct  of  arhitraiors.     Fraud  in  ohtaimng  improper 
aUowance, 

An  award  of  arbitrators  will  not  be  fet  aside  on  account  of  discreditable  mlseondaoi 
in  a  hearing  before  them,  if  the  misconduct  of  the  arbitrators  themselves  was  not 
Intentional  or  ytnrj  gross. 

If  a  party  to  an  arbitration  flYadalently  procures  allowances  In  his  own  fkror  by 
withholding  his  books  and  papers,  from  an  inspection  of  whieh,  he  Is  eonsclousy 
the  incorrectness  of  the  claim  will  be  nmde  apparent,  it  will  be  a  aofficient  groond 
for  setting  aside  the  award. 

Appeal  froac  the  Court  of  Chancery.  The  bill  was 
brought  to  set  aside  an  award  of  arbitrators,  on  account  of 
their  misconduct,  and  the  fraud  of  the  defendant  in  procuring^ 
improper  allowances  to  be  made  hj  them  in  his  faror. 

Certain  matters  in  difierenoe  existed  between  the  complainant 
and  the  defendant,  which  by  their  agreement  were  submitted  in 
writing  to  the  arbitrament  of  George*  A.  Page,  Greorge  Sumner 
and  Cornelius  Smith,  before  whom  a  hearing  was  bad  on  the  28th 
of  November,  1853,  at  which  time  tbej  made  an  award  in  favor 
of  the  defendant  for  fifty-two  dollars.  Among  the  matters  sub* 
mitted  was  a  claim  bj  the  complainant  for  four  barrels  of  flour 
delivered  to  the  defendant  between  the  Idth  and  the  27th  ot 
March,  1852.  The  orator  had  charged,  and  he  proved  bj  one 
Tracy  a  delivery  to  the  defendant  of  seven  barrels  of  flour  between 
those  dates,  and  previous  to  the  arbitration  the  defendant  had,  as 
the  complainant  alleged,  denied  receiving  but  three  of  them  ;  but 
at  the  arbitration,  upon  the  complainant  proving  the  delivery  of 
seven  barrels,  the  defendant  presented  his  account,  drawn  off  on  a 
sheet  of  paper,  in  which  there  appeared  a  credit  to  the  com- 
plainant of  four  barrels  of  flour  on  the  19th  of  March,  1852,  and 
of  three  barrels  on  the  25th.  The  four  barrels  credited  under  the 
date  of  the  19th  of  March  were,  as  the  orator  alleged,  delivered 
and  credited  on  the  defendant's  book  at  a  date  prior  to  the  10th  of 
March,  and  had  no  connection  with  that  claimed  for  %  him  as  a 
part  of  the  seven  barrels,  the  delivery  of  which  he  proved  by 
Tracy ;  and  he  insisted  that  this  he  should  be  able  to  show  upon 


NOVEMBER  TERM,  1856.  78 

Cutting  9.  Cuter. 

inspection  and  examination  of  the  defendant's  book,  but  that 
neither  the  defendan  t  or  the  arbitrtors  would  allow  him  such  an 
examination,  though  the  books  were  present  and  examined  by  the 
arbitrators ;  and  that  the  arbitrators  refused  to  continue  or  delay 
the  hearing  to  enable  the  complainant  to  send  for  a  witness,  who 
resided  eight  miles  distant,  by  whom  he  could  have  proved  the 
delivery  of  the  four  barrels  credited  by  the  defendant,  at  a  time 
long  before  the  19th  of  March.  In  the  account  presented  before 
the  arbitrators  by  the  defendant,  and  allowed,  were  two  charges 
for  fifly  dollars  each,  one  under  date  of  August  10,  1851,  for 
^  cash  for  rent  endorsed  on  lease,"  and  the  other  under  date  of 
December  8,  1851,  for  "  cash  per  Carter  &  Bliss  on  account.** 
During  this  time  the  defendant  held  a  lease  from  the  complainant  of 
a  certain  store  in  Cabot  aforesaid,  upon  which  fifty  dollars  of  rent 
became  due  August  10th,  which  was  receipted  on  the  lease  as  paid 
under  that  date,  and  the  defendant  testified  and  claimed  before  the 
arbitrators,  that  he  had  paid  this  rent  twice ;  once  in  August  at 
the  date  of  said  receipt,  and  again  in  December,  as  appeared  by  a 
charge  for  the  same  on  the  books  of  Carter  &  Bliss,  of  which  firm 
the  defendant  was  a  member.  The  complainant  alleged  that  he 
iras  taken  by  surprise  by  this  claim  when  made  before  the  arbitra- 
tors, that  he  had  never  before  heard  it  made,  and  the  rent  for  that 
year  had  been  treated  as  an  adjusted  matter,  and  that  he  was  at 
the  time  unable  to  explain  in  reference  to  the  existence  of  both  his 
receipt  and  said  charge  on  the  books  of  Carter  Sc  Bliss ;  that  it 
was  late  at  night,  and  he  was  sick  and  without  counsel,  and  was 
denied  the  inspection  of  the  defendant's  books  and  papers,  and  he 
again  requested  an  adjournment,  which  was  also  denied  him  ;  that 
he  did  not  at  that  time  recollect  that  Harry  Russ  knew  any  thing 
about  the  matter ;  but  that  within  thirty  minutes  after  the  arbitra- 
tors had  retired,  he  recollected  in  reference  to  said  rent,  that  it 
was  actually  paid  in  December  at  the  time  it  was  entered  on 
Carter  ic  Bliss'  book,  and  was  at  the  same  time  entered  upon  the 
lease  by  s»d  Russ,  and  that  he  returned  and  informed  the  arbitra- 
tors that  he  could  explain  respecting  it,  but  that  they  refused  to 
hear  him  explain  further  respecting  it  unless  the  defendant  would 
consent,  and  that  the  defendant   would  not   consent      The    bill 
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alleged  that  the  defendant  had  commenced  an  action  upon  the 
award,  and  prayed  that  the  suit  might  he  enjoined,  and  the  award 
be  vacated  and  annulled. 

The  defendant  in  his  answer  stated,  that  the  complainant  justly 
owed  him  over  two  hundred  dollars ;  that  he  did  not  know  what 
items  in  the  account  the  arbitrators  allowed  or  disallowed,  but  was 
confident  that  no  mistake  was  made  in  his  favor,  and  insisted  that 
the  award  was  conlcusive.  The  defendant's  answer  was  traversed; 
and  testimony  taken,  the  nature  and  result  of  which  are  suffici- 
eiently  stated  in  the  opinion  of  the  court.  The  court  of  chancery 
at  their  March  Term,  1856,  dismissed  the  complainant's  bill,  from 
which  dismissal  he  appealed. 

T,  P,  Redjield  and  Merrill  if  Willardy  for  the  complainant. 

Courts  of  equity  will  set  aside  an  award  for  gross  mistake ; 
Boston  Water  Power  v.  Gray,  6  Met.  1 68.  Receipt  afterwards 
discovered  showing  mistake ;  Ladd  v.  Barber,  2  I.  R.  Ch.  551.  For 
partiality  or  mistake  of  the  arbitrators ;  2  Story's  £q.  676 ;  914  «< 
$9q^  Thoughnot  amounting  to  corruption ;  Lee  v.  Peteller^  4  Leigh, 
436.  If  arbitrators  unreasonably  refuse  to  adjourn  to  procure 
attendance  of  witnesses;  Forbes  v.  Tracg,  2  Johns.  Ca.  224. 
Passamore  v.  PeUit,  4  Dallas,  271 ;  Cald.  on  Ar.  128,  n.  (1), 
215,n.(l). 

Fraud  of  the  party;  Bmerson  v.  UdaU,  13  Vt  477 ;  Herrich  v. 
Vt.  a  R,  etals^  27  Vt;  UhderhiU  v.  Van  Cortland,  2  J.  C.  339. 
Chancellor  Kent  admits  that  ^  partiality  or  misconduct  of  arbitra- 
tors or  fraud  of  the  party  would  avoid  the  award."  Lord  Hard- 
wick  says,  (Cald.  162,)  "if  arbitrators  acted  < clandestinely ' 
without  hearing  each  party,  or  the  party  by  fraud  mislead  the 
arbitrators."  "  If  undue  means  be  taken  to  procure  the  award ;" 
Lord  Denman,  Plems  v.  Middleton,  (51  Com.  L.  850.)  "If 
injustice  is  brought  upon  a  party  by  fraud  or  accident,  or  the  act 
of  opposite  party;"*  Ch.  Kent  Duncan  v.  Lyon,  3  J.  C.  551 ;  see 
Ld.  Ch.  Talbut,  Cald.  on  Ar.  171 ;  Alderson  v.  Dancy,  18  Vesey 
444 ;  Lanklon  v.  Scott,  Kirby  356 ;  "  In  clear  mistake  of  law  or 
fact,"  2  Story's  Eq.  679 ;  KnoxY.  Symonds,  1  Ves.,  jr.  368 ;  Rogers 
V.  Bellemedey  6  Term  111.  "  WiUful  concealment,"  Cald.  169, 170. 
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Peck  4r  Colby  and  /.  A,  Wing^  for  the  defendant 
As  to  the  conclusiveness  of  awards  and  cases  in  which  courts  of 
equity  decline  to  set  them  aside.  Redfield  J.  in  Emerson  v.  VdaUf 
13  Vt  477  ;  Vandermaker  et  cdL  v.  VL  Central  R.  Company,  27 
Vt.  130 ;  Herrick  v.  Belknap's  estate,  27  Vt-  673 ;  Warner  v. 
Gmant,  24  Vt  351 ;  Leavit  v.  Ceames,  5  Cush.  129  ;  VanderUU 
V.  Van  Cortland,  2  Johns.  Ch.  367 ;  Burton  v.  WiUy,  26  Vt  430. 

The  opinion  of  the  court  was  delivered  at  the  circuit  session  in 
May,  1857,  by 

Redfield,  Ch.  J.  We  are  asked  to  set  aside  the  award  in  this 
case  upon  two  grounds,  the  misconduct  of  the  arbitrators  and  the 
fraud  of  the  defendant. 

L  In  regard  to  the  misconduct  of  the  arbitrators,  we  are  not 
satisfied  that  it  was  intentional,  or  so  gross  as  to  justify  a  court  of 
equity  in  setting  aside  the  award.  The  transactions  at  the  trial 
were  sufficiently  discreditable  to  any  attempt  at  judicial  adminis^ 
tration,  ev^i  an  arbitration.  But  these  things  are  so  little  under 
the  control  of  an  ordinary  neighborhood  arbitration  that  we  should 
be  very  liable  to  do  great  injustice  in  supposing  that  any  of  the 
arbitrators  really  intended  to  countenance  the  misconduct  which, 
on  the  most  favorable  construction,  certainly  did  occur  there.  We 
need  therefore  say  no  more  upon  this  point 

n.  In  regard  to  the  fraud  of  the  party,  we  would  have  been 
glad  to  come  to  the  same  favorable  result,  but  it  is  admitted  that 
flify  dollars  was  allowed  twice  by.  the  arbitrators,  and  we  do  not 
see  how  any  one  could  question  it.  This  fifty  dollars  was  paid  for 
the  rent  upon  the  store  on  the  8th  of  December  by  a  credit  on 
Carter  &  Bliss'  books,  for  the  rent  from  the  10th  of  February  to 
the  10th  of  August,  1857.  And  the  same  fifty  dollars  was 
endorsed  upon  the  lease.  These  entries  are  described  by  Russ, 
that  on  the  lease  being  made  by  him,  and  that  on  the  book  either 
made  by  him  or  in  his  presence.  There  is  no  ground  whatever  to 
question  the  fact  of  there  being  but  one  payment  made,  and  there 
is  no  reasonable  doubt  in  our  minds  that  a  comparison  of  the 
entries  would  have  shown  at  the  arbitration  ( if  Cutting  had  been 
allowed,  as  he  should  have  been,  free  inspection  of  the  books  and 
papers)  that  the  two  entries  were  for  the  same  thing.     But  the 
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lease  and  the  books  were  studiously  kept  away  from  Cutting,  and 
they  are  as  studiously  kept  out  of  the  case  now.  This  satisfies 
us  that  if  produced  they  would  make  the  identity  of  these  charges 
obvious,  and  that  there  is  no  reasonable  ground  of  explaining  this 
wonderful  circumspection  in  regard  to  the  free  production  of  those 
books  and  papers,  but  the  consciousness  in  Carter  that  such  is  the 
necessary  inference  from  a  critical  inspection  of  the  books  and 
papers.  And  we  can  only  conclude  that  the  defendant  believed, 
at  the  time  he  presented  and  was  allowed  the  fifty  dollars  at  both 
dates,  that  it  was  but  one  payment,  and  that  if  Cutting  had  the 
free  inspection  of  the  papers  he  would  discover  their  identity,  or 
else  that  the  entries  were  made  by  Russ,  and  thus  get  the  clue  to 
showing  their  identity  by  Russ,  but  that  he  expected  by  keeping 
the  books  and  papers  away  from  Cutting  and  only  submitting  them 
to  the  arbitrators  this  would  not  be  discovered.  This  was  pre- 
senting a  claim  which  the  defendant  believed  to  be  fictitious,  and 
upon  a  factitious  state  of  the  evidence  within  the  rule  laid  down 
by  this  court  in  Emerson  v.  UdaU^  13  Vt  477.  Indeed  all  the 
cases  seem  to  justify  setting  aside  an  award  upon  this  ground,  and 
many  of  them  for  reasons  less  specifically  fraudulent* 

We  have  critically  reviewed  the  case  eince  the  argument  The 
defendant  obtained  this  double  allowance  before  the  arbitrators 
upon  the  shallow  device  that  he  paid  the  rent  when  due,  August 
10,  1851,  and  then  so  completely  forgot  it  in  four  months  that  he 
paid  it  again  December  8,  1851,  when  the  facts  were  that  he  made 
no  payment  of  that  rent  till  December  8,  and  it  was  entered  on 
the  lease  by  Russ,  and  the  entry  signed  by  the  orator  as  a  pay- 
ment of  rent  due  August  10,  and  it  appeared  that  it  was  paid  when 
due  from  the  date. 

We  think,  too,  that  it  is  impossible  to  explain  the  conduct  of 
the  defendant  in  regard  to  the  charge  for  four  barrels  of  flour  in 
March  in  connection  with  the  evidence,  withont  adopting  the  view 
that  the  entries  in  the  flour  book  of  the  defendant  were  altered  as 
to  their  dates,  so  as  to  meet  the  testimony  of  Tracy ;  and  that  the 
plaintiff  was  in  that  manner  deprived  of  the  allowance  of  four 
barrels  of  fiour,  which  he  was  justly  entitled  to  be  allowed,  and 
would  have  been  allowed  but  for  this  fabrication  of  testimony  on 
the  part  of  the  defendant. 
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This  is  not  absolutely  certain,  except  from  the  inferences  which 
every  inquiring  mind  must  necessarily  make  against  a  party  who 
studiously  keeps  his  book  out  of  sight  when  there  is  an  allegation 
of  the  alteration  of  dates,  and  proof  tending  to  such  a  result.  If 
the  books  would  refute  such  a  charge,  one  would  be  quite  beyond 
the  common  grade  of  simplicity  to  keep  them  so  close,  and  counsel 
who  should  advise  such  a  course,  or  who  suffered  it  to  be  done  by 
the  party,  must  be  supposed  to  do  it  understandingly,  and  to  be 
aware  of  the  penalty  under  which  it  is  done,  t.  e.,  that  the  pre- 
sumption wil)  be  against  them«  We  think,  therefore,  that  the 
decree  of  the  chancellor  must  be  reversed  and  the  case  remanded 
to  the  court  of  chancery  with  directions  to  pass  a  decree  for  the 
orator,  according  to  the  prayer  of  the  bill. 

Smith,  one  of  the  arbitrators,  testifies  in  this  case  that  he  is  now 
satisfied  that  the  four  barrels  of  £our  should  have  been  allowed  by 
the  arbitrators,  but  were  not ;  and  he  thought  and  said  at  the  arbi- 
tration that  Cutting  should  have  the  inspection  of  the  books,  that 
a  party  might  discover  what  the  arbitrators  would  not,  which  is 
certainly  very  sensible. 

The  defendant's  own  witness,  Grould,  testifies  to  seeing  the  fiour 
book  in  the  defendant's  possession  between  the  time  of  giving  his 
two  depositions,  and  still  to  his  refusal  to  produce  it  on  the  exam- 
ination of  witnesses. 

Paige  testifies  lihat  the  defendant  declined  to  produce  the  lease 
at  the  taking  of  testimony,  and  it  was  not  produced  on  the  hearing, 
or  the  books. 

The  arbitrators  testify  that  the  ^fty  dollars  was  allowed  as  of  both 
dates,  and  there  is  no  pretense  of  a  double  payment ;  and  Russ 
testifies  expressly,  that  both  entries  were  made  for  one  payment, 
and  if  the  orator  could  have  seen  the  entries,  there  is  no  manner 
of  doubt  he  would  have  explained  it  at  the  time.  So  that  in  every 
respect  a  re-examination  of  the  case  confirms  the  opinion  written 
at  the  hearing  as  the  unanimous  impression  of  the  court  from  the 
testimony  and  argument 
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William  P.  Briogs  v.  Rolla  Gleason^ 
Use  of  property  attached      Treepasser  ah  initio.    Replevin. 

If  the  bftilee  of  an  ofBcer  aees  the  pn>pert7  which  the  ofDoer  has  attached  and  pnt 
into  the  bailee^a  possession  to  keep,  it  will  be  regarded  as  the  act  of  the  olBcer, 
thoagh  it  be  without  his  knowledge,  and  will  render  him  a  trespasser  ab  initic. 

In  such  a  case  the  officer  is  liable  for  the  valne  of  the  property  in  trespass  or  trorer, 
unless  it  has  been  applied  towards  the  payment  of  the  debt,  in  which  case  such  an 
application  will  be  considered  in  mitigation  of  damages;  and,  before  such  an 
application,  the  property  may  be  taken  and  held  by  a  writ  of  replevin. 
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Replevin  for  a  light  gray  mare.  Flea  the  general  issue,  with 
notice  that  the  defendant,  as  a  deputy  sheriiF,  had  attached  the  mare 
upon  a  writ  against  the  plaintiff,  hj  virtue  of  which  attachment  he 
held  the  property  at  the  time  of  the  bringing  of  the  present 
action.  Trial  by  the  court,  November  Term,  1854, — Peck,  J., 
presiding. 

The  defendant  having  shown  that  he,  as  a  deputy  sheriff,  attached 
the  mare  in  question  upon  a  writ  against  the  plaintiff,  as  stated  in 
his  notice,  the  plaintiff  testified  that  the  defendant,  afler  taking  the 
mare  from  the  plaintiff,  put  her  into  the  hands  of  one  Freeman*,  a 
Deighboring  farmer,  who  worked  het  cruelly ;  that  he,  the  plaintiff, 
remonstrated  with  the  defendant,  and  told  him  she  would  be  ruined 
under  such  treatment ;  that  she  was  a  favorite  and  a  very  valuable 
animal,  but  that  all  this  made  no  difference ;  that  Freeman  kept 
on  working  her  until  she  was  taken  from  him  by  this  writ  of 
replevin.  This  evidence  was  not  contradicted,  and  upon  it  the 
plaintiff  insisted  that  suffering  the  animal  to  be  thus  worked  made 
the  officer  a  trespasser  from  the  beginning,  and  that  in  such  a  case 
where  trespass  or  trover  would  lie,  this  action  could  >  be  sustained. 

The  court  decided  that  although  the  defendant  was  guilty  of 
trespass  ab  initio,  he  was  not  subject  to  this  action  of  replevm,  and 
rendered  judgment  in  his  favor,  to  which  decision  and  judgment 
the  plaintiff  excepted. 

TT.  P.  Brigg$,  pro  $€. 

J.  Maeck,  for  the  defendant. 

Although  an  attaching  officer  may,  by  a  subsequent  abuse  of  the 
property,  render  himself  responsible  even  to  an  action  of  trespass, 
yet  such  subsequent  abuse  will  not  authorize  the  debtor  to  take  the 
property  out  of  the  officer's  possession  or  maintain  the  action  of 
replevin.  Trespass  or  case  are  the  only  remedies  for  the  debtor, 
and  either  will  afford  him  a  full  remedy.  Lamb  v.  Day  ^  Peck, 
8  Vt  407 ;  JBiake  v.  Johnson,  1  N.  h!  91 ;  PrescoU  v.  Wright,  6 
Mass.  20 ;  1  Smith  Leading  Cases  62,  and  cases  there  cited. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.     L  The  first  inquiry  is,  whether  the  use 
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of  the  property,  under  the  circumstances,  made  the  officer  a  tres- 
passer ab  initio.  If  the  use  had  been  bj  the  defendant  himself,  or 
bj  his  express  consent,  or  with  his  knowledge,  and  he  made  no 
effort  to  hinder  it,  it  has  been  held  bj  this  court,  Lanth  v.  Day  et 
€d.y  8  Vt.  407,  that  he  thereby  became  a  trespasser  ah  initio.  The 
only  difference  between  that  case  and  this  is,  that  here  the  use  was 
by  the  bailee  of  the  defendant,  and  it  does  not  appear  whether 
with  the  defendant's  knowledge  or  not  But  we  think  this  use 
must  be  regarded  as  the  act  of  the  defendant  The  bailment  is  not 
official  in  any  such  sense  as  to  excuse  the  defendant  for  the  acts  of 
the  bailee.  If  the  bailee  destroy  the  property  it  is  well  settled  in 
practice  and  by  the  decisions  of  the  courts  that  the  officer  is  liable. 
And  we  do  not  see  why  the  same  rule  does  not  apply  to  any 
abuse  of  the  property.  Indeed  it  has  been  held,  that  if  the  bailee 
of  property,  under  such  circumstances,  suffer  the  property  to  go 
back  into  the  hands  of  the  debtor,  the  officers'  lien  is  lost,  thus 
making  the  act  of  such  bailee  that  of  the  officer ;  MorriM  y.  Hyde^ 
8  Vt.  353.  We  do  not  intend  to  decide  that  every  use  of  property 
attached  for .  the  shortest  time,  and  which  may  be  through  inad- 
vertance,  or  only  for  the  health  of  the  animal,  will  make  the  officer 
a  trespasser.  But  any  such  use  as  is  calculated  to  lessen  the  value 
and  expose  the  life  and  health  of  the  animal,  and  which  is  done 
understandingly  and  perseveringly,  as  in  the  present  case  was 
offered  to  be  proved,  and  in  the  case  of  Lamh  v.  Day^  must  be 
regarded  as  an  intentional  misuse  of  the  process,  and  is  such  an 
abuse  as  shows  fairly  enough  that  the  process  is  perverted  to  the 
accomplishment  of  other  purposes  than  the  legitimate  one  which 
the  process  was  intended  to  justify.  To  hold  that  the  process  is 
any  protection  in  such  case,  is  an  evasion  and  abuse  of  the  law. 
The  whole  proceeding  under  the  process  is  justly  regarded  as  mere 
finesse,  and  the  shield  of  its  protection  is  wholly  withdrawn  and 
the  officer  stands  a  naked  trespasser  from  the  beginning,  the 
same  precisely  as  if  he  had  never  had  any  process. 

II.  The  officer  being  thus  made  a  trespasser  from  the  beginning 
is  liable  in  trespass  or  trover.  It  is  true  that,  if  he  has  subse- 
quently applied  the  property  in  payment  of  the  debt,  this  will  go 
in  mitigation  of  damages.  But  if  he  did  not  so  apply  it  before 
the  final  judgment  against  him,  there  would  be   no  safety  in 
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deducting  the  amount  of  the  debt,  for  it  might  never  be  applied. 
The  officer  in  such  case  is  liable  to  the  creditor  for  the  value 
of  the  property,  as  he  is  in  this  case,  and  if  compelled  to  refund  to 
the  whole  amount  of  the  debt,  he  will  be  subrogated  to  the  right 
of  the  creditor,  and  maj  enforce  the  execution  against  the  debtor. 
But  where  he  has  sold  the  property  and  applied  the  avails  in  pay- 
ment of  the  debt,  if  it  were  not  applied  in  reduction  of  the  dam« 
ages  he  would  be  remediless,  and  the  debtor  would  have  the  benefit 
of  the  payment  without  any  equivalent. 

But  nothing  of  that  kind  is  liable  to  occur  until  the  debt  is 
extinguished  by  payment,  through  the  actual  application  of  the 
property.  But  it  is  said  to  allow  this  action  of  replevin  to  be  main- 
tained is  to  deprive  the  officer  altogether  of  his  lien,  and  that  is 
true.  There  does  not  seem  to  be  any  special  hardship  in  that, 
even  under  the  circumstances.  The  use  of  the  property  in  the  way 
of  labor  is  as  much  or  as  really  an  abuse  of  the  process  as  to  destroy 
it  or  to  sell  it  without  authority.  And  as  it  is  not  a  mere  mistake 
or  accident,  but  an  intentional  abuse,  and  one  which  in  equity  ought 
to  render  the  officer  a  trespasser  ah  initio,  we  do  not  see  what 
occasion  he  has  for  complaint  For  it  shows  clearly  that  the  officer 
took  the  property  for  a  different  purpose  from  that  of  the  law. 
This  is  so  upon  the  view  that  he  puts  the  property  to  his  own 
private  use.  And  what  his  bailee  does  is  the  same  as  if  he  did  it 
himself. 

It  is  admitted,  and  the  cases  all  show  that  replevin  is  the  usual 
remedy  where  one  becomes  a  irespasser  at  initio  for  not  proceeding 
regularly  with  a  distress.  And  under  our  statute  as  at  present 
existing  it  would  seem  that  replevin  will  lie  wherever  trespass  or 
trover  will  lie.  And  none  of  the  cases  read  seem  to  conflict  with 
this  view.  The  case  in  the  7  N.  H.  is  where  the  plaintiff  did  not 
except  to  the  rule  of  damages.  The  only  question  discussed  in 
the  court  of  error  was  whether  the  officer  was  a  trespasser  ab 
initio.  The  court  were  divided,  and  Judge  Grben,  who  was  of 
opinion  that  the  officer  was  not  liable  in  trespass,  said  if  he  was 
liable  in  that  form  of  action,  he  was  liable  for  the  value  of  the 
property,  which  was  sound  I  think.  But  the  court  had  no  occa<- 
aion  to  decide  the  question,  Bame  v.  Falu^  3  N.  H.  70. 
The  case  of  Harvey  v.  Pocock^  11  M.  and  W.  740^  is  wher^  the 
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landlord  distrained  looms  in  nse  when  there  was  other  sufficient 
distress,  some  of  which  he  also  distrained.  The  tenant  paid  the 
rent,  and  then  brought  trespass,  claiming  to  recover  back  all  he 
had  paid.  The  court  held  the  landlord  a  trespasser  as  to  the 
looms  in  use,  which  under  the  circumstances  were  not  liable,  but 
as  other  property  which  was  distrainable  was  also  taken  upon 
which  the  landlord  had  a  legal  right  of  distress^  thej  said  he  waa 
not  made  a  trespasser  as  to  the  whole  property,  and  that  therefore 
the  money  was  not  paid  to  relieve  the  illegal  distress,  and  could 
not  be  recovered  back,  and  required  the  plaintiff,  who  had  obtained 
a  verdict  at  the  circuit  for  the  whole  amount,  to  remit  all  but 
nominal  damages,  the  property  not  having  been  removed  from  the 
premises. 

Judgment  reversed  and  case  remanded. 


Harrt  Millets  v.  Luther  6.  Bingham,  Zenas  Skinner, 
Lestejr  Hall,  Alonzo  L.  Bingham  and  Merrill  Bingham. 

[in  chancery.] 

Assignment  of  overdue  note.    Evidence.    Payment    JSstoppeL 

a  person  taking  an  assignment  of  an  overdue  note  and  of  the  mortgage  by  which 
its  paymfot  was  originally  secured,  takes  them  subject  to  all  the  defenses,  legal  or 
•quitablei  to  which  they  were  snt^ect  when  in  the  hands  of  the  assignor. 

The  deolarations  and  admissions  of  the  former  owner  of  a  mortgage  note  that  ft 
was  paid,  which  were  made  after  he  had  assigned  it  to  a  third  person  as  collateral 
security  for  having  signed  a  note  with  and  as  surety  for  him,  and  while  it  was 
so  held  by  such  third  person ;  held  admissable,  and  that  they  were  to  be  regarded 
as  original  testimony  to  prove  the  fkct  of  such  payment  against  one  to  whom 
such  former  owner  subsequently  assigned  it,  after  he  had  obtained  it  ft>om  tho 
flrst  assignee  by  the  payment  of  the  note  upon  which  such  assignee  was  surety. 

The  mortgage  notes  in  this  ease  held  to  have  been  paid  when  in  the  bands  and  under 
the  control  of  an  owner  of  them  through  whom  the  complainant  derived  his  title. 

EffiBct  of  a  person  who  has  a  mortgage  upon  a  piece  of  land  witnessing  a  subsequent 
eonveyance  of  it  to  a  person  who  understands  that  the  mortgage  has  been  paid, 
with  knowledge  that  he  so  undentanda  it. 
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Appeal  prom  the  CorftT  of  Chakcert.  The  bill  stated 
that  the  defendant,  Luther  6.  Bingham,  on  the  25th  of  November, 
1845,  being  justly  indebted  to  the  orator  in  the  sum  of  one  thou- 
sand four  hundred  and  seventeen  dollars  and  fifty  cents,  specified  in 
three  promissory  notes  bearing  date  October  1st,  1845,  two  of  said 
notes  for  four  hundred  and  seventy-two  dollars  each,  the  other  for 
four  hundred  and  seventy-three  dollars  and  fifly  cents,  payable,  the 
first,  on  or  before  October  1st,  1849,  the  second  on  or  before  October 
1st,  1850,  the  third  on  or  before  October  1st,  1851,  in  order  to  secure 
the  payment  of  said  notes,  conveyed  to  the  orator  certain  land  ia 
Williston ;  that  afterwards,  on  the  8th  of  May,  1851,  the  orator  in 
consideration  of  one  thousand  four  hundred  and  seventeen  dollars 
and  fifly  cents  received  in  full  of  James  W.  Hurlbut,  assigned  to 
him  all  the  orator's  interest  in  said  mortgage  leather  with  said 
notes;  that  afterwards  on  the  22d  of  December,  1851,  the  said 
Hurlbut  in  consideration  of  one  thousand  four  hundred  and  seven- 
teen dollars  and  fifty  cents  received  of  Jesse  Thompson,  transferred 
and  assigned  to  said  Thompson  all  his  (  Hurlbut's)  interest  in  said 
mortgage  deed,  and  the  notes  described  therein ;  that  afterwards, 
on  the  5th  of  November,  1852,  the  said  Thompson,  in  considera- 
tion of  one  thousand  four  hundred  and  seventeen  dollars  and  fifly 
cents  received  of  the  orator,  transferred  and  assigned  to  the  orator 
all  his  ( Thompson's )  interest  in  said  mortgage,  together  with  the 
notes  described  therein  ;  that  after  the  execution  of  said  mortgage 
deed  on  the  21st  of  July,  1852,  the  said  Luther  6.  Bingham,  by 
his  certain  other  deed  of  bargain  and  sale  of  said  last  mentioned 
date,  conveyed  to  the  defendants  Hall  and  Skinner  the  sAne  land 
and  premises;  and  that  afterwards,  on  the  same  day,  the  said 
Lather  G.  Bingham  also  conveyed  the  same  premises  to  the  defen- 
dants Merrill  Bingham  and  Alonzo  L.  Bingham ;  that  the  sums 
of  money  specified  in  the  aforesaid  notes  were  wholly  unpaid,  Sec 
The  bill  prayed  for  a  foreclosure  in  the  ordinary  form. 

The  defendant  Skinner  in  his  answer  set  forth  that  while  Hurl- 
but held  said  notes  and  mortgage,  to  wit,  on  the  20th  of  December, 
1851,  he  borrowed  a  large  sum  of  money  of  one  Goerge  W.  Chit* 
tenden  and  gave  his  note  therefor;  and  for  the  purpose  of  further 
securing  said  Chittenden,  he  put  said  mortgage  notes  into  the 
laada  of  said  Chittenden,  and  authorized  him  to  receive  payment 
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upon  them ;  and  that  while  Chittenden  held  said  notes  and  mort> 
gage  as  secaritj^to  wit,  on  the  20th  of  Decemher,  1851,  the  said 
Luther  6.  Bingam  paid  said  notes .  in  full  to  said  Chittenden,  but 
neglected  to  take  them  up  or  hare  them  cancelled,  although  they 
were  then  in  the  hands  of  said  Chittenden ;  that  he  (the  said  Skin- 
ner) was  by  said  Bingham  informed  that  said  notes  were  paid,  and 
that  the  defendant  Hall  also  infwmed  him  (the  said  Skinner)  thai 
Hurlbnt  admitted  to  him  that  said  notes  were  paid,  and  that  he 
believed  the  same  to  be  true  ;  and  that,  relying  upon  snch  informa* 
tion,  and  believing  that  said  mortgage  was  satisfied  and  was  no 
longer  an  incumbrance  upon  the  premises  in  question,  said  defen- 
dants Skinner  and  Hall  purchased  said  premises  of  said  Bingham 
and  fuUj  paid  him  for  the  same,  and  that  the  said  Bingham  was  now 
wholly  insolvent,  and  resided  out  of  the  state ;  the  said  Bingham  by 
his  deed  to  sa'd  defendants  Skinner  and  Hall,  covenanted  that  said 
premises  were  free  and  clear  of  all  incumbrances  ;  and  that  they 
paid  all  that  said  premises  were  worth  free  of  all  incumbrance ; 
that  if  the  said  mortgage  notes  had  not  been  fully  paid  prior  to 
the  execution  and  delivery  to  the  said  defendants  Skinner  and  Hall 
of  the  said  Luther  6.  Bingham's  deed  to  them,  that  said  Hurlbut 
was  at  that  time  the  owner  of  said  notes  and  mortgage,  and  was 
present  at  the  execution  and  delivery  by  the  said  Luther  6.  Bing- 
ham to  the  defendants  Skinner  and  Hall,  of  his  said  deed  to  them, 
and  subscribed  said  deed  as  an  attesting  witness  of  its  execution 
and  delivery,  well  knowing  at  the  time  the  whole  c<Mitents  of  said 
deed,  and  that  said  defendtots  Skinner  and  Hall  accepted  the  same 
believing  that  said  mortgage  debt  mentioned  and  set  forth  in  the 
orator^s  bill  bad  been  fully  paid,  and  constituted  no  lien  or  incum- 
brance whatever  upon  the  mortgaged  premises ;  and  that  the  said 
Hurlbut  did  not  at  any  time  before  the  execution  and  delivery  of 
said  deed  inform  said  defendant  or  said  Hall,  or  in  any  manner 
mention  in  their  hearing  or  presence,  that  the  said  mortgage  debt 
or  any  part  of  it  was  unpaid)  or  that  the  said  mortgage  was  in 
force  ;  and  that  he  therefore  insisted  that  the  orator  and  Hurlbut, 
and  each  of  them,  were  in  law  and  equity  forever  barred  and 
estopped  from  setting  up  the  said  mortgage  against  the  title  of  the 
•aid  Skinner  and  Hall  to  the  said  mortgaged  premises,  ice 
The  answer  of  the  defendant  Hall  set  forth  the  same  facts  stated 
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ift  the  mnawer  of  Skinner  and  in  additioa  thereto,  that  he  was 
informed  by  Bingham,  Hurlbnt  and  Chittenden  of  the  fact  that 
eaid  mortgage  notes  were  paid,  before  he  took  the  deed  from  said 
Bingham  to  himself  and  said  Skinner,  and  that  he  and  said  Skinner 
took  said  deed  relying  upon  the  statements  of  said  Hurlbut,  Bing^ 
ham  and  Chittenden  that  said  notes  described  in  the  orator's  bill 
had  been  fiilly  paid 

These  answers  were  traversed  and  a  large  amount  of  testimony 
was  taken,  the  conclusions  deducible  from  which  being  sufficiently 
stated  in  the  opinion  of  the  court 

The  court  of  chancery,  October  16th,  18d5,— Peck,  chancellor,— 
decreed  that  as  to  the  defendants,  Skinner  and  Hall,  the  bill  be 
dismissed  with  costs,  and  as  to  the  other  defendants,  without  costs, 
they  not  having  appeared  or  answered ;  but  that  as  to  the  defen^ 
dants,  other  than  Skinner  and  Hall,  the  orator  might  have  a  decree 
if  Jie  so  elected. 

From  this  order  the  orator  appealed. 

W.  W.  Peck,  E.  Harvey  imd  JL  R  Peck,  for  the  orator. 

JS,  R.  Heard  and  L.  Underwoody  for  the  defendants  Skinner  and 
HalL 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  orator's  title  to  the  mortgage  and  notes  oa 
which  this  bill  of  foreclosure  is  brought,-  does  not  rest  on  the  fact 
that  they  were  originally  executed  and  made  payable  to  him  ;  but 
is  derived  from  an  assignment  to  him  by  Jesse  Thompson  on  the 
5th  of  November,  1852.  The  mortgage  deed  and  notes  were 
executed  by  Luther  G.  Bingham  to  the  orator  on  the  25th  of 
November,  1845,  and  were  transferred  to  Hurlbut  May  8th,  1851. 
On  the  22d  of  December  1851,  the  mortgage  and  notes  were 
assigned  by  Hurlbut  to  Jesse  Thompson,  and  by  Jesse  Thompson, 
on  the  day  above  stated,  to  the  orator.  The  notes  were  overdue 
at  the  time  of  the  assignment  from  Hurlbut  to  Thompson.  The 
orator,  therefore,  took  the  notes  subject  to  all  the  defen.<%s  legal  or 
equitable  which  could  have  been  made  to  them  wlien  they  were  in 
the  hands  of  Hurlbut.    If  Hurlbut  could  have  sustained  no  action 
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to  recover  the  notes,  nor  a  bill  to  foreclose  the  niortgage,  no  sucit 
proceedings  can  be  sustained  by  the  orator  or  bj  any  person 
claiming  under  him  as  assignee. 

The  important  inquiry  in  the  case  arises,  whether  this  mortgage 
debt  was  paid  to  Hurtbnt  while  he  was  the  assignee  and  owner 
of  the  mortgage  deed  and  notes*  If  it  was  so  paid,  it  is  envious 
that  neither  he  nor  any  one  claiming  under  him  can  sustain  this 
bill.  On  the  assignment  of  this  mortgage  by  the  orator,  L.  6. 
Bingham  became  indebted  in  its  amount  to  Horlbut,  and  any 
payment  made  to  Hurlbut  on  the  mortgage,  or  to  other  persons 
by  his  directions,  will  operate,  to  the  extent  of  that  payment,  as  a 
satisfaction  of  the  mortgage  debt.  In  showing  payment  of  these 
notes  the  ontts  of  proof  is  cast  upon  the  defendants.  The  posses- 
sion of  the  mortgage  deed  and  notes  by  the  orator  is  prima  facie 
evidence  that  the  notes  are  doe  and  unpaid.  The  same  presump- 
tion arises  that  the  notes  were  not  paid  to  Hurlbut,  as  the  secu- 
rities were  in  his  hands  at  the  time  of  his  assignment  to  Thompson, 
and  of  Thompson's  assignment  to  the  orator.  It  appears  from  the 
testimony  in  the  case,  that  in  the  spring  or  summer  of  1851, 
Hurlbut  became  indebted  to  George  W.  Chittenden  for  money 
b6rrowed,  in  the  sum  of  two  thousand  dollars,  and  that  these  notes 
and  mortgage  were  transferred  to  him  by  Hurlbut  as  collateral 
security  for  the  payment  of  that  debt.  It  also  appears  that  on  the 
2d  of  October,  1851,  Luther  G.  Bingham  paid  to  Mr.  Chittenden 
the  sum  of  one  thousand  four  hundred  and  fifty  dollars  at  the 
request  of  Mr.  Hurlbut,  which  went  for  the  benefit  of  Hurlbut 
on  the  two  thousand  dollar  note  he  held  against  him,  and  that  on 
that  occasion  these  notes  and  mortgage  were  returned  by  Mr. 
Chittenden  to  Mr.  Hurlbut.  The  payment  of  this  money  by 
Bingham  was  virtually  a  payment  to  Hurlbut,  and  prima  facie 
operates  as  payment  to  that  extent  of  the  mortgage  debt  which 
was  then  due  from  Bingham  to  Hurlbut.  That  is  the  legal  pre- 
sumption. The  onus  of  proof  is  changed,  and  if  any  other  appli- 
cation of  the  money  is  made,  it  is  for  the  orator  to  show  the 
existence  of  a  claim  other  than  the  mortgage  debt,  and  that  by  a 
mutual  understanding  the  payment  was  made  on  that  debt.  The 
circumstances  attending  that  payment  are  very  strong  in  showing 
that  the  money  was  to  be  applied  in  satis&ction  of  the  mortgage 
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4tht,  and  that  it  was  so  understood  by  Bingham  as  well  as  bj 
Horlbut  and  Chittenden.  That  Bingham  so  understood  it  would 
seem  to  be  a  reasonable  inierence  from  the  fact  that  the  payment 
was  made  the  next  day  after  the  last  note  fell  due,  and  was  of  a 
sum  nearly  equal  to  the  amount  due  on  the  notes^  The  small 
balance  remaining  due  on  those  notes  may  have  been  the  reason 
why  Bingham  did  not  call  upon  Hurlbut  to  surrender  to  him  the 
notes  and  cancel  the  mortgage  deed  af^er  they  had  been  returned 
to  Hurlbut  by  Chittenden*  That  Chittenden  and  Hurlbut 
regarded  that  mortgage  debt  as  paid  is  an  inference  as  strong  as 
can  be  drawn  in  any  case  from  circumstantial  proof.  Those  notes 
and  mortgage  were  turned  out  as  colkteral  security  on  the  note  of 
two  thousand  dollars.  After  that  payment  was  made  by  Bingham 
the  notes  and  mortgage  were  given  up  by  Chittenden  to  Hurlbut, 
and  Chittenden  required  seoarity  of  Hurlbut  for  the  balance  due 
on  his  note.  If  Chittenden  had  not  regarded  that  payment  as 
having  been  made  on  that  mortgage  debt  he  would  naturally  still 
have  retained  them  as  security  for  the  balance  of  his  debt  The 
&ct  that  he  did  surrender  them  to  Hurlbut  and  insist  upon  further 
security  can  be  accounted  for  on  no  other  hypothesis  than  that  he 
considered  the  mortgage  satisfied  by  that  payment;  so  far  at  least 
as  to  afford  no  security  for  the  remainder  of  his  debt.  The  facts 
that  the  notes  and  mortgage  were  received  by  Hurlbut,  and  that 
he  made  no  objection  to  furnishing  other  security  for  the  balance 
due  on  his  note  are  evidence  that  be  regarded  the  mortgage  debt 
as  paid ;  otherwise  he  would  naturally  have  insisted  that  Chittenden 
had  ample  security  in  his  hands  by  having  the  possession  of  the 
notes  and  mortgage.  If  they  were  satisfactory  security  for  the 
larger  sum,  they  surely  would  be  sufficient  security  after  the  debt 
had  been  reduced  by  that  payment.  The  repeated  declarations 
of  Hurlbut  as  testified  to  by  Smith  Benham,  William  Miller, 
Lester  Hall  and  Alonxo  L.  Bingham,  that  this  mortgage  debt  was 
paid,  are  confirmations  of  the  strongest  character  that  the  payment 
was  to  apply  on  that  mortgage  debt.  Those  declarations  were 
made  at  various  times  during  the  spring  and  summer  of  1651  and 
1852 ;  and  it  is  to  be  observed,  that  they  cannot  be  regarded  as 
having  been  made  in  unguarded  moments,  and  under  circumstances 
which  did  not  call  for  them,  but  as  understandingly  and  deliberately 


88  CHTTTENDEN  COUNTT. 

Miller  •.BiBgliuict  all. 

Bade,  and  to  peneos  wbo,  from  their  reliitioos  cs  soreties  for 
BtngfaaiDy  and  otherwise  were  interested  in  knowing  bis  peesniary 
condition  and  the  tme  condition  of  his  property.  If  the  qaestion 
m  this  case  arose  between  Harlbut  and  those  witnesses,  it  would 
Jbe  the  jpdicial  sancticm  of  a  great  fraud  to  permit  this  miyrtgage 
to  be  set  up  a»  a  subsisting  claim  against  tbem<  We  perceiTc  no 
objections  to  the  admission  of  those  declarations  as  eyidence  in  the 
case,  and  to  regarding  them  in  the  light  of  original  testimony, 
though  they  were  made  after  the  assignment  to  Jesse  Thompson* 
In  relation  to  that  assignment,  it  may  be  obserred  that  it  was  made 
as  collateral  security  for  signing  a  note  as  the  surety  of  Hurlbut 
to  Chittenden,  and  that  this  note  was  aflerwards  so  far  paid  by 
Hurlbut  that  he  was  permitted  to  assume  and  control  the  security* 
Thompson  had  made  no  payment  on  that  note,  nor  had  he  in  any 
way  been  injured  by  signing  that  note  as  surety.  At  no  time 
could  he  hate  instituted  proceedings  to  enforce  the  mortgage  debt* 
During  all  that  period  Hurlbut  was  the  general  owner  <^  those 
notes  and  mortgage*  He  stood  in  the  same  relation  to  the  property 
after  the  assignment  as  before  it,  and  the  declarations  were  made 
after  the  notes  were  orerdne*  80  far  as  the  declarations  of  Hurl* 
but  are  concenied,  we  think  they  were  competent  CTideoce  aa 
original  testimony,  and  may  be  prored  by  competent  witnesses.  1 
GreenL  190,  191*  If  Hurlbat  were  foreclosing  this  mortgage, 
those  declarations  would  be  important  testimony  against  him* 
They  are  equally  so  against  his  assignees,  for  they  stand  in  his 
shoes,  have  his  title  and  none  other,  and  h(Ad  the  same  subject  to 
the  same  defenses.  Particularly  is  this  true  in  relation  to  the 
orator;  for  be  Tirtoally  is  the  direct  assignee  of  Harlbut  It 
i^pears  from  the  testimony  c^  Hurlbut,  that  in  the  fall  of  1852 
he  pcddj  or  nearly  paid  the  note  that  Thoinpeon  signed,  90  that 
Thompson  toae  willing  to  give  up  the  collateral  He  says  ^  I  then 
oM  the  notee  and  mortgage  to  Barry  Miller,  and  requested  Thompeon 
to  assign  them  to  him,  which  he  didT  The  orator  stands  therefore 
as  he  would  stand  if  Thompson  had  reassigned  to  Hurlbat,  and 
Hurlbut  had  assigned  to  the  orator.  There  is  a  fact  in  the  case 
strongly  showing  that  the  orator  knew  of  that  payment  of  one 
thousand  four  hundred  and  fifty  dollars,  and  that  it  was  to  be 
applied  as  payment  on  that  mortgage  debt    This  inference  is  to 
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he  drawn  from  the  manner  in  which  the  transfer  of  the  notes  was 

made,  and  in  which  he  required  the  special  guarantee  of  Hurlbut 
that  the  notes  had  not  been  paid.  No  such  guaranty  is  usually, 
or  would  naturally  be  required,  unless  the  persons  receiving  the  * 
paper  were  aware  that  it  was  subject  to  such  a  controversy.  But 
however  that  may  be,  the  fact  that  he  took  the  assignment  long 
after  the  notes  were  due,  subjects  them  in  his  hands  to  any 
payment  that  may  have  been  made  to  Hurlbut 

The  premises  described  in  the  mortgage  deed  were  conveyed 
by  L.  6.  Bingham  to  the  defendants  Hall  and  Skinner  on  the  21st 
oi  July,  1852.  The  conveyance  was  by  warranty  deed  and  with 
covenants  against  incumbrances.  The  deed  on  its  face  purports 
to  have  been  executed  and  recorded  on  that  day,  and  it  is  so 
averred  in  the  bill  and  admitted  in  the  answers.  At  the  time  of 
its  execution  Messrs.  Bingham,  French,  Hurlbut,  Skinner  and 
Hall  were  present,  and  the  deed  was  witnessed  by  Hurlbut  and 
French.  The  deed  not  only  purports  to  convey  an  unincumbered 
title,  but  Hall  testifies  that  he  supposed  the  property  was  unin- 
combered,  and  made  the  purchase  under  that  belief.  Hurlbut 
knew  of  that  conveyance  ;  he  saw  and  read  the  deed  and  witnessed 
it  No  one  can  read  the  testimony,  particularly  that  of  Mr.  French 
on  that  subject,  and  entertain  any  misgivings  on  that  question. 
The  silence  of  Hurlbut  during  that  negotiation,  his  neglect  to 
dtsdose  the  existence  of  that  incumbrance,  and  his  permitting  them 
to  complete  the  purchase  under  the  belief  that  no  such  incumbrance 
existed,  if  they  do  not  operate  as  an  estoppel,  are  controlling  evi- 
dence that  he  regarded  that  mortgage  satisfied.  These  circum- 
stances are  evidence  of  too  solemn  a  character  to  be  afiected  by 
any  other  evidence  in  the  case.  We  entertain  no  doubt  that  under 
the  English  authorities  he  would  be  estopped  from  setting  up  that 
mortgage  as  an  existing  encumbrance  against  Hall  and  Skinner* 
We  are  aware  that  the  orator  has  testified  that  he  was  present  at 
the  time  of  that  conveyance,  and  that  Hurlbut  then  stated  tkcU  he 
hdd  the  mortgage^  and  that  Bingham  observed  the  mortgage  was 
due  and  had  never  been  paid,  Hurlbut  also  testifies  to  the  same 
fact  and  that  the  orator  was  present.  That  the  orator  was  with 
these  parties  on  the  22d  fully  appears  from  the  testimony,  particu- 
larly from  that  of  French,  by  whom  the  deed  and  papers  were 
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drawn.     It  is  quite  eyident  that  the  orator  was  not  present  on  the 
2l8t  when  the  deed  was  in  fact  executed  to  Hall  and  Skinner,  and 
that  the  statements  of  Hurlbut,  if  made  at  any  time,  were  made 
the  next  daj,  and  after  the  conveyance  to  Skinner  and  Hall  had 
been  perfected.     French  testifies,  however,  that  he  heard  no  such 
observations  at  any  time,  and  Mr.  Hall  says  that  none  such  were 
made  in  his  hearing.     We  cannot,  therefore,  as  a  balance  of  testi'^ 
mony,  regard  the  matter  as  proved  in  the  case,  that  any  claim  was 
made  or  notice  given   previous  to  the  conveyance  to  Hall  and 
Skinner  of  the  existence  of  that  incumbrance.     If  no  such  claim 
or  notice  was  made  or  given  on  that  occasion  it  is  evidence  that  he 
had  no  such  claim,  and  that  he  regarded  the  claim  as  paid  by  the 
application  of  the  money  received  from  Chittenden.     In  the  testi- 
mony of  the  orator  and  Hurlbut  it  is  stated  that  at  the  time  of  the 
conveyance  to  Skinner,  Bingham  agrred  to,  and  in  fact  did  give  to 
Hall  and  Skinner,  his  bond  that  the  premises  should  be  relieved 
from  that  mortgage  and  other  incumbrances  within  sixty  days.     If 
in  truth  such  a  bond  was  executed  on  that  occasion  for  the  benefit 
of  Hall  and  Skinner,  and  at  their  request,  it  is  difficult  to  see  how 
this  defense  can  be  sustained ;  for  it  would  be  a  solemn  acknowl* 
edgement  on  their  part  that  they  knew  of  that  incumbrance,  reoog^ 
nized  its  validity  and  existence,  took  their  deed  subject  to  it,  and 
looked  to  the  bond  for  their  indemnity.     In  relation  to  this  bond,  it 
is,  in  the  first  place,  to  be  observed,  that  it  does  not  appear  ever  to 
have  been  delivered  to  Hall  and  Skinner,  or  to  have  ever  been  in 
their  possession ;  but  on  the  contrary,  it  was  delivered  by  Mrs. 
Bingham  to  the  orator,  and  by  him  produced  before  the  master  as 
evidence  in  the  case.    Mr.  Hall  testifies  that  he  never  saw  or  heard 
of  that  bond  until  it  was  piXMlueed  by  the  orator  before  the  master. 
The  testimony  of  Mr.  French,  by  whom  all  the  deeds  and  papers 
were  drawn,  is  very  important  on  this  subject.     He  says  that  the 
bond  was  not  drawn  on  the  21st  or  22d  of  July ;  that  nothing  was 
said,  to  his  recollection,  about  the  mortgage  on  those  days ;  that 
the  bond  was  drawn  as  late  as  the  24th  of  July,  as  appeared  from 
a  charge  on  his  books  for  that  service ;  and  that  it  was  then  drawn 
at  the  request  of  Mr.  Bingham.    It  is  difficult  to  see  for  what  pur* 
pose  Hall  and  Skinner  should  desire  the  execution  of  that  bond. 
They  had  already  the  covenants  of  Bingham  that  the  premises 
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were  free  from  incumbrances,  upon  which  thej  bad  an  immediate 
right  of  action  if  any  incumbrance  existed.  The  bond  did  not 
enlarge  their  remedy  or  give  any  additional  security  ;  but  on  the 
contrary  cut  them  off  from  any  remedy  for  the  period  of  ninety 
days.  That  circumstance  in  connection  with  the  testimony  in  the 
case,  fatally  affects  the  reliability  of  that  bond  as  evidence.  It 
excites  suspicions  in  all  its  stages ;  and  the  circumstances  under 
which  it  was  executed  and  retained  from  the  knowledge  of  Hall 
and  Skinner,  may  furnish  the  reason  why  Mr.  Bingham  was  not 
introduced  as  a  witness  on  the  part  of  the  defense. 

From  the  several  hearings  which  have  been  had  in  this  case, 
and  from  our  subsequent  examination  of  it,  we  are  fully  confirmed 
in  the  opinion  we  at  first  entertained  that  the  money  paid  by  Bing* 
ham  to  Chittenden  at  the  request  of  Hurlbut,  was  paid  to  apply  on 
that  mortgage;  that  it  was  so  understood  by  the  parties  at  the 
time ;  that  it  was  so  represented  by  Hurlbut  to  Hall  and  Skinner 
at  the  time  of  the  conveyance  to  them,  and  that  they  took  a  deed 
of  the  premises  under  that  belief  and  with  that  understanding. 
Under  those  circumstances  that  mortgage  should  not  be  set  up  by 
Hurlbut  or  his  assignee,  as  a  subsisting  incumbrance  oo  the  land, 
as  against  Hall  and  Skinner ;  not  even  for  the  trifiing  balance 
that  remained  after  the  payment  of  that  money  by  Bingham  to 
Chittenden. 

There  is  another  feature  in  this  case  which  renders  this  defense 
wholly  insufficient.  The  payment  of  the  money  by  Bingham  to 
Chittenden,  at  the  request  of  Hurlbut,  is  not  disputed ;  that 
Hurlbut  was  the  owner  of  the  notes  and  mortgage  at  that  time ; 
and  that  they  were  then  in  the  hands  of  Chittenden  as  collateral 
security  for  Jlurlbut  is  equally  undisputed.  Hurlbut  is,  there- 
fore, under  obligation  to  account  for  that  money,  and  to  account  for 
it  on  that  mortgage  debt,  unless  some  other  application  was  made 
of  it  consistent  with  legal  principles  and  the  understanding  of  the 
parties.  If  Hurlbut  has  made  such  an  application,  it  is  in  his 
power,  more  than  in  that  of  any  other  person,  to  show  the  exist- 
ence of  a  debt  on  which  the  application  could  be  made,  as  well  as 
the  application  itself  of  the  money.  The  onus  of  proof  in  this 
matter  rests  on  him,  or  on  those  who,  as  his  assignees,  claim  that 
such  an  application  was  made.    The  evidence  in  relation  to  a 


CHITTENDEN  COUNTY. 


Miller  «.  Bingham  et  alt. 

s; 

balance  due  on  book  and  the  wool  account,  is  of  the  most  vague 
and  indefinite  character*  At  the  time  of  the  payment  of  the 
money  there  was  not,  nor  had  there  been  at  any  previous  time^ 
any  act  or  declaration  on  the  part  of  Bingham  recognizing  the 
existence  of  such  «  claim ;  no  books  of  account  or  transcripts  from 
them  have  been  produced  or  offered  in  evidence..  There  is  the 
statement  of  Hurlbut,  that  he  thinks  he  owed  him  at  that  time 
about  eleven  thousand  dollars,  nearly  two  thousand  dollars  of 
which  was  for  money  he  had  advanced  for  wool ;  yet  it  appears, 
that  in  October,  1852,  after  the  money  had  been  paid  by  Chitten-* 
den,  and  before  the  assignment  of  this  mortgage  to  the  orator,  Mr. 
Hurlbut  stated  to  A.  L.  Bingham  that  Luther  Bingham  had 
turned  out  to  him  some  wool  and  a  piano,  which  he  thought  would 
make  him  square  with  Mr.  Bingham.  The  neglect  to  produce  and 
verify  in  the  usual  manner,  the  books  of  Mr.  Hurlbut,  or  any 
transcript  of  the  wool  account  showing  a  balance  due  him  on  which 
such  an  application  of  the  money  could  be  made,  or  to  show  an 
impossibility  of  producing  them,  is  a  strong  circumstance  in  evi- 
dence that  no  such  account  or  balance  existed.  If  an  action  were 
pending  between  Hurlbut  and  Bingham  to  recover  such  a  balancci 
the  neglect  to  produce  such  evidence  would  warrant  a  court  or 
jury  in  finding  that  no  such  indebtedness  existed,  even  against  the 
vague  and  indefinite  declarations  which  it  is  said  were  made  by 
them,  and  which  have  been  referred  to  in  some  portions  of  the 
testimony.  In  the  proof  of  that  indebtedness  there  should  be  some 
substantial,  reliable  testimony,  the  best  which  the  nature  of  the 
case  admits  of;  and  upon  which  we  can  act  with  some  conscious 
safety.  Such  testimony  is  necessary  to  make  even  prima  facie 
proof  as  between  the  parties ;  much  more  should  that  testimony  be 
required  when,  as  in  this  case,  the  rights  of  third  persons  are 
affected ;  when  the  object  and  effect  of  the  testimony  is  to  fasten 
the  payment  of  the  debt  upon  these  defendants,  by  causing  it  to 
rest  as  an  incumbrance  upon  premises  which  they  have  purchased. 
We  do  not  not  find  it  necessary  in  this  case  to  examine  the 
question,  what  application  of  the  money  the  law  would  make  if 
this  wool  balance  had  existed  at  the  time  of  the  payment,  as  we 
think  no  such  claim  is  proved  to  have  existed.  But  if  such  a 
daim  did  exist,  we  are  satisfied  from  the  proof,  and  the  circum- 
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staoces  under  which  the  payment  was  made,  that  it  was  the  inten- 
tion and  understanding  of  all  interested  in  the  matter  that  the 
payment  was  to  apply  on  that  mortgage  debt 

It  must  be  confessed  that  the  case  is  somewhat  complicated  in 
its  details,  and  perhaps  it  is  impossible  to  relconcile  all  the  testi- 
mony which  has  been  introduced  by  the  parties.  Still  there  are 
prominent  features  about  it  which  cannot  be  overlooked  in  the 
examination  of  the  case,  and  which  lead  to  the  result  to  which  we 
hare  arrived ;  a  result  which  does  no  violence  to  any  part  of  the 
testimony  upon  which  we  feel  we  can  act  in  safety. 

The  decree  of  the  chancellor  is  affirmed  with  costs. 


'The  Rctlamd  and  Burlington  Railroad  Compant  t;.  N. 
B.  Proctor  and  W.  J.  Odell. 

CorporcUion. 

The  plaintift  (a  imilroad  corporation)  purchased  certain  property  for  a  pvrpoee 
which  waa- perhaps  unauthorized  by  their  act  of  incorporation  and  beyond  tho 
limit  of  their  corporate  powers,  but  to  which  neither  the  stoclcholden  or  the  state 
had  ot^ected ;  and  they  afterwards  sold  the  same  property  to  the  defondants. 
Btidj  that  if  the  plaint ifls  had  in  their  purchase  of  the  property,  exceeded  their 
corporate  powers,  it  did  not,  under  the  circumstances  of  this  case,  constitute  any 
defense  to  an  action  brought  against  the  defendants  to  recover  the  price  they  had 
agreed  to  pay  for  the  property,  and  for  the  repairs  the  plaintift  had  made  upon  it 
alter  its  sale  to  the  defendants,  and  at  their  request. 

Assumpsit  for  goods  sold  and  delivered,  and  for  work  and  labor 
performed,  &;c  The  parties  agreed  upon  the  facts  in  the  case, 
which  were  substantially  as  follows : 

The  plaintiffs'  company  was  at  the  time  of  the  sales  hereafter 
mentioned,  organized  and  acting  under  its  charter  and  the  various 
acts  in  amendment  thereof,  for  the  purposes  and  with  the  powers 
named  in  and  conferred  by  said  charter  and  acts.  In  the  sunmier 
of  1852,  the  plaintiffs  purchased  of  the  Champlain  Transportation 
Cknnpanj  the  following  named  steamboats  and  proper^  then  used 
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in  navigating  Lake  Champlain,  and  in  the  carrying  of  passengers 
and  freight  to  and  from  St.  John's  to  Whitehall  and  intermediate 
ports,  to  wit;  the  steamers  Whitehall,  Burlington,  United  States, 
Saranac,  Francis  Saltas  and  Winooski,  with  their  furniture,  rig- 
ging and  apparel,  a  large  quantity  of  wood  lying  at  various  points 
on  Lake  Champlain,  to  be  used  and  which  was  used  in  running 
said  boats,  several  acres  of  land  lying  on  Shelbume  Point,  on 
which  were  standing  sundry  repair  and  machine  shops  with  a  large 
amount  of  tools  and  stock  therein;  which  premises,  shop,  stock 
and  tools,  were  used  for  the  purpose  of  repairing  said  steamboats, 
the  harbor  for  which  was  adjacent  to  said  shops.  The  purchase  of 
said  boats  and  property  was  made  for  the  purpose  of  enabling  the 
plaintiffs  to  compete  with  other  lines  of  travel  and  freight  between 
Rouse's  Point  and  the  cities  of  Boston  and  New  York,  and  was  not 
necessary  for  Any  other  purpose.  ' 

.  In  August,  1853,  tiie  defendants  bought  of  the  plaintiffs  one  of 
said  steamers,  the  Saranac,  and  after  the  purchase  of  the  steamer 
they  applied  to  the  plaintiffs  to  buy,  and  did  buy,  so  ar  fas  the 
plaintiffs  could  convey  the  title,  various  articles  of  furniture  for 
said  boat,  at  prices  agreed  upon,  and  for  the  recovery  of  which 
this  suit  was  brought ;  all  of  which  articles  were  purchased  of  said 
transportation  company  by  the  plaintiffs  at  the  time  of  the  other 
purchase  above  stated  and  were  then  paid  for  by  the  plaintiffs. 
The  labor,  for  the  recovery  of  which  the  action  was  also  brought^ 
was  performed  by  the  plaintiffs  or  their  servants,  by  way  of  repair- 
ing said  steamer  Saranac  at  Shelburne  Harbor  after  the  sale  of 
the  boat  to  the  defendants,  and  at  their  request 

Upon  the  facts  so  agreed  upon,  the  county  court  at  the  November 
Term,  1855,  —  Peck,  J.,  presiding,  —  rendered  judgment,  jwo 
forma,  in  favor  of  the  plaintiffs  for  the  amount  of  their  claim. 
Exceptions  by  the  defendants. 

Underwood  ^  Hard  and  Roberts  ^r  Chittenden,  for  the  defendants. 

The  contract  upon  which  a  recovery  is  sought  was  one  not 
authorized  by  the  plaintiffs'  charter,  and  no  recovery  can  be  had 
upon  it  at  law.  The  charter  of  the  plaintiffs'  company  does 
not  authorize  them  to  deal  in  the  buying  or  selling  of  steamboats 
or  their  appurtenances. 
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If  the  contract  had  not  been  executed  on  the  part  of  the  plain- 
tiffs,  its  execution  could  not  have  been  enforced  by  the  defendants. 
This  rule  ought  to  be  reciprocal.  Angell  Sc  Ames  on  Corp.,  sees. 
Ill,  232:  Farmert^  Loan  ^  Tr.  Co.  v.  Carroa,  5  Barb.  613,640; 
Penohscot  B.  Corp,  v.  Lawson^  4  Ship.  224 ;  BeUj  v.  Lessee  of 
Knowles,  4  Pet  152 ;  Coleman  v.  Eastern  Co,  R,  Co.,  4  R.  & 
C.  Cas.  512;  Hart.  ^  N.  H.  R.  Co.  v.  CasweO,  5  Hill  388; 
Graham  v.  Berkenhead  ^  Co.,  6  L.  &  Eq.  132 ;  Union  Lock  ^ 
Canal  Co.  y.  Town,  1  N.  H.  44  ;  MiddUsex  S.  Co.  v.  Loch,  8  Mass. 
268;  Munt  v.  Shrewsbury  Sf  Chester  R.  Co.,  3  L.  &  Eq.  144; 
AOy.  Gen.  v.  Corp.  of  NorvricJi,  16  Sim.  225;  Coll.  on  Part, 
sees.  198,  212 ;  Livingston  v.  Lynch,  4  J.  Ch.  473 ;  Davis  v. 
Hawkins,  3  M.  &  S.  488;  East  Anglican  R.y.  E.  Co.R.,  7  L. 
&  Eq.  505;  Frewin  v.  Letvis,  18  Eng.  Ch.  253-4;  River  Dun. 
Nov.  Co.  V.  N.  M.  R.  Co.,  1  R.  &  C.  155. 


-,  for  the  plaintiffs. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  X  The  plaintiffs  being  a  railway  company, 
(whose  road  extends  from  Lake  Champlain  to  Connecticut  River 
with  the  usual  franchises  and  immunities,  and  under  the  ordinary 
limitations  and  restrictions,)  in  order  to  compete  in  business,  and 
to  improve  the  profits  of  their  road,  in  all  probability  in  good  faith, 
purchased  the  boats  and  accessories  of  the  Champlain  Transporta- 
tion Company,  a  corporation  created  for  carrying  passengers  and 
freight  upon  Lake  Champlain.  Subsequently  they  sold  one  of 
these  boats  and  the  furniture  to  the  defendants,  and  after  sale,  at 
the  defendants'  request,  repaired  the  boats  and  its  furniture  at  one 
of  the  machine  shops,  formerly  belonging  to  the  Transportation 
Company.  This  action  is  brought  to  recover  the  value  of  such 
furniture  and  repairs. 

The  defense  is,  that  the  contract  of  purchase  by  which  the 
plaintiffs'  company  acquired  the  title  of  this  boat  and  furniture, 
sold  the  defendants,  and  of  the  shop  at  which  the  repairs  were 
done,  was  beyond  their  powers,  or  as  denominated  in  the  books, 
vkra  vires*    It  doea^not  appear  that  the  stockholders  of  the  plain- 
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tiffs'  company  have  ever  objected  to  their  making  the  purchase,  or 
running  the  boats  in  connection  with  their  road. 

If  we  regarded  the  question  properly  before  the  court  for  deter- 
mination, we  should  not  at  first  view  certainly,  be  inclined  to 
question  that  such  a  purchase  is  beyond  the  powers  of  the  company. 
And  if  the  stockholders  had  applied  to  a  court  of  equity  at  the 
time,  to  have  the  directors  enjoined  from  making  the  purchase,  the 
current  of  English  decisions  would  probably  have  justifiexl  the 
injunction.  And  possibly  had  the  state  interfered  by  way  of  scire 
facias  or  quo  warranto^  the  excess  of  power  thus  exercised  by  the 
company,  might  be  regarded  as  sufficient  reason  for  revoking  their 
charter.  We  say  this  may  possibly  be  so  regarded,  but  it  is  not 
common  in  practice  for  the  courts  to  declare  the  forfeiture  of  a 
railway  charter  when  the  directors  have  proceeded  in  good  faith, 
and  the  property  of  the  company  is  not  brought  in  peril.  But 
no  such  step  has  been  taken,  nor  is  this  an  action  by  which  the 
company  are  sought  to  be  charged  for  a  contract  beyond  the  fair 
scope  of  their  charter. 

The  defendants  seek  to  make  this  defense  upon  the  ground  that 
the  excess  of  power  thus  assumed  by  the  company  is  illegal,  and 
renders  all  contracts  connected  with  the  transaction  inoperative  by 
reason  of  such  illegality. 

If  there  had  been  a  positive  prohibition  of  entering  into  a  par- 
ticular class  of  contracts,  and  especially  if  such  contracts  had  been 
declared  void  by  the  charter  of  the  company,  or  the  general  laws 
of  the  state,  most  unquestionably  no  action  would  lie  upon  the 
prohibited  contract. 

But  when  no  such  prohibition  exists,  and  it  is  only  by  construc- 
tion of  the  charter  that  a  class  of  contracts  are  declared  to  be 
beyond  the  power  of  the  company,  and  when  upon  this  point  there 
is  such  reasonable  ground  of  doubt  as  to  induce  a  court  to  sup- 
pose the  directors  may  have  acted  in  good  faith,  and  where  the 
question  is  raised  by  one  haying  no  interest  in  it,  except  for  pur- 
poses of  unjust  advantage,  courts  have  never  been  inclined  to 
listen  to  the  objections. 

In  the  present  case,  the  most  favorable  view  for  the  defendants^ 
ai  it  seems  to  us,  is  that  the  directors  of  the  plaintiffs'  company 
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exceeded  their  powers  in  making  the  purchase,  and  that  therefore 
the  title  of  the  boats  and  apparatus  did  not  vest  in  the  company, 
and  consequently  that  the  funds  which  the  directors  appropriated 
for  the  purpose,  were  misappropriated,  and  the  directors  may  be 
compelled  to  account  for  them  to  the  company  for  the  benefit  of 
J  the  stockholders.  And  possibly  the  funds  so  misapplied  might 
hav^  been  pursued  into  the  hands  of  the  transportation  company 
by  showing  the  insolvency  of  the  directors ;  but  this  must  have 
been  done  at  once,  and  any  considerable  acquiesence  in  the  trans- 
action will  prevent  the  stockholders  or  the  company  from  pursuing 
the  funds.  And  in  that  case  the  title  to  the  property  will  have  '^ 
passed  from  the  transportation   company,  prima  facie,  into  the  / 

directors  or  natural  persons.  In  such  a  state  of  the  title  the 
directors  might  most  undorubtedly  dispose  of  the  property,  and 
collect  the  avails  as  a  legitimate  mode  of  restoring  the  funds 
misapplied  to  the  company.  And  for  this  purpose  they  might 
most  unquestionably  take  the  securities  upon  sale  of  the  property, 
payable  to  the  company,  or  stipulate  that  the  purchaser  should 
pay  the  company.  And  this,  so  far  from  being  a  continuance  of 
the  perversion  of  the  charter  powers  is,  the  surest  and  only 
obvious  mode  of  restoring  the  funds  to  their  proper  channel. 

The  only  wrong  in  the  directors  is  in  having  exceeded  their 
powers,  and  the  transaction  with  the  defendants,  so  far  as  it  goes,  will 
tend  to  restore  a  portion  of  the  money  to  its  rightful  proprietor ; 
and  of  this  the  defendants  ought  not  to  complain,  as  they  are 
confessedly  solicitous  to  bring  the  directors  of  the  plaintiff's  com- 
pany back  to  their  legitimate  functions.  And  if  they  should 
dispose.of  all  the  property  purchased  *in  this  mode,  in  the  manner 
this  is  sold  to  the  defendants,  it  will  go  far  to  restore  them  to  their 
appropriate  place  —  the  treasury  of  theplaintiffs — for  the  benefit  of 
the  company  and  its  stockholders. 
Judgment  affirmed^ 
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Samuel  Fletcher  and  Chauncy  Lyon  v.  Hannibal -A. 
Fletcher. 

Possession  of  note  payable   to  bearer.     Gvtardian   and  ward. 
Appeal  from  an  appointment  of  an  administrator. 

The  act'tal  poseeerioo  of  a  note  payable  to  A.  B.  or  bearer  is  prima  facie  eridenee 
that  the  holder  han  that  legal  interest  in  it  which  will  entitle  him  to  maint^n  an 
action  upon  it  in  his  own  name.  But  this  may  be  rebutted  by  showing  that  he  ia 
wrongfully  in  possession,  or  has  no  real  right  or  title  to  it. 

A  note  talcen  by  a  guardian  npon  a  loan  of  money  belonging  to  his  ward,  and  made 
payable  to  the  ward  or  bearer,  may  be  reUined  by  the  gnardian  as  his  own 
property,  or  be  legally  transferred  by  him  to  a  third  person ;  and  the  amount  of 
it  be  otherwise  accounted  for,  or  the  guardian  become  a  debtor  for  it  to  his  ward. 

An  appeal  ft-om  the  appointment  of  an  administrator  does  not  wholly  vacate  the 
appointment,  but  sui<pends  it  during  the  pendency  of  the  appeal,  and  if  the  appeal 
is  discontinued  the  suspension  ceases. 

Assumpsit  on  a  promissory  note ;  plea,  the  general  issue ;  trial 
by  the  court,  March  Term,  1856,  —  Peck,  J^  presiding. 

The  plaintiffs  introduced  the  note  counted  upon,  which  was 
dated  February  21,  1850,  signed  by  the  defendant,  and  made 
payable  to  Thomas  Fletcher  or  bearer,  two  years  from  date  with 
interest  The  defendant  claimed  that  the  action  could  not  be 
maintained  in  the  name  of  the  plaintiffs,  and  introduced  evidence 
from  which  the  following  facts  appeared. 

Thomas  Fletcher  at  tfie  time  of  the  execution  of  the  note,  and 
subsequently  to  the  time  of  his  death  was  insane,  and  Henry  S. 
Morse  and  Samuel  Fletcher,  during  all  that  time,  were  his  guar- 
dians duly  appointed,  and  this  note  was  given  for  money  of  the 
said  Thomas  Fletcher,  loaned  by  said  guardians,  Samuel  Fletcher 
having  transacted  the  business.  Before  the  commencement  of 
this  suit  Thomas  Fletcher  died,  and  the  plaintiffs  were  appointed 
administrators  of  his  estate  on  the  14th  of  August,  1855.  On  the 
15th  of  August,  1855,  Hannibal  A.  Fletcher  and  others  interested 
in  said  Thomas  Fletcher's  estate,  appealed  froifi  the  decision  of  the 
probate  court  appointing  the  plaintiffs'  administrators,  but  on  the 
17th  of  October,  1855,  they  filed  a  paper  in  the  probate  office 
-withdrawing  their  appeal,  which  was  never  entered  in  the  county 
court  The  plaintiffs  from  the  time  of  their  appointment  as 
administrators,  acted  as  such  and  conducted  and  managed  the 
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estate  of  the  intestate,  and  were  recognized  as  such  administra- 
tors by  the  probate  court,  and  no  other  administrator  was  ever 
appointed ;  there  were  no  debts  against  the  intestate's  estate,  and 
immediately  after  the  death  of  the  said  Thomas  Fletcher,  and  the 
appointment  of  the  plaintiffs  as  administrators,  the  guardians 
handed  the  note  in  question  to  the  plaintiffs,  and  told  them  to 
receive  and  collect  it ;  and  they  therefore  commenced  the  present 
suit  on  the  2 1st  of  September,  1855  ;  after  which  time  the  guar- 
dians settled  their  guardian  account  in  the  probate  court,  and 
charged  this  note  to  the  estate  of  the  ward.  This  account  was 
contested  by  Hannibal  A.  Fletcher,  but  said  note  among  other 
things  was  allowed,  and  the  said  Hannibal  A.  Fletcher  appealed, 
which  appeal  is  still  pending. 

Upon  these  facts  the  court  decided  that  the  plaintiffs  recover  the 
amount  of  the  note  and  interest.     Exceptions  by  the  defendant 

Weston  fy  Shaw^  for  the  defendant 

I.  The  guardians  had  no  power  to  act  as  such  after  the  ward's 
death.  They  could  only  settle  their  guardian  account,  and  pass 
the  assets  in  their  hands  to  the  legal  administrators  of  Thomas 
Fleteher^s  estate.  Their  office  of  guardians  having  terminated  at 
the  death  of  the  ward,  they  had  no  power  to  sue  the  note,  nor 
could  they  confer  any  upon  the  plaintiffs. 

IL  The  statute  relating  to  appeals  from  judgments  of  justices  of 
the  peace  provides  that,  if  the  appellant  shall  neglect  to  enter  his 
appeal  in  the  county  court,  the  adverse  party  may  enter  it'  and 
have  the  judgment  affirmed ;  Comp.  Stat.  222,  sec.  20.  A  simi- 
lar provision  is  made  for  the  affirmance  of  judgments  or  decrees 
of  probate  courts  by  the  county  courts ;  Comp.  Stat  324,  sec.  35. 
An  appeal  from  the  judgment  of  a  justice  of  the  peace  vacates  the 
judgment ;  Fletcher  Y.Blair  et  al,  20  Vt  124 ;  Smith  v.  Fisher,  17 
Vt  117.  So  an  appeal  from  the  decision  of  commissioners  allowing 
a  daim  against  an  estate,  vacates  the  judgment ;  Probate  Court  v. 
Bogm  et  al,  7  Vt  198 ;  AUen,  Adrrir  v,  Mice,  22  Vt  333.  So  fJso 
an  appeal  from  an  appointment  of  an  administrator  by  a  probate 
court,  vacates  the  appointment,  and  suspends  the  power  of  the 
administrator ;  Arnold  v.  Sabin,  4  Cush.  (Mass.)  Rep.  46.  The 
fact  that  the  appellants  withdrew  their  appeal  cannot  have  the 


loa  ciirrrEyDEN'  cauNTY. 

Fletolier  et  al.  v.  Fletcher. 

effect  of  restoring  the  judj^raent  or  decree  of  the  probate  court 
appointing  the  plaintiffs  administrators,  nor  can  the  fact  that  the 
probate  court  after  the  appeal  was  taken,  recognized  the  plaintiffs 
as  administrators  of  the  estate  of  Thomas  Fletcher  make  them 
such  if  the  appeal  vacated  their  appointment. 

III.  The  note  being  payable  to  bearer  would  enable  any  holder 
for  value  to  sue  it  as  bearer.  But  the  plaintiffs  paid  no  value  for 
it,  nor  did  they  receive  it  in  the  due  course  of  business ;  but  in 
receiving  it,  their  office  of  administrator  being  vacated  by  the 
appeal,  they  received  it  as  trustees  merely  for  the  purpose  of 
delivering  it  to  a  legal  administrator  when  appointed,  and  for  no 
other  purpose ;  and  until  the  decree  of  the  probate  court  appointing 
them  administrators  should  be  affirmed,  they  could  neither  sue  the 
note  themselves,  nor  authorize  another  to  sue  it. 

K  R.  Hard  and  L.  Underwood^  for  the  plaintiffl 
Samuel  Fletcher  and  H.  S.  Morse,  as  guardians  of  Thomas 
Fletcher,  loaned  money  and  took  the  note  in  question,  payable  to 
themselves  or  bearer.  It  then  became  their  duty  to  collect  it,  and 
they  are  liable  to  account  for  it.  They  could  sue  it  in  their  own 
name  or  ask  any  other  person  to  sue  it ;  Smith  v.  Burton,  3  Vt. 
233 ;  Boaeter  v.  Buck,  10  Vt.  548 ;  Boardman  v.  Rogers  et  ah,y 
17  Vt.  589 ;  HackeU  v.  Kendall,  23  Vt.  276. 

The  plaintiQs  were  appointed  administrators  of  the  estate  of 
Thomas  Fletcher,  and  the  defendant  cannot  object  to  their  recovery 
upon  the  ground  that  an  appeal  was  taken,  as  he  withdrew  it  before 
the  trial.  The  appeal  did  not  vacate  the  appointment ;  State  v. 
McKown,  21  Vt.  503  ;  SmaU  v.  Haskins  et  als.,  26  Vt.  218. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  note  on  which  this  action  is  brought  is  made 
payable  to  Thomas  Fletcher  or  bearer.  Its  consideration  was 
money  loaned  to  the  defendant  by  Messrs.  Scott  &  Fletcher  as 
guardians  of  Thomas  Fletcher.  The  actual  possession  of  this 
note  by  the  plaintiffs  is  evidence  of  their  title,  and  of  their  having 
that  legal  interest  which  will  enable  them  to  sustain  this  action  in 
their  names.  The  note  being  payable  to  bearer  is  transferable  by 
delivery,  and  by  such  transfer  the  legal  interest  passes  the  same. 
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prima  facie  at  least,  as  if  the  note  had  b«M»n  indtorsed  by  the 
payee;  Boardman  v,  RogerSy  17  Vt  589.  It  is  insisted,  however, 
that  the  plaintiffs  are  wrongfully  in  the  possession  of  this  note  { 
that  Messrs,  Scott  &  Fletcher  had  no  right  to  the  note  themselve8> 
«nd  consequently  could  transfer  none  to  the  plaintiffs^  We  have 
no  doubt  that  the  principle  is  well  settled,  that  a  note  transferred 
by  delivery  or  indorsement  passes  no  title  or  interest  if  the 
person  making  the  transfer  had  himself  no  title  or  property  in  the 
note ;  and  particularly  is  this  tri:e,  if  the  'indorsee  or  person  to 
whom  it  is  delivered,  knew  that  the  person  making  the  transfer 
had  no  right  or  interest  in  it ;  Hyles  on  Bills,  61,  126  ;  Marston  v. 
AUm,  8  Mes.  &  Wels.  494 ;  Mead  v.  Tovng,  4  Term.  28.  To  defeat 
the  title  of  a  holder  of  a  note,  however,  when  payable  to  bearer,  it 
must  appear  that  the  holder  is  a  party  to  the  wrong  by  which  it 
comes  into  his  hands,  or  that  he  has  been  guilty  of  such  negligence 
«fl amounts  to  condtructive  fraud;  1  Parsons  on  Cont.  213;  Wheeler 
V.  GuUd,  20  Pick.  545 ;  Goodman  v.  Harvey,  4  Adol.  &  K.  870 ; 
Uiker  V.  Rick,  10  Ad.  &  El.  784^  On  the  question  as  to  the  right  of 
these  plaintiffs  to  this  note,  and  their  right  to  sustain  this  action,  it  may 
be  observed  that  the  defendant  does  not  pretend  but  that  he  justly 
owes  the  amount,  and  that  he  should  pay  it  to  some  one.  It  is 
quite  immaterial  to  him,  therefore,  to  whom  the  note  is  paid,  or 
who  Recovers  upon  it,  providiKi  when  it  is  paid  or  a  recovery  had, 
it  wiU  bar  any  further  claim  on  the  note  by  others.  To  that 
extent  it  is  competent  for  the  defendant  to  contest  the  title  of  the 
plaintiffs  to  the  note,  and  their  right  to  sue  upon  it ;  but  to  no 
greater  extent,  and  for  no  other  pur()OAe,  does  the  question  become 
material  in  a  suit  against  the  maker. 

The  note  in  this  case  was  transferred  by  delivery  to  .the  plain-* 
tiH^  by  the  guardians  of  Thomas  Fletcher,  with  directions  to 
collect  the  same  for  the  benefit  of  his  estate.  We  have  no  doubt  as 
to  the  right  of  the  guardians  to  transfer  this  note  in  that  manner ; 
and  for  that  purpose  it  is  quite  immaterial  whether  the  delivery  or 
transfer  was  made  before  or  after  the  death  of  Thomas  Fletcher. 
It  is  true  that  their  power  as  guardians  ceased  on  the  death  of 
their  ward ;  but  it  does  not  follow  that  that  event  determined  their 
right  and  interest  in  this  note  which  they  had  taken,  and  for  the 
amount  of  which  they  were  responsible  on  the  settlement  of  their 
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account  as  guardians.  The  note  would  probably  be  evidence  that 
its  consideration  proceeded  from  the  estate  of  Thomas  Fletcher. 
But  as  the  note  was  given  during  their  guardianship,  it  was  com- 
petent for  them  to  consider  themselves  as  debtors  for  that  amount 
to  their  ward  or  to  his  estate,  and  to  retain  the  note  9s  their  own  and 
as  having  the  legal  title  and  interest  in  it  The  same  principle 
applies  to  executors  and  administrators  when  notes  are  given  to 
them  during  their  administration  of  the  estate.  The  guardians 
were  under  no  obligations  to  deliver  over  that  note  to  the  estate  of 
their  ward,  as  they  were  at  liberty  to  otherwise  settle  the  amount 
due  from  them  as  guardians.  They  had  the  nght,  before  its 
delivery  to  the  plaintiffs,  to  release  or  transfer  the  note  to  any 
person,  and  could  have  sustained  an  action  upon  it  in  their  own 
names  as  bearers,  without  making  any  reference  to  their  relation  as 
guardians.  The  principle  would  be  the  same  if  the  note  had 
been  payable  to  them  or  bearer  as  guardians.  They  could  in  such 
case  have  treated  the  note  as  if  payable  to  themselves,  and  have 
prosecuted  it  in  their  own  names  and  in  their  own  right.  That 
right  by  the  transfer  and  delivery  of  this  note,  has  passed  to  the 
plaintiffs ;  and  had  they  paid  a  consideration  for  it,  they  could  have 
recovered  the  note  for  their  personal  use  and  benefit;  but  not 
having  paid  such  consideration  they  can  recover  as  trustees  for 
those  who  are  beneficially  interested  in  its  avails.  Independent, 
therefore,  of  any  question  arising  from  the  action  of  the  probate 
court  appointing  the  plaintiffs  administrators  on  the  estate  of 
Thomas  Fletcher,  we  think  the  plaintiffs  have  that  title  and  legal 
interest  in  this  note  which  will  enable  them  to  sustain  this  action. 

We  think,  also,  the  plaintiffs  have  a  good  title  to  this  note  as 
administrators  on  the  estate  of  Thomas  Fletcher,  and  the  right  to 
sue  for  and  receive  its  avails  as  trustees  of  that  estate.  It  appears 
that  they  were  appointed  and  commissioned  as  such  administrators 
on  the  15th  of  August,  1855 ;  and  for  the  benefit  of  that  estate 
the  note  was  handed  to  them  for  collection.  The  appeal  taken 
from  that  decree  of  the  probate  court  appointing  them  adminis- 
tratorSr  suspended  their  power  to  act  as  such  administrators  during 
the  pendency  of  that  appeal.  If  anything  was  required  to  be 
done  for  that  estate  during  the  prosecution  of  that  appeal,  it  was 
within  the  power  and  duty  of  the  probate  court  to  appoint  an 
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administrator  pendjtUt  lUe  ;  Comp.  Stat  33  6«  sec  6 ;  Arnold  v. 
Sabin^  4  Gushing  46.  But  the  power  of  such  an  adnainistrator 
would  cease  when  the  appeal  was  determined.  If  the  appeal  was 
entered  in  the  appellate  court  by  the  party  appealing,  the  action  of 
the  appellate  court  would  possibly  be  necessary  in  affirming  the 
decree  of  the  probate  court  in  their  appointment  of  administrators, 
or  it  may  be  affirmed  at  the  instance  of  the  appellee ;  Comp.  Stat. 
222,  sec  20.  But  if  the  appeal  was  not  entered  in  that  court,  and 
for  that  reason  has  become  discontinued,  so  that  no  further  prose- 
cution of  it  can  be  made,  the  appointment  of  administrators  from 
which  that  appeal  was  taken  is  no  longer  suspended.  That  appeal 
did  not  vacate  the  decree  of  the  probate  court,  for  the  jurisdiction 
of  the  probate  court  in  the  settlement  of  that  estate  was  not 
thereby  removed ;  it  was  merely  a  suspen.<«ion  of  that  decree  and 
of  the  powers  of  the  administrators  under  it  during  its  prosecu- 
tion ;  and  when  that  appeal  was  discontinued,  and  there  was  no 
reversal  of  that  order  of  the  probate  court,  that  suspension  of  the 
decree  ceased  also,  and  the  right  and  power  of  the  administrators 
revived  under  their  letters  of  administration,  aad  has  effect  from 
the  time  of  their  appointment  by  the  probate  court;  Curtis  v. 
Beardsly,  15  Conn.  522.  Whether  this  appeal  for  the  want  of 
notice,  was  ever  so  perfected  as  to  even  suspend  the  order  of  that 
court,  we  are  not  called  upon  to  determine,  for  to  give  that  appeal 
its  full  effect,  we  think,  by  its  subsequent  discontinuance  the  Hghts 
and  powers  of  these  administrators  are  perfected.  As  such 
administrators  they  have  a  good  title  to  this  note,  and  as  the  legal 
bearers  of  it  they  can  prosecute  it  in  their  own  names,  for  the 
benefit  of  the  estate. 

The  judgment  of  the  county  court  must  be  affirmed* 
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Savedka  W.  Tatlok  v.  James  NicHot*  Awn  Daitiel 
Macomber. 

Action  on  receipt  ffiven  for  property  attached.    Recognizance  of 

gkeriff. 

An  action  upon  a  receipt  |i:iren  to  an  offioer  d«  feuxct,  f<fT  prcfpertj  attaebed  oil 
menne  process  is,  pri>7«tf/acif,  tobe  regarded  as  broD-ght  for  the  benefit  of  tber 
creditor}  and  nnleA  it  appears  that  the  offloer  alone  is  interested,  H  cannot  be 
shown  that  tie  was  not  properly  qualified  to  act  In  that  eapaeity. 

SemhU.  That  the  provision  in  the  amendment  of  the  constitnt^on  in  I860,  in 
reference  to  the  recognizance  of  sheriff!,  contemi^ated  a  future  enactment  of  ther 
legislature  upon  the  subject  in  conformity  with  that  provision. 

In  this  rlew  there  was  in  December,  1850,  no  provision  for  the  sheriff  giving  H 
recognisance,  unless  the  statute  enacted  previous  to  fbe  amendment  of  the  con" 
Btitutlon  remained  in  force. 

The  plaintiiT  was  duly  eleefei  sheriff  and  acted  as  such  for  the  year  commencing 
December  1st,  ISoO,  bat  he  entered  into  a  recognizance  for  the  faith  Ail  dischari^e 
of  his  duties  only  before  the  first  assistant  Judge  of  the  county  court.  Held^  that 
If  that  was  not  a  compliance  with  all  the  requirements  then  in  force,  it  wa«  not 
such  an  omission  of  ^clear  and  obvioua  requisite  as  to  deprive  him  of  the  benefit 
of  his  official  character. 

Trover  against  the  defendants  as  receiptors  of  sundry  articles 
of  personal  property,  attached  by  the  plaintiff*  as  sheriff  of  the 
county  of  Chittenden,  on  the  3d  day  of  February,  1851,  on  a  writ 
of  attachment  in  favor  of  Henry  B.  Hine  against  the  defendant 
Nichols.  Plea,  the  general  issue ;  trial  by  the  court,  March  Term, 
1856,  —  Peck,  J.,  presiding. 

The  attachment  of  the  property  by  the  plfrinti^T,  and  all  the 
subsequent  steps  necessary  by  law  to  preserve  the  lien,  if  any  was 
created  by  the  attachment,  including  demand  and  refusal,  were 
admitted.  It  was  also  admitted,  that  on  the  first  Tuesday  of  Sep-- 
tember,  1850,  the  plaintiff  was  duly  elected  sheriff  of  Chittenden 
county;  that  on  the  4th  day  of  December,  1850,  before  one  only  of 
the  assistant  judges  of  Chittenden  county  court,  the  plaintiff  with 
several  sureties,  became  recognized  in  the  sum  of  ten  thousand 
dollars  to  the  treasurer  of  said  county,  for  the  faithful  discharge 
of  the  duties  of  said  office  of  sheriff;  and  that  before  the  attach-^ 
ment  of  said  property,  and  the  execution  of  said  receipt,  the 
plaintiff  gave  no  other  security  whatever  to  said  treasurer. 

The  pkintiff  claimed  no  title  to  or  interest  in  the  property 
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embraced  in  said  receipt,  except  such  as  he  acquired  bj  said 
attachment. 

Upon  these  facts  the  defendants  insisted  that  the  plaintiff  was 
not  entitled  to  recover ;  but  the  court,  pro  forma^  decided  other- 
wise and.  rendered  judgment  for  the  plaintiff  for  the  amount  of 
the  execution  in  favor  of  Hine  against  Nichols  with  the  interest 
thereon,  to  which  decision  the  defendants  excepted. 

K,  R.  Hard  and  J.  French,  for  the  defendants. 

The  plaintiff,  prior  to  the  attachment,  had  not  complied  with 
the  requirements  of  the  constitution  and  laws  concerning  the 
qualification  of  sheriffs. 

Bj  the  constitution  as  amended  in  January,  1850,  "  sheriffs 
before  entering  upon  the  duties  of  their  office  are  required  to  give 
sufficient  security,  &c.,  before  one  of  the  judges  of  the  supreme 
court,  or  the  two  assistant  judges  of  the  county  court  of  their 
respective  counties,  in  such  manner  and  in  such  sums  as  shall  be 
directed  by  the  legislature;"  Const.  Vt.  art.  22  of  amendments. 

As  this  provision  of  the  constitution  seems  to  point  to  some 
action  of  the  legislature  as  necessary  to  give  it  effect,  it  is  probable 
that,  in  the  absence  of  such  action  of  the  legislature,  the  constitu- 
tion in  this  respect  might  be  treated  as  inoperative. 

But  whether  this  be  so  or  not  is  wholly  immaterial,  for  the 
reason  that  the  amount  of  the  security,  and  the  manner  of  taking 
it,  had  been  directed  by  the  legislature  before  the  commencement 
of  the  plaintiff's  term  of  office ;  Comp.  Stat.  96,  sec.  2. 

This  statute  at  the  time  of  its  passage  was  not  inconsistent  with 
the  constitution  as  it  then  stood,  and  was  of  course  valid.  And  it 
was  not  in  conflict  with  the  constitution  as  amended,  except  in 
respect  to  the  authority  before  whom  the  security  should  be  taken. 
In  all  other  respects  it  was  not  only  consistent  with  the  amended 
constitution,  but  was  precisely  what  was  required  to  bring  the 
constitution  into  full  operation. 

The  amendment  of  the  constitution  above  recited  did  not  there- 
fore supersede  or  render  unconstitutional  that  part  of  the  statute 
relating  to  the  kind  and  amount  of  security,  but  lefl  it  in  full  force 
until  repealed.     It  was  consequently  unnecessary  for  the  legisla- 
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ture  to  make  any  subseqiient  provisions  upon  that  subject;  Pratt  v. 
Allen,  13  Conn.  119. 

Secondly,  But  if  in  order  to  give  full  effect  to  said  amendment, 
it  was  necessary  that  there  should  be  a  subsequent  action  of  the 
legislature  upon  the  subject,  the  act  of  1850  (Comp.  Stat  96,  sec. 
3)  is  in  effect  a  re-enactment  of  the  whole  of  the  previous  statute, 
except  so  far  as  it  was  rendered  invalid  by  the  amendment  of  the 
constitution. 

II.  The  plaintiff  before  making  the  attachment  in  question,  not 
having  given  security  before  one  of  the  judges  of  the  supreme 
court,  nor  before  the  two  assistant  judges  of  the  county  court, 
cannot  in  a  suit  to  which  he  ts  a  party  establish  or  resist  a 
claim  by  virtue  of  his  office ;  Riddle  v.  County  of  Bedford^  7 
Serg.  &  R.  380 ;  Blake  v.  Sturteyant,  12  N.  H.,  567 ;  Fowler  v. 
Beebe,  9  Mass.  231 ;  Cummings  v.  Ciarky  15  Vt.  653;  McGregor 
V.  Balch,  14  Vt.  428  ;  Moore  v.  Graves,  3  N.  H.  408;  Neale  v. 
The  Overseers,  5  Watts  538  ;  Green  v.  Buck,  23  Wend.  488  ; 
The  People  v.  Hopson,  1  Denio  574 ;  Town  of  Plymouth  v. 
Painter,  17  Conn.  585;  Dow  v.  Hinesburgh,  2  Aik.  24,  per 
Hutchinson  J.;  Adams  v.  Jackson,  2  Aik.  145. 

Roberts  ^r  Chittenden,  for  the  plaintiff. 

Article  twenty-two  of  the  amendments  to  the  constitution  was 
adopted  in  January,  1850.  As  this  article  repealed  a  kindred 
provision  in  the  constitution  of  1793,  so  it  repealed  necessarily 
sec  2  of  ch.  13,  Comp.  Stat.  But  sec.  2  being  so  repealed,  sec 
3  necessarily  fell  for  want  of  foundation.  This  recognizance  was 
not  taken  according  to  the  constitution,  nor  yet  according  to  any 
act  then  in  force.  Let  us  admit  that  the  case  stands  a^  if  the 
sheriff  had  given  no  recognizance.  The  case  then  stands  upon 
the  naked  provisions  of  the  amended  constitution  requiring  a  cer- 
tain recognizance,  but  without  any  declaration  of  the  consequences 
which  shall  follow  the  neglect  to  execute  the  proper  recognizance. 
And  herein  this  is  like  the  provisions  of  sec.  29  of  the  constitu- 
tion, that  every  officer  before  he  enters  upon  the  execution  of  his 
office,  shall  take  and  subscribe  a  certain  and  prescribed  oath. 
These  provisions,  without  more,  must  be  treated  as  merely  directory. 
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The  plaintiff's  title  to  the  office  of  sheriff  came  from  his  elec- 
tion ;  nor  was  either  oath  or  bond  essential  to  his  character  as 
sheriff;  Bowman  v.  Barnard^  24  Vt.  355. 

This  neglect  to  take  the  oath  or  give  the  bond  may  have 
authorized  an  ouster  upon  quo  warranto^  but  until  then  he  was  an 
officer  de  facto^  and  his  acts  as  sheriff,  as  respects  the  public  and 
third  persons,  were  valid;  Ferris  v.  Smithy  24  Vt.  27 ;  McGregor 
V.  Balch  et  al,,  14  Vt.  428  ;  Adams  v.  Jackson,  2  Aik.  145 ;  People 
T.  Collins^  7  Johns.  549. 

The  limitation  to  this  rule  is  as  to  such  acts  as  are  arbitrary 
and  voluntary,  and  do  not  effect  the  public  utility ;  Jb, 

The  sheriff  in  making  the  attachment  was  the  agent  of  the 
plaintiff  without  personal  interest  therein,  beyond  the  liability 
which  attached  to  him  as  a  legal  agent.  'So,  although  this  suit  is 
in  the  name  of  the  sheriff,  it  is  but  a  mode  in  which  the  creditor 
seeks  to  recover  his  debt,  and  the  same  is  for  the  creditor's  benefit ; 
for,  if  the  attachment  was  valid  as  having  been  made  by  an  officer 
de  facto,  the  property  attached  could  not  be  eloioed  without  lia- 
bility ;  if  attached,  the  defendants  became  responsible  to  have  it 
forthcoming  when  charged  in  execution.  This  obligation,  although 
in  terms  to  this  plaintiff,  is  substantially  to  the  creditor,  it  being 
for  his  ultimate  benefit 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.     Two  questions  are  made  in  the  present  case. 

I.  Is  this  action  one  in  .which  it  is  competent  for  the  defendants 
to  defend  upon  the  ground  that  the  plaintiff,  who  made  the  attach- 
ment, was  not  properly  qualified  to  act  as  sheriff  at  the  time  he 
made  it,  he  being  admitted  to  have  been  fully  in  the  exercise  of 
the  office  de  facto. 

It  is  true  that  the  action  is  in  the  sheriff's  name,  and  is  one  in 
which  he  is  primarily  interested,  and  one  which  could  not  have 
been  brought  in  the  name  of  the  creditor.  But  nevertheless  it  is 
one  in  which  the  creditor  is  generally  interested  incidentally,  and 
where  the  whole  interest  in  fact  may  be  in  him.  The  attachment 
as  it  regarded  the  creditor  and  debtor  was  valid,  and  created  a 
valid  lien  upon  the  property  attached,  and  which  so  far  as  these 
parties  are  concerned,  could  not  be  defeated  in  any  such  manner 
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as  here  attempted.  We  think,  therefore,  that  this  court  ought  to 
regard  this  suit,  prima  facie,  in  the  light  in  which  practically  the 
Vast  majoritj  of  such  suits  are  brou^^ht,  that  is,  as  one  brought  in 
the  name  of  the  officer,  but  for  the  ultimate  benefit  of  the  creditor. 

And  in  this  view  We  think  it  is  not  competent  to  defend  the 
suit  upon  a  ground  which  is  confessedly  available  only  against  the 
interests  of  the  sheriff,  without  at  least  showing  that  the  suit  is 
now  prosecuted  solely  for  his  benefit. 

II»  The  other  question  is  one  of  more  difficulty.  There  are  a 
great  many  dicta  of  eminent  judges,  and  some  decisions  going  the 
length  of  depriving  an  officer  de  facto  of  his  official  protection 
upon  the  ground  of  some  irregularity  in  bis  appointment  or  indue* 
tion  into  offic3.  And  where  the  defect  is  substantial,  I  should  not 
be  inclined  to  question  their  entire  soundness*  And  especially 
should  I  subscribe  to  this  rule  if  the  omission  of  the  officer  were 
intentional  and  willful. 

But  in  the  present  case  it  is  very  questionable  whether  there 
was  any  informality  even.  It  is  only  by  a  refinement  of  construc- 
tion that  we  are  enabled  to  say  that  the  sheriff  did  not  in  fact 
comply  with  all  the  perfected  requirements  of  the  law. 

The  former  constitution  required  the  recogni2anco  of  the  sheriff 
to  be  taken  "  before  the  first  judge  of  the  county  court  in  such 
manner,  and  in  such  sum  as  bhall  be  dimected  by  the  legislature.*^ 
The  act  of  the  legislature,  passed  under  this  constitution  in  1797, 
required  the  recognizance  of  the  sheriff  to  be  taken  before  the 
chief  judge  of  the  county  court,  or  in  case  uf  his  death  or  absence, 
before  one  of  the  assistant  judges. 

By  the  revised  statutes  of  1839,  the  recognizance  of  the  sheriff 
is  required  to  be  taken  "  before  the  first  judge  of  the  county 
court,"  in  the  very  words  of  the  constitution  then  in  force. 

By  the  alteration  of  the  constitution  in  1850,  in  January,  this 
recognizance  is  required  to  be  taken  before  one  of  the  judges  of  the 
supreme  court,  or  the  two  assistant  judges  of  the  county  court,  in 
such  manner  and  in  such  sums  as  shall  be  directed  by  the  legislature." 

At  the  October  session,  1850,  the  legislature  required  the  sheriff 
within  ten  days  afler  the  first  day  of  December,  to  enter  into  the 
recognizance  required  by  the  revised  statute,  naming  the  section, 
and  in  default,  enacted  that  the  office  should  be  considered  vacant 
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Now  it  is  obvservable  in  the  present  case,  that  the  plaintiff  did 
comply  literally  with  all  the  statutes  then  in  force  or  then  enacted. 
It  is  only  by  vacating  a  portion  of  those  enactments,  that  we  are 
enabled  to  arrive  at  the  conclusion  that  the  plaintiff  did  not  do  all 
that  the  law  required,  and  in  the  manner  required.  This  process 
of  avoiding  a  portion  of  this  statute  is  argued  upon  the  ground 
that  it  is  in  conflict  with  the  existing  provisions  of  the  constitution 
of  the  state.  This,  if  it  could  be  made  out,  would  certainly  be  a 
remarkable  ground  of  depriving  a  public  officer  of  the  protection 
of  his  official  character,  when  he  had  complied  with  all  the  require- 
ments of  the  statute  in  good  faith,  and  verily  believed  himself 
folly  invested  with  all  the  powers  and  functions  of  office,  and  when 
no  proceedings  had  been  taken  to  oust  him  during  the  term. 

But  it  does  not  seem  very  certain  that  the  constitution  can 
fairly  be  applied  to  any  of  the  existing  enactments  of  the  statute. 
The  alteration  of  the  constitution  in  1850  being  upon  the  identical 
matter,  and  in  all  respects  a  substitute,  would  doubtless  supersede 
the  old  constitution  upon  that  subject.  But  the  mere  repeal  of  the 
provision  of  the  old  constitution  will  not  have  the  effect  to  repeal 
the  statute.  The  statute  is  perfectly  valid  without  any  constitu* 
tional  provision  on  the  subject. 

The  new  provision  in  the  constitution  of  1850,  is  certainly 
perspective  in  its  terms,  and  unless  it  can  be  made  to  apply  to  the 
former  statute  to  which  it  has  no  natural  application  whatever, 
and  to  which  the  language  of  the  provision  has  no  natural  fitness 
to  apply  it,  there  will  certainly  be  serious  difficulty  in  saying  that 
the  sheriff  could  properly  have  entered  into  any  recognizance 
before  the  two  judges  of  the  county  court,  or  a  judge  of  supreme 
court.  This  case  stands  quite  different  from  the  case  cited  from 
Connecticut  Reports,  where  the  provision  in  the  statute  was  made 
to  apply  to  the  constitution  prospectively,  in  anticipation  of  its  com- 
ing in  force,  and  upon  the  condition  that  it  should  be  adopted. 
Here  there  is  no  pretense  the  statute  was  intended  to  meet  the 
constitution,  as  it  was  made  long  before  the  provision  in  the  consti- 
tution was  thought  of,  and  in  express  reference  to  another  con- 
stitutional provision.  And  certainly  the  constitution  seems  to 
contemplate  a  future  enactment  of  the  statute,  and  one  conforming 
to  the  constitution,  which  the  existing  statute  certainly  did  not 


110  CHITTENDEN  COUNTY. 

Taylor  e.  Nichols  et  al. 

In  this  view  of  the  case  there  either  was  no  provision  for  the 
sheriff  to  give  recognizance,  or  else  the  former  statute  remained  in 
force. 

And  there  is  nothing  in  the  constitution  to  hinder  the  legislature 
from  requiring  more  security  of  sheriffs,  and  different  from  that 
specified  in  the  constitution.  There  is  no  express  or  implied  pro- 
hibition upon  the  legislature  in  this  respect.  The  constitution  is 
merely  directory  in  regard  to  the  form  of  taking  security  by  way 
of  recognizance  required  by  act  of  the  legislature,  thereafter 
passed. 

There  are  no  words  and  no  implication  excluding  other  secu- 
rity, or  even  other  forms  of  recognizance ;  and  unless  this  be  so, 
we  cannot  deem  even  a  future  act  of  the  legislature,  requiring 
security  of  shenffs  in  other  modes,  to  be  unconstitutional. 

But  if  we  were  disposed  to  force  the  application  of  the  existing 
constitution  to  a  statute  passed  long  before  it  came  into  existence, 
and  possibly  a  court  might  be  justified  in  doing  this  to  uphold  a 
recognizance  taken  in  that  view  of  the  law,  we  certainly  should 
not  even  then  feel  justified  in  allowing,  as  a  consequence  of  such 
construction,  those  sheriffs  who  followed  the  statute  without  notic- 
ing its  possible  conflict  with  a  subsequent  constitutional  provision, 
to  be  thereby  deprived  of  their  ofilcial  character. 

It  is  not  the  omission  of  some  doubtful  duty  which  will  deprive 
the  officer  of  the  benefit  of  his  official  protection.  It  should  be 
some  clear  and  obvious  qualification,  and,  as  I  think,  a  substantial 
one,  the  omission  of  which  will  thus  deprive  the  officer  of  his 
protection. 

It  is  very  questionable,  I  think,  whether  an  officer  can  be  called 
upon  to  show  that  he  took  the  official  oath,  in  order  to  justify  his 
acts  in  a  suit  where  he  is  a  party  and  solely  interested,  if  he  can 
show  that  he  was  properly  elected  or  appointed  to  the  office,  and 
exercised  its  functions.  We  cannot  imagine  any  possible  advan- 
tage resulting  from  the  taking  of  such  oath.  And  as  the  require- 
ment is  mere  form,  that  provision  of  the  constitution  would  very 
properly  be  regarded  as  merely  directory. 

But  in  regard  to  the  official  bond  the  case  is  different  And  it 
is  no  hardship  to  require  the  officer  to  comply  with  the  requisitions 
of  the  law  in  good  faith,  before  he  is  invested  with  his  official 
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protection.  But  where  the  officer  in  all  good  faith  executes  his 
bond,  and  for  anj  reason  it  proves  inoperative,  it  would  be  a 
remarkable  construction,  afler  the  official  term  had  expired  without 
ouster,  to  declare  the  officer  liable  for  all  his  official  acts,  and  to 
deprive  him  of  the  entire  protection  of  his  official  character  in  all 
suits  between  himself  and  those  with  whom  he  has  been  compelled 
to  deal.  We  may  suppose  the  bond  to  want  a  seal,  or  the  recog- 
nizance not  to  name  the  sum  by  mere  accident  It  would  be  little 
less  than  absurd  to  declare  the  officer  a  mere  intruder  on  that 
account 
Judgment  affirmed. 


The  Toytn  op  Colchester  v.  Joseph  Culver  and  others, 
heirs  of  Phineas  Culver  deceased. 

Defective  deed.     Chancery.     Evidence, 

A  paper  parporting  to  be  a  deed  which  is  dulj  ligned,  witnessed  and  acknowledged, 
bat  which  has  no  seal  affixed  to  it,  fhrnishes  safficient  testimony  on  its  fhce  that 
the  signer  intended  to  seal  it  and  omitted  to  do  so  by  mistake;  and  a  court  of 
chancery  will  rectify  such  an  omission ;  and  if  the  original  paper  is  lost  its  exis- 
tence and  contents  may  be  shown  by  secondery  evidence. 

Appeal  fro^  the  Court  of  Chancert.  The  facts  in  the 
case  sufficiently  appear  in  the  opinion  of  the  court. 

L,  B,  Englesby  and  J.  Maeck,  for  the  orators. 
RoherU  S^  Chittenden,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

IsHAU,  J.  The  orators  seek  to  have  perfected  in  themselv^  a 
title  to  lot  No.  215  in  Colchester,  which,  it  is  averred,  was  con- 
veyed to  them  by  Phineas  Culver  on  the  14th  of  December,  1821. 
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The  premises  are  part  of  the  ministerial  right  in  that  town,  all  of 
which,  it  is  claimed,  was  conveyed  to  the  plaintiffs  except  lot  No. 
91,  which  was  reserved  by  the  grantor.  It  is  stated  in  the  bill 
and  admitted  in  the  answers  that  Mr.  Culver  was  seized  of  the 
premises  in  fee,  as  being  the  first  settled  minister  in  that  town,  and 
that  there  is  upon  the  town  records  a  copy  of  a  deed  which  pur- 
ports to  convey  to  the  plaintiffs  the  ministerial  right  in  that  town, 
with  the  exception  above  mentioned,  but  that  it  is  defective  as  a 
deed  in  not  being  sealed  by  the  grantor.  That  instrument,  as 
appears  by  the  office  copy,  was  signed  by  Phineas  Culver,  duly 
witnessed,  acknowledged,  but  without  date,  and  recorded  on  the 
21st  of  December,  1821.  Phineas  Culver  having  since  deceased, 
and  his  heirs  now  making  claim  to  his  portion  of  the  premises,  this 
bill  is  brought  against  them  to  have  the  plaintiffs'  title  perfected 
under  that  instrument,*  by  causing  them  to  convey  and  release  to 
the  plaintiffs  whatever  right  remains  in  them  in  consequence  of 
that  defective  conveyance.  If  the  allegations  of  the  bill  are  to  be 
regarded  as  proved,  there  can  be  no  doubt  as  to  the  power  and 
duty  of  a -court  of  chancery  to  grant  the  relief  prayed  for  in  the 
bill.  The  case  of  Wadsworth  v.  WendaU,  5  Johns.  Ch.  230,  is 
very  decisive  on  this  subject  In  that  case  the  deed  was  defectively 
executed  in  not  being  sealed.  The  chancellor  observed,  "It  is 
clear  that  where  there  is  an  an  agreement  to  convey  or  a  defective 
qonveyance  executed  by  a  person  then  actually  having  title,  that 
would  be  such  an  equity  as  would  bind  the  lands  in  the  hands  of 
the  heir ;"  and  by  a  decree  of  the  chancellor,  they  were  required 
to  release  and  convey  to  the  plaintiffs  all  their  right  and  title  to 
the  premises.  The  same  doctrine  was  held  by  Lord  Eldon  in 
Daniels  v.  Davison^  17  Vesey  433,  as  applicable  not  only  to  heirs 
at  law,  but  also  to  subsequent  purchasers  having  notice  of  the 
equitable  title  of  the  plaintiff*.  If  a  deed  was  executed  by  Phineas 
Culver  as  stated  in  this  bill  and  as  it  purports  to  have  been  from 
the  office  copy,  it  furnishes  sufficient  testimony  on  its  face  that  it 
was  his  intention  to  affix  a  seal  to  his  signature,  and  that  it 
was  omitted  by  some  inattention  or  mistake.  The  deed  itself  con- 
cludes by  saying,  "  In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seal,"  &c.,  and  is  then  signed  by  Phineas  Culver.  From 
that  circumstance  alone  in  the  case  of  Wadsworth  v.  WendaU^  the 
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chancellor  found  that  such  an  intention  existed,  and  that  the  omis- 
sion to  affix  a  seal  was  a  mere  mistake  and  contrary  to  the  inten- 
tion of  the  party.  The  important  and  only  inquiry,  therefore, 
arises  whether  such  a  deed  was  in  fact  executed  by  Phineas  Cul- 
ver in  his  life  time,  and  upon  such  a  consideration  as  will  warrant 
a  court  of  equity  to  correct  tlie  deed  or  decree  a  specific  per&rm- 
ance  of  that  agreement  as  against  his  heirs.  In  the  outset  the 
plaintiffs  meet  with  a  serious  difficulty  ii|^not  being  able  to  produce 
the  original  instrument,  defectively  executed  as  it  may  be,  which, 
it  is  stated,  was  executed  on  that  occasion  ;  and  that  difficulty  ia 
increased  by  the  fact  that  no  person  has  been  found  who  has  seen 
the  instrument,  or  who  can  testify  to  its  contents.  Perhaps  the 
difficulty  is  no  greater  than  would  reasonably  be  expected  from 
the  length  of  time  which  has  intervened  since  that  period,  as  it  is 
over  thirty  years  since  that  instrument  purports  to  have  been  exe- 
cated.  The  proof  in  the  case  that  a  diligent  and  ineffectual  search 
has  been  made  for  it,  is  sufficient  to  warrant  the  admission  of 
secondary  evidence  to  prove  that  it  once  existed,  and  its  loss  as 
well  as  its  contents.  In  the  case  of  WiUiams  v.  Bass,  22  Yt.  852, 
the  plaintiff  offered  in  evidence  an  office  copy  of  a  deed  in  his 
chain  of  title,  which  had  no  appearance  upon  its  face  that  the 
original  deed  was  sealed  by  the  grantor.  It  was  held  that  its 
antiquity  alone  was  not  sufficient  to  justify'  the  presumption  of  its 
due  execution,  particularly  as  an  actual  possession  of  the  premises 
had  not  followed  the  deed ;  neither  could  such  a  presumption  be 
raised  from  the  fact  that  the  deed  was  acknowledged  and  recorded. 
But  while  a  presumption  of  that  character  will  not  be  raised  from 
those  circumstances,  they  may  have  some  weight  in  the  proof  that 
a  contract  for  the  conveyance  of  the  premises  was  made,  as  well 
as  of  the  particular  provisions  of  that  contract.  We  think  the 
evidence  in  this  case  is  sufficient  to  show  not  only  that  such  a  con- 
tract was  made  between  Mr.  Culver  and  the  town  of  Colchester, 
but  that  .a  deed  was  executed  in  pursuance  of  that  contract,  a  copy 
of  which  is  found  on  the  town  records.  The  answers  admit  that  a 
negotiation  was  had  between  these  parties  for  the  transfer  of  this 
land  to  the  town  of  Colchester.  It  is  true  the  defendants  deny 
the  contract  as  stated  in  the  bill,  and  for  that  purpose  it  is  not 
evidence,  bat  so  far  as  a  negotiation  was  had  as  preliminary  to  the 
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execution  of  a  «leed  of  convejance,  it  may  be  relied  on  as  corrob- 
orating the  testimony  of  Mr.  Meares.  The  testimony  of  Mr. 
Meares  is  important  on  tiiis  question.  He  was  the  confidential 
and  intimate  friend  of  Mr.  Culver.  He  states  that  the  evening 
before  the  installation  of  Mr.  Culver  as  the  first  settled  minister 
of  that  town,  a  conversation  was  had  in  the  presence  of  several 
persons,  in  which  it  was  stated  that  an  arrangement  had  been 
made  by  which  Mr.  Culver  was  to  deed  to  the  town  of  Colchester 
all  the  ministerial  right  in  that  town,  except  a  certain  lot  near 
Malletts  Bay.  The  terms  of  the  deed  on  record  we  find  corres- 
pond with  that  aiTangement.  Mr.  Culver,  he  says,  was  present^ 
and  thinks  he  gave  to  that  statement  his  assent,  and  is  sure  that  he 
expressed  no  dissent  The  installation  of  Mr.  Culver  was  had  in 
1817  or  1818,  and  the  deed  as  recorded  purports  to  have  been 
executed  in  1821.  During  that  period  the  witness  states  that  he 
had  several  conversations  with  Mr.  Culver  in  relation  to  the  minis- 
terial lands,  that  suits  were  threatened  by  Mr.  Munson,  and  in 
those  conversations  he  thinks  Mr.  Culver  told  him  that  he  had 
conveyed  all  of  the  ministerial  lands  to  (he  town  of  Colchester 
except  the  lot  before  mentioned.  He  may  be  mistaken  as  to  the 
time  when  Mr.  Culver  stated  that  he  had  made  the  conveyance 
without  affecting  the  credibility  of  his  testimony  that  such  a  state- 
ment was  made  at  some  time.  His  advanced  age  may  reasonably 
account  for  a  mistake  of  that  kind ;  and  when  we  find  on  record  a 
deed  purporting  to  have  been  taken  from  some  originals  carrying 
into  effect  that  arrangement,  we  can  have  no  reasonable  doubt 
that  such  an  arrangement  was  made  and  perfected  by  the  execu- 
tion of  such  a  deed  as  was  testifieci  to  by  Mr.  Meares.  In  addition 
to  this  testimony  it  is  admitted  that  lot  No.  129  is  a  part  of  the 
ministerial  lands  in  that  town,  and  which  by  that  arrangement  was 
to  be  conveyed  to  the  town  of  Colchester ;  and  that  as  early  as 
1819  and  1821,  before  the  death  of  Mr.  Culver,  a  large  quantity 
of  pine  timber  was  taken  from  that  lot  and  paid  for  to  the  town. 
This  was  an  act  of  ownership  under  that  arrangement,  and  the 
silence  of  Mr.  Culver  in  relation  to  that  matter  during  his  life  is  a 
recognition  of  their  right  In  1838,  af^er  his  decease,  a  perpetual 
lease  of  the  same  lot  was  executed  by  the  selectmen  of  Colchester 
to  Mr.  Mills,  and  he  and  those  under  him  have  been  in  possession 
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of  that  lot  to  the  present  time.  The  acts  of  ownership  and  pos- 
session which  have  been  exercised  over  this  lot  by  the  town,  are 
evidence  that  an  arrangement  was  made  as  testified  to  by  Mr. 
Meares,  and  that  it  was  conveyed  by  an  instrament,  a  copy  of 
which  was  placed  on  the  town  records.  If  such  a  deed  was  made, 
it  included  the  lot  in  question,  and  that  is  now  the  only  paper  title 
which  the  town  have  to  the  lot  leased  by  them  to  Mr.  Mills.  If 
the  heirs  of  Mr.  Culver  were  to  make  claim  to  that  lot,  no  court 
eouid  hesitate  to  correct  the  instrument  on  record  and  perfect  in  the 
town  their  title  to  that  lot  If  the  evidence  is  sufficient  to  estab- 
lish the  deed  to  a  part  of  the  premises,  it  is  to  all.  If  Mr.  Culver 
intended  to  execute  a  valid  deed  of  that  lot,  he  did  of  the  lot  des- 
cribed in  the  bill,  for  it  was  all  included  in  the  same  arrangement 
and  in  the  same  defective  deed. 

The  fact  that  no  claim  was  made  to  this  land  by  Mr.  Culver 
af^er  his  installation,  and  that  none  has  been  made  by  his  heirs  for 
60  long  a  period,  is  controlling  evidence  that  they  understood  they 
had  no  claim  to  the  land,  and  that  it  had,  under  that  arrangement, 
been  conveyed  to  the  town  of  Colchester.  The  question  now  is 
not  whether  the  town  have  lost  their  title  to  the  land  described  in 
the  bill  by  the  adverse  possession  of  other  persons,  as  that  is  a 
matter  to  be  tried  at  law,  but  whether  the  proof  is  sufficient  that  a 
valid  deed  was  intended  to  have  been  executed  by  Mr.  Culver 
conveying  these  premises  to  the  town ;  if  so,  and  the  deed  has  been 
defectively  executed,  it  should  be  corrected  or  the  plaintiffs'  title 
perfected  as  against  Mr.  Culver  and  those  claiming  under  him,  and 
the  parties  lefl  to  their  legal  remedies. 

Li  relation  to  the  consideration  of  that  conveyance  it  is  only 
necessary  to  observe  that  the  deed  specifies  a  consideration  suffi- 
cient to  cut  off  any  resulting  trust  between  the  parties.  It  is  ren- 
dered obvious  also,  that  the  conveyance  of  this  ministerial  right 
and  the  installation  of  Mr.  Culver  were  all  parts  of  the  same 
arrangement,  and  that  Mr.  Culver  was  permitted  to  be  clothed 
with  the  title  of  all  these  lands  in  consideration  that  the  lands, 
with  the  exception  of  the  lot  near  Malletts  Bay,  should  be  con- 
veyed to  the  town  of  Colchester.  If  such  was  the  arrangement, 
there  is  no  propriety  in  saying  that  an  instrument  executed  by  him 
to  carry  that  arrangement  into  efiect  shall  not  be  made  effectual 
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for  that  purpose,  when  for  the  want  of  a  seal  it  is  rendered  ineffec- 
tual through  an  obvious  mistake  of  his  own.  It  is  not  for  the 
defendants,  who  have  paid  nothing  for  the  land  and  who  have 
never  made  claim  to  it  until  shortly  previous  to  the  commencement 
of  the  suit  at  law,  to  interfere  with  the  specific  execution  of  that 
arrangement. 

We  think  the  facts  stated  in  the  bill  are  sufficientlj  proYed  bj 
the  testimony,  and  that  the  plaintiffs  are  entitled  to  a  decree  as 
prayed  for  in  the  bill.  Decree  of  the  chancellor  reversed  and  case 
remanded  with  directions  to  grant  the  relief  as  stated  in  the  prayer 
of  the  bilL 


Geobge  F.  Edmunds,  adrmnistrator  upon  the  estate  of  Datid 
Lee  v.  Timothy  Follett,  John  Bradley,  Morillo 
noyes,  and  others. 

[in  chancery.] 
ConstnicUon  oj  deed, 

A  deseriptioii  of  the  premises  in  a  deed  as  *'  water  lots  number  one,  two.  three,  fonr, 
fire,  six,  seren,  eight,  nine,  the  westerly  half  c»f  ten,  eleven,  twelve,  thirteen  and 
fonrteen»"  and  in  which  there  was  a  subsequent  reference  made  to  the  buildings 
on  lots  number  eleven,  twelve,  thirteen  and  fourteen,  which  were  upon  the  east- 
erly halrefl  of  them,  construed  as  conveying  the  whole  of  these  lots. 

Appeal  from  the  Court  of  Chancery.  This  was  a  bill 
to  foreclose  a  mortgage  executed  by  the  defendants  Follett  As 
Bradley  on  the  15th  of  June,  1843 ;  Noyes  and  the  other  defen- 
dants being  subsequent  grantees  under  Follett  &  Bradley.  No 
question  was  made  except  as  to  the  extent  of  the  premises  con- 
reyed  by  the  mortgage  in  which  the  description  was  as  follows : 
<<the  following  tract  or  parcel  of  land  situate,  lying  and  being  in 
the  town  of  Burlington  aforesaid^  and  described  as  follows,  to  wit : 
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Water  lots  namber  one,  two,  three,  four,  five,  six,  seven,  eight,  nine> 
the  westerij  half  of  ten,  eleven,  twelve,  thirteen  and  fourteen,  aH 
lying  on  the  shore  of  Lake  Cham  plain  and  bounded  on  the  west 
bj  the  Waters  thereof,  and  on  the  etLAi  by  Water  street,  so  called^ 
in  the  village  plot  of  said  town  of  Burlington,  on  each  lots  number 
one,  six,  seven  and  the  westerly  half  of  ten,  is  a  dwelling  house  of 
wood,  on  namber  eleven  and  twelve  is  a  stone  store  and  wharf 
with  six  ware  houses  thereoii,  on  number  thirteen  and  fourteen  is 
a  brick  hotel  with  outbuildings  attached  thereto." 

The  defendants  contended  that  only  the  westerly  half  of  lots 
number  eleven,  twelve,  thirteen  and  fourteen  were  conveyed,  and 
that  all  of  the  description  subsequent  to  the  first  enumeration  of 
the  lots  and  commencing,  ^  all  lying  on  the  shore  of  Lake  Cham- 
plain,"  was  put  into  the  dfnai  to  identify,  ascertain  and  give  the 
boundary  and  location  of  the  lots,  and  not  to  describe  the  premises 
conveyed  or  intended  to  be  conveyeil. 

It  appeared  that  at  the  time  of  the  execution  of  the  mortgage, 
Follett  Sc  Bradley  were  the  owners  of  the  whole  of  all  the  lots 
enumerated  except  number  ton,  of  which  they  owned  only  the  west- 
erly half,  and  that  the  stone  store  above  mentioned  was  u[>on  the 
easterly  half  of  lots  number  eleven  and  twelve,  and  the  brick  hotel 
tipon  the  east  half  of  lots  number  thirteen  and  fourteen,  and  that  the 
defendant  Bradley,  both  before  and  after  the  execution  of  the  mort« 
gage,  spoke  to  the  mortgagee  and  his  representatives  of  the  store 
and  hotel  as  a  part  of  the  premises  to  be  mortgaged,  or  mortgaged, 
and  as  making  the  security  ample. 

The  court  of  chancery,  May  20th,  1856,— Peck,  Chancellor, — 
decreed  a  foreclosure  of  the  premises  as  embracing  the  whole  of 
the  lots  number  eleven,  twelve,  thirteen  and  fourteen,  from  which 
decree  the  defendants  appealed. 

J.  Maeck,  for  the  defendants^ 

1.  The  first  description  of  water  lots  number  one,  two,  three, 
Ibar,  five,  six,  seven,  eight,  nine  and  the  westerly  half  of  ten, 
eleven,  twelve,  thirteen  ,rand  fourteen  is  certain,  and  conveys  the 
whole  of  the  first  nine  lots  and  the  westerly  half  of  the  other  lot& 

2.  The  residue  of  the  words  in  the  deed  are  put  in  for  the  pni^ 
{Mee  oi  ahowing  the  location  of  the  lots* 
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di  If  the  words  last  referred  to  are  in  anj  sense  repugnant  or 
oontradictorj  to  the  first  description,  they  are  to  •be  rejected,  and 
the  first  description,  which  is  certain  and  which  operates  on  each  of 
the  lots  to  ascertain  extent,  must  prevail. 

It  is  well  settled  that  where  a  deed  contains  more  than  one  des- 
cription of  the  land  conveyed,  and  they  do  not  agree  with  each  other, 
the  less  certain  yields  to  that  which  is  more  certain  ;  and  that  a  deed 
may  be  false  in  .^ome  particulars  as  to  the  land  conveyed,  and  yet 
be  a  good  deed.     Particulars  are  only  essential  when  necessary  to 
ascertain  the  estate  conveyed.     Where  that  can  be  ascertained, 
they  are  rejected  if  they  do  not  agree  with  the  more  certain  des- 
cription.    Parol  evidence,  where  certain  lands  are  by  the  deed 
conveyed,  is  not  admissible  to  enlarge  or  diminish  the  grant.    This 
case^  in  the  view  we  take  of  it,  comes  within  the  well  known  rule 
that  the  court  are  not  at  liberty  to  interpret  that  which  needs  no 
interpretation.     If  there  is  a  plain  meaning  in  the  deed  as  to  what 
land  is  conveyed,  it  is  not  to  be  refined  out  and  a  more  doubtful 
one  substituted  in  its  stead.     The  following  authorities  fully  sustain 
all  the  above  propositions ;   Wkeelock  v.  MouUon  et  cU.,  15  Vt.  519 
Bibbard  v*  HuMut,  10  Vt.  173  ;    Outler  v.  Tufts,  3  Pick.  272 
Jackson  v.  Stevens,  16  Johns.  110  ;  HoweU  v.  Sotde,  5  Mason  410  ; 
Eggleston  v.  Bradford,  10  Oliio  316  ;  Md  v.  Card,  2  N.  H.  175 
Jackson  v.  Marshy  6  Cowen  281 ;   Benedict  v.  Gatflord,  11  Conn 
832. 


(?.  F,  Edmunds,  for  the  orator. 

The  opinion  of  the  court  was  delivered  by 

Bedfirld,  Ch.  J.  The  only  question  in  the  present  case 
is  in  regard  to  the  proper  construction  of  the  deed  under  which 
the  plaintiff  claims  title. 

The  mere  words  used  are  consistent  enough  with  either  view 
urged.  They  might  be  made  to  rignify  well  enough  the  westerly 
half  of  lots  ten,  eleven^  twelve,  thirteen  and  fourteen.  But  when 
it  is  considered  that  the  deed  specifies  a  stone  store  and  wharf  and 
six  ware  houses  on  eleven  and  twelve,  and  a  brick  hotel  and  out- 
buildings on  thirteen  and  fourteen,  and  that  at  this  time  the  mort- 
gagors owned  the  whole  of  these  lots,  and  these  buildings  were 
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«faieflj  upon  the  east  end  of  th»  lots,  and  tliat  it  was)  nnly  number 
ten  to  which  they  had  only  the  title  of  the  westerly  half,  we  can 
entertain  no  doabt  the  in[i|>ort  of  the. terms  "westerly  half"  is  to 
be  limited  to  number  ten,  and  the  following  numbers  to  be  con- 
nected with  the  former  part  of  the  series,  thus  conveying  the  whole 
of  the  lots  exce(iff  ten*  And  this  view  is  eqaally  consistent  with 
the  wofxis  and  perhaps  more  consistent  with  the  strict  and  literal 
import  of  the  terms  and  the  nice  grammatical  construction,  which 
is  indeed  not  very  decisive  either  way  in  a  matter  of  doubtful 
construction.  But  the  other  considerations  are,  as  it  seems  to  us, 
«inanswerable. 

The  decree  of  the  chancellor  is  affirmed  and  the  case  remanded 
to  the  court  of  <^faancery  to  be  carried  into  effect,  allowing  further 
time  fer  {HMlem^  tion  according  to  equity  and  good  conscience^ 
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Dutif  and  liability  ef  an  officer  in  reference  to  attaching  property^ 

Evidence. 

tf  an  officer  receirn  for  Bcrvice  a  ^rit  of  Atfaflhrnent  without  anv  i^pecial  in«tmo« 
UouB  accompanying  it.,  it  ialifodaty  to  nerve  it,  aocorting  to  Its  precept,  by  attach- 
in?  property  of  the  debtor  if  any  can  be  found  by  the  exercixe  of  reasonable 
diligence,  respecting  the  ownerf^hlp  of  which  there  is  no  reasonable  doubt. 

▲n  aj^reement  by  the  officer  to  Mrve  a  writ  for  less  than  the  legAI  fiees  will  not  varf 
his  duty  in  this  respetet:  and  in  an  action  against  him  for  neglecting  to  attach 
property,  testimony  sliowUig  sach  an  a^eement  is  inadmissibttti 

To  i>ai>tain  snch  an  action  it  i^  not  necessary  that  the  creditor  should  talce  out  ah 
exeention  and  place  it  in  an  offlcer*i<  liauds  within  thirty  days  from  the  letiditioii 
of  the  Jiidgmeiit,  but  reasonable  diligeuoe  should  be  used  to  collect  the  exeention 
of  the  debtor. 

Negtect  to  answer  a  letter  is,  in  ordinary  ca^es^  no  evidence  of  an  assent  to  fht 
statements  contahied  in  it,  particularly  when  the  statements  i-eftrto  past  transact 
tlona  upon  Which  no  hitare  action  is  contemplated. 
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Action  on  the  case  against  the  defendaot,  as  sberifif,  for  the 
default  of  his  deputy  in  not  attaching  property.  Plea,  the  general 
issue ;  trial  by  jury,  November  Term,  1856, — Peck,  J.,  presiding. 

The  plaintiff  in  November,  1B51,  prayed  out  a  writ  of  attach- 
ment in  his  favor  against  the  Rutland  &  Burlington  Railroad 
Company,  demanding  in  damages  the  sum  of  one  hundred  doUars, 
and  commanding  the  officer  to  attach  property  to  that  amount, 
which  writ  was  made  returnable  befcnre  a  justice  of  the  peace  at 
Burlington  in  the  county  of  Chittenden,  oh  the  last  Tuesday  of 
December,  1851. 

The  defendant  was  then  sheriff  of  the  county  of  Windham,  and 
George  Slate  of  Rockingham  was  his  legal  deputy,  and  the  plain- 
tiff's writ  was  placed  in  Slate's  hands  as  such  deputy,  for  service. 
The  Rutland  &  Burlington  Railroad  Company  then  bad  visible, 
attachable,  personal  property,  used  in  running  on  their  railroad 
from  Burlington  to  Rockingham,  which  said  Slate  might  have 
attached  upon  said  writ ;  but  he  made  service  of  it  on  the  27th  of 
said  November,  by  attaching  one  chip  only  which  was  of  no  value. 
Such  proceedings  were  had  that  a  judgment  was  rendered  by  the 
justice  in  favor  of  the  defendants  from  which  the  plaintiff  appealed 
to  the  county  court,  where  such  proceedings  were  had  that  at  its 
February  adjourned  Term,  1854,  that  the  plaintiff  recovered  a 
judgment  for  ninetyone  dollars  and  sixty-six  cents  damages,  and 
twenty-seven  dollars  and  forty-nine  cents  costs. 

In  November,  1853,  the  Rutland  &  Burlington  Railroad  Com 
pany  failed,  and  afler  that  time  had  no  visible  property  upon 
which  said  judgment  could  be  satisfied. 

The  plaintiff  gave  in  evidence  an  execution  issued  upon  said 
judgment  on  the  23d  day  of  May,  1854,  accompanied  with  proof 
that  it  was  at  that  time  placed  in  said  Slate's  hands,  who  was  still 
deputy  sheriff,  and  that  he,  on  the  15th  of  July,  1854,  returned  it 
unsatisfied,  together  with  proof  that  said  judgment  and  execution 
were  still  unpaid*  ^ 

The  defendant  offered  in  evidence  two  letters,  one  dated  Sep- 
tember 6th  and  the  other  November  26th,  1851,  in  which  last 
letter,  it  was  conceded,  the  writ  in  favor  of  the  plaintiff  against  the 
railroad  company  was  enclosed ;  and  the  defendant  also  offered  to 
nhow  that  when  he  returned  said  writ  to  the  attorneys  of  the 
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plaintiff,  he  worte  them  a  letter  saying  that  he  had  served  said  writ 
according  to  their  ifistructions,  to  which  neither  the  plaintiff  or  his 
attorneys  made  any  reply. 

The  defendant  also  offered  in  evidence  a  bill  of  fees  in  favor  of 
Slate  against  Wires  &  Peck,  the  attorneys  of  the  plaintiff  in  said 
suit  against  the  railroad  company,  showing  the  fees  for  the  service 
of  said  writ  to  have  been  settled  on  the  21st  of  January,  1855, 
upon  the  terms  suggested  in  the  letter  dated  September  6th,  1851. 

It  was  conceded  by  the  defendant's  counsel  that  no  instructions 
were  given  in  relation  to  the  service  of  the  writ  in  question  or  any 
other  writ  except  those  contained  in  said  letters. 

The  court  excluded  the  letter  of  the  6th  of  September  upon 
the  ground  that  it  had  no  tendency  to  show  that  there  was  an 
understanding  between  the  plaintiff's  attorneys  and  said  Slate  that 
said  writ  was  not  to  be  served  by  an  attachment  of  property,  and 
they  also  excluded  the  bill  of  fees  upon  the  same  ground ;  and 
they  decided  that  the  evidence,  offered  to  snow  that  Slate  wrote  to 
the  plaintiff's  attorneys  that  he  had  served  the  writ  according  to 
their  request,  was  inadmissible,  inasmuch  as  there  was  no  request 
to  serve  it  in  the  manner  it  was  served  ;  it  being  conceded  that  the 
officer  had  no  instructions  except  what  were  contained  in  said  two 
letters. 

The  court  charged  the  jury  that,  placing  said  writ  in  the  officer's 
hands  in  the  manner  the  evidence  showed  it  was  done  rendered  it 
incumbent  upon  him  to  secure  the  debt  by  attachment  of  property 
if  the  said  railroad  company  had  attachable  personal  property  in 
their  possession  at  the  time  of  service  which  might,  with  reasonable 
diligence  on  the  part  of  Slate,  have  been  attached ;  and  that  if,  at 
the  time  of  the  rendition  of  the  judgment,  said  railroad  company 
had  failed  so  that  no  property  could  be  found  to  satisfy  it,  it  was 
not  necessary  in  order  to  lay  the  foundation  for  this  action  that  an 
execution  should  have  been  issued  and  placed  in  the  hands  of  said 
Slate,  or  any  other  officer,  within  thirty  days  from  the  rendition  of 
the  judgment,  but  that  the  plaintiff  was  bound  to  use  reasonable 
dOigence  in  collecting  the  judgment  of  the  railroad  company  so  as 
to  prevent  the  damage  or  loss,  arising  from  the  neglect  of  the  officer 
m  serving  the  writ,  from  being  any  greater  than  necessary. 
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Under  these  Instructions  the  jury  returaed  a  verdict  for  the 
plaintiffl     Exceptions  by  the  defendant. 

The  lettehs  offered  in  evidence  by  the  defendant  read  as  follows  J 
«  Burlington,  Vt.,  6th  Sept,  1851. 
•*  George  Slate,  Esq're,  Bellows  Falls,  Vt. —  Dear  Sir: 

"  When  we  sent  the  writ  of  Dufresne  vs.  the  R.  &  B.  R.  Co.  to 
you  for  service  a  few  days  since,  we  did  not  say  anything  about  your 
•  serving  writs  for  us  for  less  than  legal  fees ;  and  do  not  understand 
the  request  that  you  made  upon  Mr*  Baxter  to  inform  us  that 
your  '  practice  is  to  charge  full  fees  and  make  deductions  in  case 
of  misfortune.'  We  have  for  the  last  two  years  bad  a  large  num- 
ber of  writs  to  be  served  on  that  company,  most  of  which  are 
trustee  writs,  and  a  great  portion  of  them  for  small  amounts  due 
from  their  workmen  in  various  capacities,  and  presume  we  shall 
continue  to  have  more  or  less  business  of  that  character  for  the 
ensuing  year*  The  regular  travelling  fee  for  service  we  see  is 
seven  dollars  and  eight  cents,  which  in  most  of  our  cases  would 
deter  us  from  commencing  suits  to  collect  small  amounts,  and  we 
therefore  take  the  liberty  to  propose  to  send  you  all  our  business 
against  the  railroad  company  or  other  corporations  or  persons  in 
your  town,  and  will  in  all  cases  allow  you  on  writs  or  processes 
returnable  to  the  county  court  or  court  of  chancery,  for  travelling 
fee,  four  dollars,  and  on  justice  writs,  three  dollars  beside  the  other 
fees  for  copies,  &c.,  &c.  You  may  charge  full  fees  and  we  will 
charge  you  back  the  excesSi  This  fixes  a  rule  for  our  business  by 
which  we  will  be  governed  if  agreeable  to  you. 

"  Please  answer  and  say  if  acceptable  to  you. 

"  Yours,  &c.,  Wires  &  Peck." 

"Burlington,  26th  Nov.,  'oh 
**  George  Slate,  EsqVe— Deputy  Sheriff — Dear  Sir: 
"  Please  to  serve  and  return  the  inclosed  writ,  and  oblige 

"Yours,  Wires  6c  Peck/' 

S,  E.  Stoughton  and  Z.  A,  Grants  for  the  defendant. 

Under  our  attachment  law,   the  mere  delivery  of  a  writ  of 
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attachment  to  an  officer,  with  a  request  to  serve  and  return^ 
would  not,  in  law,  make  it  incumbent  on  the  officer  to  look  up 
property  and  secure  the  debt  by  attachment  thereof. 

This  doctrine  seems  to  be  fully  recognized  in  Massachusetts. 
See  Goodnow  v  Wtliard,  5  Met.  r»17,  and  the  point  is  directly 
decided  in  Belts  v.  Norns,  3  Shep.  468.  (See  Sup.  to  U.  S. 
Digest  vol.  2  page  771,  sees.  112  and  118.)  See  Palmer  v. 
Gallup,  12  Conn.  555,  (2  Sup.  U.  S.  Digest,  sec.  129.) 

If,  when  Slate  returned  the  writ  to  the  plaintiff's  attorneys,  he 
informed  them  that  he  had  served  it  as  they  desired,  they  knowing 
that  he  was  acting  under  the  belief  that  the  service  was  satisfactory 
to  them,  and  in  accordance  with  their  directions,  and  they  did  not 
undeceive  him,  the  plaintiff  would  be  estopped  from  maintaining 
this  action;  1  Greenleaf's  Ev.,  sees.  27,  195-6-7  and  207.  Hicks 
Sf  Co.  V.  Cram  et  al.,  17  Vt.  449 ;  Davis  Sf  Auhin  v.  Bradley  4" 
Co.,  24  Vt.  55;  Commonwealth  v.  Call,  21  Pick.  515;  and  the 
letter  and  bill,  together  with  the  proof  offered  to  show  what  trans- 
pired when  the  writ  was  returned,  were  admissable  as  tending  to 
show  these  facts,  and  ought  not  to  have  been  excluded.  See  also 
Gale  V.  Spooner,  11  Vt.  155. 

It  was  necessary  in  order  to  lay  the  foundation  of  this  action, 
to  show  that  an  execution  issued  upon  said  judgment  within  thirty 
days  from  the  rendition  thereof ;  Com  p.  Stat.  253,  sec.  83 ; 
Jameson  v.  Mason  et  al,  12  Vt.  599  ;  Bay  v.  Sweetzer,  2  Tylor 
288  ;  W^ks  v.  Martin,  16  Vt.  237  ;  Crooker  v.  Hutchinson  et  a/., 
1  Vt.  78. 

If  there  was  a  contract  or  privity  existing  between  the  defen- 
dant's deputy  and  the  plaintiff's  attorneys,  the  defendant  cannot  be 
held  liable.  The  letter  and  account  and  other  testimony  offered 
by  the  defendant,  tended  to  show  that  fact,  and  should  have  been 
admitted  upon  that  ground,  if  upon  no  other ;  Wetherby  v.  Foster, 
5  Vt.  136 ;  Marshall  v.  Hosmer,  4  Mass.  63  ;  King  v.  Sheriff  of 
London,  18  Com.  L.  R.  334 ;  Porter  v.  Viner,  1  Chit.  R.  613  ; 
(18  C.  L.  R.  334.) 


W.  W.  Peck  and  E.  Harney,  for  the  plaintiff. 
The  opinion  of  the  court  was  delivered  by 
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IsHAU,  J.  The  question  as  to  the  liability  of  the  sheriff  for  the 
neglect  of  his  deputy  in  not  attaching  property  as  directed  in  the 
writ,  when  no  special  instructions  as  to  the  manner  of  service  were 
given,  is  to  be  determined  by  a  construction  of  our  statute,  for  no 
Buch  proceeding  is  known  at  common  law.  The  Comp.  Stat.  97, 
sees.  4,  20,  provides  that  the  sheriff  shall  have  power,  and  that  it 
shall  be  his  duty  to  serve  and  execute  all  lawful  writs  to  him 
directed,  according  to  the  precept  thereof,  and  agreeably  to  theit 
direction.  It  is  also  provided,  311,  sec.  11,  that  "If  in  any  case, 
there  is  reasonable  doubt  as  to  the  ownership  of  tiie  property,  or 
its  liability  to  be  taken,  the  officer  may  require  security  to  indem<» 
nify  him  for  taking  the  same,  and  if  the  security  is  not  provided, 
and  no  other  property  can  be  found,  he  may  make  his  return  of 
non  est  inventus^  It  is  not  pretended  in  this  case  that  any  rea* 
sonable  doubt  existed  as  to  the  ownership  of  the  property  which 
the  officer  neglected  to  attach,  nor  is  it  pnUended  that  the  officer 
requested  security  to  be  given  as  an  indemnity  for  making  the 
attachment.  The  question  is  therefore  unimbarrassed  by  the 
provision  in  that  section  of  the  act.  The  intention  of  the  legis- 
lature is  expressed  in  clear  and  explicit  language.  The  officer  is 
required  to  serve  the  writ  according  to  itu  precept  and  agreeably  to 
its  direction.  When  no  special  instructions  are  given,  and  property 
belonging  to  the  debtor  can  be  found  in  the  exercise  of  reasonable 
diligence,  it  is  the  duty  of  the  officer  to  attach  the  same  to  the 
amount  and  value  specified  in  the  writ,  and  to  keep  the  same  in 
custodia  legis  for  the  security  and  payment  of  the  judgment  which 
the  plaintiff  may  recover.  He  is  to  look  to  and  be  governed  by 
the  directions  in  the  writ,  in  which  those  specific  instructions  are 
given  which  points  out  his  duty  as  it  is  required  by  the  act. 
From  the  performance  of  that  duty  the  officer  is  not  relieved  by 
any  provisions  of  the  statute,  nor  by  any  which  have*been  passed 
in  pari  materia,  except  in  cases  of  a  doubtful  ownership  of  the 
property,  and  where  a  bond  of  indemnity  has  been  requested. 
This  construction  is  in  accordance  with  the  letter  of  the  act  and 
is,  we  think,  within  its  spirit.  It  fully  protects  the  interests  of  the 
creditor,  and  at  the  same  time  it  imposes  no  unreasonable  risk 
upon  the  officer.  It  is  possible  that  in  practice  a  different  con* 
struction  may  to  some  extent  have  prevailed,  but  the  statute  is  too 
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specific  and  plain  in  its  provisions  to  be  evaded  or  disregarded. 
In  the  case  of  Butts  v.  Narris,  15  Maine  468,  it  was  held  that 
*  an  officer  is  not  bound  to  make  a  special  service  of  a  writ  by 
attaching  property  without  written  directions  to  that  effect."  The 
statute  in  that  state  gives  an  additional  compensation  to  the  officer 
when  service  is  made  by  the  attachment  of  property.  When  no 
written  instructions  to  attach  property  are  given,  the  officer  is  not 
required  to  make  service  in  that  way;  a  general  or  nominal 
service,  such  as  will  enable  the  party  to  proceed  with  his  suit  to 
judgment,  is  all  that  is  required.  Under  this  statute,  written 
directions  to  attach  property  must  accompany  the  writ  to  impose 
upon  the  officer  the  duty  which  in  this  state  is  imposed  by  the 
delivery  of  the  precept  alone  ;  Bradford  v.  McLiUan^  23  Maine 
302  ;  6  Shepley  79 ;  1  Mason  96 ;  Bond  v.  Wood,  7  Mass.  133  ; 
Story  on  Bail  390;  Drake  on  Attach.,  sees.  181-2. 

The  writ  in  this  case  was  issued  in  behalf  of  the  plaintiff  against 
the  Rutland  and  Burlington  Railroad  Company,  and  delivered  to 
the  defendant's  deputy  with  written  directions  to  serve  €md  return. 
l^e  attachment  was  merely  nominal,  though  ample  security  on 
personal  property,  then  in  the  visible  use  and  possession  of  the 
company,  might  have  been  obtained  for  the  payment  of  the  debt. 
Before  final  judgment  was  obtained,  the  company  became  insol- 
vent, and  the  debt  valueless.  Under  those  circumstances  we 
think  the  ruling  of  the  court  below  was  correct,  that  the  delivery 
of  the  writ  to  the  officer  to  serve  and  return  rendered  it  incumbent 
upon  him  to  secure  the  debt  by  attachment  of  property,  if  the 
railroad  company  had  attachable  property  in  their  possession, 
which  might  with  reasonable  diligence  have  been  attached ;  and 
that  for  any  neglect  in  that  matter,  the  defendant  is  liable  for 
damages  sustained. 

The  duty  of  the  ofljcer  in  the  service  of  writs  is  for  the  benefit 
of  the  creditor.  It  is  due  to  him  only,  and  the  precept  is  so  far 
under  his  direction  and  control  that  he  is  at  liberty  to  waive  it. 
If  directions  are  given  for  the  service  of  the  writ  in  any  other 
manner,  or  if  any  arrangement  between  the  officer  and  creditor 
exists  to  that  effect,  the  sheriff  is  relieved  from  any  liability. 
Whether  such  an  understanding  exists  or  not  is  a  question  of  fact 
to  be  determmed  on  competent  proof.    We  perceive  no  objections 
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to  the  ruling  of  the  court  in  rejecting  the  letter  of  September  6th, 
1851,  and  the  account  as  stated  and  settled  under  date  of  January 
21,  1853.  If  the  testimony  had  a  tendency  to  show  the  fact  for 
which  it  was  offered,  that  a  nominal  attachment  was  made  under 
an  arrangement  to  that  eifect  with  the  plaintiff's  attorneys,  we 
have*  no  doubt  of  its  admissibility.  The  testimony  was  rejected 
as  having  no  such  tendency,  and  we  think  properly  so.  The 
letter  simply  contains  proposals  under  which,  if  accepted,  the 
deputy  sheriff  could  do  the  business  of  the  office.  The  account 
rendered  and  settled  shows  that  the  terms  of  that  letter  were 
accepted  and  acted  upon  by  the  parties.  No  allusion  whatever  is 
made  to  the  manner  in  which  writs  were  to  be  served  or  the 
duties  of  his  office  discharged.  It  will  hardly  be  contended  that 
a  simple  agreement  by  the  officer  to  take  less  than  legal  fees  for 
the  service  of  writs,  will  relieve  him  from  the  performance  of  such 
duties  as  are  imposed  upon  him  by  statute. 

The  same  observation  may  be  made  in  relation  to  the  letter 
stated  to  have  been  written  by  the  deputy  sheriff,  afler  the  service 
of  the  writ,  and  inclosing  the  same  to  the  plaintiff's  attorneys, 
therein  stating  that  the  writ  had  been  served  agreeably  to  their 
directions,  and  to  which  no  answer  or  reply  was  made.  The  only 
matter  which  it  is  contended  gives  weight  to  that  letter  as  evi- 
dence in  the  case  is  a  presumed  assent  of  the  plaintiff  or  his 
agents  to  the  facts  therein  stated,  arising  from  their  silence  or 
neglect  to  correct  that  statement.  If  a  verbal  statement  of  that 
fact  had  been  made  to  the  party  or  his  attorneys,  to  which  no 
dissent  was  expressed,  it  probably  would  be  evidence,  and  for  the 
jury  to  say  whether  their  silence  amounted  to  an  acquiescence  on 
their  part  to  the  statement  that  such  directions  had  been  given. 
But  it  would  seem  that  the  rule  has  never  been  extended  to 
unanswered  letters  ;  particularly  when  the  fact  stated  has  relation 
to  past  transactions,  and  upon  which  no  future  action  of  the  party 
is  contemplated.  The  mere  fact  that  letters  were  received  and 
remain  unanswered  has  no  tendency  to  show  an  acquiescence  of 
the  party  to  the  facts  stated  in  them.  A  party  is  not  to  be  driven 
into  a  corresponcence  of  that  character  to  protect  himself  from 
such  consequences.  In  the  case  of  Firbee  v.  Denton^  3  Car.  & 
Payne  103,  the  plaintiff  had  sent  a  letter  to  the  defendant 
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demanding  a  sum  of  money  as  due  to  him,  to  which  no  answer 
was  returned.  On  the  offer  to  prove  its  contents  for  the  same 
purpose  for  which  the  offer  was  made  in  this  case,  Lord  Tenterdon, 
C.  J.,  observed :  '*  I  am  slow  to  admit  that.  What  is  said  to  a 
man  l>efore  his  face,  he  is  in  some  degree  called  on  to  contradict, 
if  he  does  not  acquiesce  in  it ;  but  the  not  answering  the  letter  is 
quite  different ;  and  it  is  too  much  to  say,  that  a  man  by  omitting 
to  answer  a  letter  at  all  events  admits  the  truth  of  the  statements 
that  letter  contains.  I  am  of  opinion,"  he  observed,  ^  that  this 
letter  cannot  be  read."  It  was  evidence  to  show  a  demand  of  a 
specified  sum,  but  not  evidence  of  an  indebtedness  in  that  sum,  or 
in  any  other  amount. 

We  think  the  court  were  correct,  also,  in  holding  that  it  was  not 
necessary  to  issue  an  execution  on  the  judgment  and  deliver  it  to 
the  officer  within  thirty  days  afler  its  rendition.  This  is  not  a 
case  in  which  the  officer  is  charged  with  a  neglect  of  duty  in  not 
keeping  property  attached  to  be  applied  on  an  execution,  but  the 
ground  of  complaint  is  the  neglect  of  the  officer  in  not  making 
any  attachment  of  property  whatever. 

The  judgment  of  the  county  court  is  affirmed. 


Harbison  Durkee  v.  The  Vermont  Central  Railroad 
Company. 

Proof  of  telegraphic  communications.  Variance,  Contract^  con^ 
stntciion  and  performance  of  Bight  of  broker  to  compensation 
where  his  authorized  negotiations  are  abandoned  by  his  employer. 

I  a  telegraphic  oommaDicatioD  to  relied  on  to  establish  a  eontraot,  it  most  be 
proved  a«  other  writin^ni  are  by  a  produotion  of  the  original.  If  that  is  lost,  it 
may  be  provM  by  a  copy  if  there  is  one;  and  if  there  is  not,  by  oral  testimony 
jreepecting  it. 

The  original,  where  the  person  to  whom  it  is  sent  takes  the  risk  of  its  transmission, 
•r  it  the  employer  of  the  telegraph,  is  the  mesMge  deliyered  to  the  oporttor. 
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Bat  where  the  penon  sending  the  message  takes  the  Initiative,  so  that  the  tele- 
graph is  to  be  regarded  as  his  agent,  the  original  is  the  message  actually  delivered 
at  the  end  of  the  line. 

The  declaration  alleged  that,  in  consideration  the  plaintiff  would  negotiate  a  loan 
of  an  amount  not  exceeding  one  hundred  thousand  dollars,  the  delendants 
promised  to  pay  a  certain  commission  upon  such  amount  as  the  plaintiff  should 
negotiate  a  loan  for.  The  contract  proved  was  for  the  negotiation  of  a  loan  for, 
and  the  payment  of  a  commission  upon  the  full  sum  of  one  hundred  thousand 
dollars.    Heldj  no  variance. 

The  plaintiff  contracted  with  the  defendants  to  negotiate  a  loan  of  one  hundred 
thousand  dollars  to  them,  and  did  negotiate  for  such  a  loan  with  one  H.,  upon  the 
condition  that  what  the  plaintiff's  brother  was  owing  H.  should  constitute  a  part 
of  it.  and  this  amount  the  plaintiff  expected  to  cash  to  the  defendants  at  the  time 
the  loan  was  made.  Heldj  that  this  constituted  a  sufficient  compliance  with  the 
contract  on  the  plaintiff's  part. 

Heldf  also  that  the  negotiation  with  H.  as  detailed  in  the  testimony  g.  v.  'was  for 
snob  a  loan  as  was  authorized  by  the  letter  of  the  defendant's  treasurer,  q.  r. 

Question  as  to  the  right  of  a  broker  to  a  commission,  or  other  compensation,  for 
negotiating  a  loan  which  the  party  employing  him  does  not  avail  himself  of,  con- 
sidered. 

If  a  party  proceed  with  reasonable  despatch  in  the  performance  of  his  part  of  a  con- 
tract, and  is  met  by  a  positive  reAisal  of  the  other  party  to  perform  on  his  part,  it 
is  not  necessary,  in  order  to  entitle  the  first  party  to  damages  on  account  of  such 
reibsal,  that  he  should  show  any  performance  or  readiness  to  perform  on  his  part 
iifter  that  time. 

If  a  party  aver  a  Aill  readiness  on  his  part  to  perform  ft  contract,  and  the  proof 
shows  a  part  readiness,  and  that  his  authority  was  then  revoked,  it  is  not  a  case  of 
yariance,  but  only  of  an  averment  beyond  the  proof. 

Assumpsit.  The  action  was  brought  to  recover  the  amount  of 
certain  commissions  alleged  to  have  been  earned  by  the  plaintiff 
in  the  negotiation  of  a  loan  to  tlie  defendants.  The  declaration 
contained  several  counts  to  which  was  afterwards  added  a  new 
count  which  was  spoken  of  as  the  amended  count,  and  was  as 
follows : 

^'For  that  the  defendants  in  consideration  that  the  plaintiff 
would,  within  a  reasonable  time  thereafter,  negotiate  for  and  on 
behalf  of  the  said  defendants  a  large  loan,  to  wit,  a  loan  of  one 
hundred  thousand  dolUirs,  at  the  rate  and  interest  of  seven  per 
cent,  per  annum,  upon  the  security  to  be  made  by  the  said  defen- 
dants therefor,  when  said  loan  should  be  negotiated,  of  seven 
promissory  notes  of  equal  amount,  making  in  the  total  the  amount 
of  such  loan,  to  be  executed  by  said  defendants  and  endorsed  by 
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Josiah  Quincy,  Jr.,  or  executed  by  said  Josiah  Quincj,  Jr.,  and 
secured  by  the  bonds  so  called  of  the  said  defendants  as  collateral 
thereto,  at  a  fair  rate  as  the  said  plaintiff  might  be  able  to  nego- 
tiate for  said  loan,  said  notes  to  be  payable  in#six,  seven,  eight, 
nine,  ten,  eleven  and  twelve  months  from  the  completion  of  said 
loan,  respectively,  undertook  and  then  and  there  faithfully  promised 
the  plaintiff  to  pay  him  for  so  negotiating  said  loan,  the  sum  of 
one-half  of  one  per  cent  per  month  upon  such  amount  of  money, 
as  the  plaintiff  should  so  negotiate  said  loan  for,  for  the  time  it 
should  so  have  to  run  for  his  service  and  commission  in  the 
premises. 

"  And  the  plaintiff  avers  that  he,  relying  upon  the  said  promise 
and  undertaking,  did,  within  a  reasonable  time  afler  the  making  of 
the  same  as  aforesaid,  to  wit,  on  the  24th  day  of  May,  1851,  at 
said  Burlington,  negotiate  for  and  on  behalf  of  the  said  defendants, 
said  loan  to  the  amount  of  one  hundred  thousand  dollars,  at  the 
rate  per  cent,  and  upon  the  terms  and  securities  hereinbefore  set 
forth,  with  one  H.  M.  Holbrook,  and  upon  the  consideration  that 
^m  plaintiff  should  and  would  furnish,  as  part  of  said  loan  of  one 
hundred  tboQsand  dollars,  a  certain  sum  of  money  equal  to  a 
debt  then  due  to  said  Holbrook  from  one  Charles  Durkee,  to  wit, 
the  sum  of  six  thousand  dollars. 

^  And  the  plaintiff  avers,  that  the  said  defendants  were  after* 
wards  and  within  such  reasonable  time,  to  wit,  on  the  day  last 
aforesaid,  to  wit,  at  Burlington,  notified  of  the  negotiation  of  said 
loan  as  aforesaid,  and  were  by  the  said  plaintiff  then  and  there 
requested  to  furnish  said  notes  and  securities,  and  receive  therefor 
said  amount  of  said  loan,  which  the  said  plaintiff  was  then  and 
there  ready  and  willing,  as  was  the  said  Holbrook,  to  complete 
and  furnish  as  aforesaid,  of  all  of  which  the  said  defendants  then 
and  there  had  notice.  Nevertheless  the  defendants,  their  said 
promise  and  undertaking  not  regarding,"  &c.,  (alleges  a  breach  or 
refusal  of  the  defendants  to  accept  of  said  loan,  &c) 

Plea,  the  general  issue ;  trial  by  jury,  November  Term,  1856, 
— Peck,  J.,  presiding. 

The  plaintiff  offered,  1st  The  deposition  of  J.  H.  Peck,  and 
upon  the  objection  of  the  defendants  the  court  excluded  that  part 
of  the  same  relating  to  the  contents  of  the  telegraphic  despatch 
10 
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received  by  him  from  the  plaintiff,  and  marked  [ ].  to  which 

decision  the  plaintiff  excepted ;  the  rest  of  said  deposition  was 
read  to  the  jury.  2d.  Another  deposition  of  J.  H.  Peck,  taken 
on  the  part  of  the  plaintiff,  which  was  also  read.  8d.  The  depo- 
sition of  the  plaintiff.  The  defendants  objected  to  that  part  of 
it  which  related  to  the  contents  of  the  telegraphic  despatch  sent 

bj  the  plaintiff  to  J.  H.  Peck,  and  marked  [ ],  and  the  same 

was  excliided  by  the  court,  to  which  the  plaintiff  also  excepted. 

The  defendants  offered  and  read  the  depositions  of  H.  M.  Hol- 
brook  taken  bj  the  defendants,  and  the  deposition  of  Josiah 
Quincy,  Jr. ;  also  a  letter  from  J.  H.  Peck  to  said  Quincy,  dated 
March  dlst,  1851. 

The  plaintiff  then  read  another  deposition  of  J.  H.  Peck  taken 
by  the  defendants,  and  also  another  deposition  of  H.  M.  liolbrook 
taken  by  the  plaintiff. 

It  was  conceded  by  the  defendants  that  Josiah  Quincy,  Jr.  was, 
during  the  time  in  question,  the  treasurer  and  financial  manager  of 
the  defendants,  and  authorized  by  them  to  act  in  the  premises 
as  he  did. 

Upon  this  evidence  the  defendants  insisted.  First,  that  the  evi- 
dence did  not  support  the  special  counts,  or  as  the  same  were 
amended  by  leave  of  the  court.  Second,  that  upon  this  evidence 
the  plaintiff  was  not  entitled  to  recover,  for  various  reasons 
assigned ;  and  thereupon  the  court  directed  a  verdict  for  the  defen- 
dants, and  rendered  judgment  thereon,  to  which  the  plaintiff 
excepted. 

The  substantial  parts  of  the  depositions  and  letters  referred  to 
are  as  follows,  such  portions  of  them  as  are  to  the  same  effect  with 
what  appears  elsewhere,  and  those  parts  of  them  which  relate  to 
immaterial  details  being  in  many  instances  entirely  and  in  others 
partially  omitted. 

John  H,  Pecli$  depotiHon,  (first  referred  to). 
In  the  first  part  of  the  year  1851  the  finances  of  the  Vermont 
Central  Railroad  were  intrusted  to  Josiah  Quincy,  Jr.,  the  treas- 
urer of  the  company ;  he  had  authority  to  raise  money  by  loan  on 
the  notes  and  bonds  of  the  company.    He  authorized  me  to  bor- 
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row  money  by  a  letter  dated  March  6th,  1851,  which  is  annexed 
hereto  marked  A. 

I  employed  Harrison  Durkee  to  borrow  one  hundred  thousand 
dollars  on  six,  seven,  eight,  nine,  ten,  eleven  and  twelve  months^ 
payable  in  equal  installments  ;  interest  was  to  be  seven  per  cent, 
per  annum,  and  I  was  to  give  Durkee  half  of  one  per  cent,  a 
month  commission.  The  time  when  this  authority  was  given  me 
is  shown  by  the  letter.  It  was  verbally  renewed  to  me  by  Mr. 
Quincy  in  the  early  days  of  May,  1851,  at  a  casual  meeting  in 
Montpelier.  I  then  immediately  authorized  Mr.  Durkee  to  make 
the  loan.  On  the  9th  of  May,  a  few  days  after  meeting  Mr. 
Quincy  and  after  I  had  given  authority  to  Mr.  Durkee  to  make 
the  loan,  I  received  from  the  latter  a  telegraphic  despatch  [asking 
me  if  he  should  effect  a  loan].  I  at  once  answered  him  by  tele- 
graph. Yes. 

On  the  evening  of  Saturday,  the  24th  of  May,  I  received  a 
note  from  Mr.  Quincy,  dated  the  22d  of  May,  requesting  me  to 
discontinue  negotiations.  I  then  immediately  wrote  and  tele- 
graphed to  Mr.  Durkee  to  suspend  the  matter.  He  being  at  Sara- 
toga where  there  was  no  telegraphic  station,  my  despatch  went  to 
Troy,  the  nearest  station,  whence  it  was  forwarded,  but  did  not 
reach  him,  as  I  subsequently  learned  from  him,  until  after  he  had 
been  notified  by  Mr.  Holbrook,  as  he  stated,  that  his  proposal  for 
the  money  had  been  accepted,  and  the  money  was  ready;  he 
accordingly  advi.sed  me  by  letter  or  telegraph,  of  his  being  ready 
to  furnish  the  amount,  and  would  leave  in  a  day  or  two  for  Boston 
via  Burlington  to  complete  the  arrangement. 

I  learned  that  Mr.  Quincy  was  personally  indebted  to  Mr.  Hol- 
brook to  the  amount  of  forty-one  thousand  dollars,  which,  as  Mr. 
Holbrook  afterwards  told  me,  would  be  required  by  him  to  enable 
him  to  furnish  the  loan. 

Letter  A,  referred  to. 

*<  Boston,  March  6th,  1851. 
•* John  H.  Pedc,  Esq.,— Dear  Sir: 

"I  hereby  authorize  you  to  borrow  money  for  the  Vermont 
Central  Railroad ;  giving  as  security  either  their  notes  with  my 
endorsement,  or  my  individual  name  with  their  bonds  as  collateral 


182  CHITTENDEN  COUNTT. 

Darkee  v.  Yt.  C  B.  Company. 

at  a  fair  rate;  or  I  will  give  stock  of  the  Vermont  &  Canada 
Railroad  as  collateral  to  mj  own  name. 

^  As  a  director  and  large  stockholder,  I  shall  trust  the  times  and 
rates  to  jour  discretion. 

"  I  am,  very  truly,  Jo  si  ah  Quinct,  Jr., 

«  Treas.  Vt.  Cent'l  R.  Company." 

Second  depontion  of  J.  H.  Peck^  (taken  by  the  plaintiff). 

I  have  given  a  deposition  in  this  case  before.  When  I  say  in 
said  deposition  I  was  to  give  Durkee  one-half  of  one  per  cent,  per 
month  commission,  I  mean  in  behalf  of  said  company.  The  let- 
ter of  Mr.  Quincy  alluded  to  in  said  deposition,  requesting  me  to 
discontinue  negotiations,  I  have  not,  nor  do  I  know  where  it  is  or 
what  has  become  of  it 

I  went  to  Boston  with  Mr.  Durkee;  we  called  upon  Mr.  Quincy, 
and  Mr.  Durkee  told  him  he  was  ready  to  furnish  the  one  hun- 
dred thousand  dollars.  Mr.  Quincy  declined  to  receive  the  amount, 
saying  he  had  made  other  arrangements,  and  could  obtain  the 
money  at  a  lower  rate.  At  the  time  of  the  date  of  Mr.  Quinc/s 
letter  of  authority,  referred  to  in  my  former  deposition,  it  was 
according  to  the  usual  course  of  business  in  such  transactions  for 
me  to  employ  a  third  party  to  negotiate  the  loans.  And,  at  the 
casual  meeting  referred  to,  Mr.  Quincy  requested  me  to  obtain 
that  one  hundred  thousand  dollars  as  soon  as  possible,  through  Mr. 
Durkee  or  my  friend  in  Troy,  referring  to  Mr.  Durkee. 

Deposition  of  the  plaintiff. 
In  the  spring  of  1851, 1  resided  in  Troy,  N.  Y.  At  that  time 
John  H.  Peck  of  Burlington,  Vermont,  acting  as  the  agent  of  the 
Vermont  Central  Railroad  Company,  applied  to  me  to  negotiate 
for  said  company  a  loan  of  one  hundred  thousand  dollars.  I  was 
by  him  authorized  to  negotiate  said  loan  on  the  company's  notes, 
running  from  six  to  twelve  months,  I  think,  with  security  in  Mr. 
Quincy^B  endorsement,  or  Mr.  Quinc/s  note  with  the  bonds  of  the 
company  as  collateral,  at  the  option  of  the  person  loaning,  and  at 
th«  rate  of  seven  per  cent,  per  annum ;  and  as  a  compensation  for 
my  services  in  negotiating  the  loan,  I  was  to  have  one^half  per 
cent  |W  iMiith  on  such  amount  «a  I  should  negotiate.    I  aieeord- 
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inglj  undertook  to  effectuate  said  loan,  and  made  various  ineffectual 
efibrts  so  to  do  immediately,  at  considerable  expense  to  mjself,  and 
from  twenty  to  thirty  days'  time,  worth  twenty  dollars  per  day. 
On  or  about  the  9th  of  May,  1851, 1  ascertained  that  I  could 
effect  such  loan  with  one  H.  L.  Holbrook  of  Boston,  and  there- 
upon I  telegraphed  to  said  Peck  at  Burlington  [inquiring  if  I 
should  effect  it  and  complete  the  negotiation].  I  received  the 
reply  to  said  inquiry  in  the  affirmative,  and  hereto  attached,  marked 
A.  I  thereupon  proceeded  to  close  said  negotiation  with  said 
Holbrook,  and  did  so  on  the  24th  of  May,  1851 ;  said  Holbrook 
accepting  said  proposition  for  a  loan,  according  to  the  terms  above 
stated,  at  the  rate  of  seven  per  cent  per  annum,  only  in  considera- 
tion of  my  furnishing  the  sum  of  about  six  thousand  dollars  as 
part  of  said  loan,  it  being  the  amount  of  a  debt  due  to  him  from 
my  brother,  which  I  agreed  to  do.  The  acceptance  of  Mr.  Hol- 
brook is  hereto  attached,  marked  B.  Mr.  Holbrook  was  reputed 
to  be,  and  I  believe  was,  a  man  of  lai^  resources  and  abundantly 
able  to  carry  out  the  proposition  on  his  part.  A  few  days  after- 
wards Mr.  Peck  sent  to  me  notice  to  discontinue  the  negotiation. 
At  the  time  I  was  notified  to  desist,  I  had  completed  the  negotia* 
tion  on  ray  part,  so  that  nothing  remained  to  be  done  but  for  the 
company  to  furnish  the  notes  and  security,  and  receive  the  cash. 
I  then  saw  Mr.  Peck,  and  we  went  to  Boston  together,  saw  Mr» 
Quincy,  the  treasurer,  and  offered  to  him  to  complete  said  loan  as 
before  stated,  which  I  was  then  able,  willing,  ready  and  offered  to 
do.  Mr.  Quincy  refused  to  take  the  loan ;  I  don't  remember  that 
he  assigned  any  reason  why  he  did  not  The  commission  proposed 
and  promised  by  Mr.  Peck,  on  the  part  of  the  company  as  above 
mentioned,  was  a  fair  rate  of  compensation  at  that  time,  and  I  was 
only  able  to  negotiate  the  loan  at  seven  per  cent  by  reason  of  my 
agreeing  to  take  up  the  dishonored  paper  of  my  brother  held  by 
Holbrook  as  aforesaid. 

Tdegrapkie  dUpaichj  marked  A. 

<<  May  9tb,  1851. 
^  Mr.  Harrison  Durkee,  Saratoga : 

""Tes;  effect  it  with  Holbrook.  JoHsr  H.  Peck.'' 


V 
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Letter  of  Holbrook,  marked  B. 

"Boston,  May  24,  1851. 
•«  H.  Durkee,  Esq.,  —  Dear  Sir : 

"  I  shall  accept  your  offer  for  the  one  hundred  thousand  dollars 
at  seven  per  cent,  per  annum,  and  will  arrange  the  same  any  day 
you  may  call  on  me. 
"  Please  let  me  hear  from  you  that  I  may  provide  the  needful. 
"Truly  yours,        H.  M.  Holbrook." 

Depofitian  of  H.  M,  Holbrook,  (taken  by  the  defendants). 

*  *  ♦  ♦  Mr. .  Durkee  made  a  proposition  to  me  to 
discount  one  hundred  thousand  dollars  of  the  paper  of  the  Ver- 
mont Central  Railroad  Company,  endorsed  by  Josiah  Quincy,  Jr., 
together  with  the  second  mortgage  bonds  of  the  company  as  col- 
lateral security,  at  a  per  cent-  that  should  be  satisfactory  to  me. 
I  mean  that  the  collateral  was  to  be  taken  at  a  discount  or  per 
centage  that  should  be  satisfactory  to  me.  The  notes  were  to  be 
discounted  at  the  rate  of  seven  per  cent,  per  annum.  Payment  of 
the  proceeds  was  to  be  made  in  certain  demands  against  Charles 
Durkee,  one  demand  due  to  Holbrook,  Carter  &  Co.  of  about 
sixty-five  hundred  dollars ;  another  due  to  Dutton,  Richardson  & 
Co.  of  about  half  that  amount^  and  the  balance  in  cash.  I  wtis 
one  of  the  firm  of  Holbrook,  Carter  &  Co.,  and  was  largely  inter- 
ested in  the  above  debt.  The  arrangement  was  not  concluded  at 
that  time. 

Subsequently  to  this  I  called  upon  Mr.  Josiah  Quincy,  Jr.,  at 
that  time  treasurer  of  the  company,  and  communicated  to  him  that 
I  had  arranged  or  was  making  an  arrangement  for  the  negotiation 
of  one  hundred  thousand  dollars,  on  a  large  amount  of  the  notes 
of  the  Vermont  Central  Railroad  Company  endorsed  by  him,  or 
his  notes  with  the  bonds  of  the  company  as  collateral  security* 
The  object  in  speaking  to  Mr.  Quincy  was  to  ascertain  to  a  cer- 
tainty that  there  was  no  mistake  about  the  notes.  I  asked  Mr. 
Quincy,  **  If  I  make  the  negotiation  and  get  the  notes,  is  there 
any  mistake  about  them?"  He  replied,  I  think,  "I  don't  think 
you  can  get  them,  there  are  no  such  notes  out" 

Question.    State  whether  you  wrote  to  said  Durkee  any  letter 
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on  or  about  the  24th  of  May,  1851?  Answer.  I  did.  After 
writing  that  letter  I  had  an  interview  with  Mr.  Darkee  in  mj 
counting-room  where  he  informed  me  that  the  trade  or  negotia^ 
tion  either  had  fallen  through,  or  would  fall  through,  and  would 
not  be  consummated.  This  was  a  few  days  after  the  writing  of 
that  letter. 

Ques.  State  whether  Mr.  Durkee  had,*^own  to  the  interview 
referred  to  in  your  last  answer,  agreed  with  you  to  furnish  the 
notes  and  securities  referred  to  ?  Ans.  Such  an  agreement  might 
havo  been  implied,  but  I  amnoc  remember  that  he  ever  absiolutely 
agreed  to  furnish  the  paper,  although  he  had  assented  to  the  pro* 
positions  I  had  made  for  negotiating  it. 

Que$,  Did  or  did  not  Mr.  Durkee  ever  say  to  yon  that  he 
would  furnish  the  notes  and  securities  referred  to?  Ans.  I 
can't  recollect  that  he  ever  did. 

Que$.  When  Mr.  Durkee  last  called  upon  you  as  you  stated 
above,  what  was  your  purpose  as  to  perfecting  the  arrangements 
which  had  been  contemplated  between  you  and  Durkee?  Am, 
My  purpose  or  object  was,  in  the  first  place,  that  the  notes  or 
security  should  be  perfectly  satisfactory  to  me.  It  is  probable  that 
I  should  have  been  so  particular  about  the  securities  that  he 
would  not  have  complied  with  my  requisitions,  for  the  more  I 
reflected  upon  the  proposed  negotiation,  the  less  desirous  I  was  of 
consummating  it,  and  I  was  not  sorry  that  it  fell  through,  or  had 
fallen  through.  I  do  not  think  I  expressed  any  desire  to  consum- 
mate It. 

Orass-examinatian.  My  available  means  and  credit  were  at 
that  time  sufficient  to  raise  the  money  to  make  the  loan.  I  cannot 
rememb-^r  that  Mr.  Durkee  gave  me  any  reason  why  the  trade  or 
negotiation  had  fallen  through,  or  if  he  did  I  cannot  remember 
them.  During  the  time  of  this  negotiation  Mr.  Quincy  owed 
me  either  twenty-eight  thousand,  thirty-eight  thousand,  or  BSij 
thousand  dollars. 

Depoiition  of  Jonah  Quin^j  Jr, 
March  6th,  1851,  April  2d,  1851,  May  22d,  1851,  and  May 
29th,  1851, 1  wrote  the  several  letters  to  John  H.  Peck  of  Bur- 
lington, Vermont,  copies  of  which  are  annexed,  marked  A,  B,  C 
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and  D,  respectively,  and  sent  them  to  him  by  due  course  of  mail. 

I  have  no  recollection  of  giving  Mr.  Peck,  after  the  6th  of 
March,  1851,  any  order  for  borrowing  money  for  the  Vermont 
Central  Railroad,  except  what  is  contained  in  my  letter  of  that 
date. 

By  reference  to  my  letter  of  April  2d,  I  am  convinced  that  I 
received  a  letter  from  Mr.  Peck,  dated  Mftrch  31st,  1851,  which 
letter  was  placed  on  file  and  passed  over  to  my  successor.  It  has 
not  been  since  in  my  possession.  All  that  I  can  recollect  about  the 
transaction  is  from  my  letters. 

The  proposition,  referred  to  in  my  letter  of  April  2d  as  being 
made  by  Mr.  Peck  in  his  letter  of  March  31st,  was  in  reference 
to  a  loan  of  one  hundred  thousand  dollars,  I  think.  I  cannot  tell 
what  my  telegraphic  reply  was.  I  have  no  recollection  of  having 
renewed  verbally  to  Mr.  Peck  the  offer  contained  in  my  letter  of 
March  6th,  1851,  and  I  presume  from  my  letters  that  I  did  not 
I  do  not  recollect  who  the  gentleman  was,  whb  is  referred  to  in  my 
letter  of  May  22d,  1851.  I  do  not  recollect  that  Mr.  Holbrook 
was  the  person  referred  to.  I  do  not  know  why  the  negotiation 
was  not  carried  out,  except  as  stated  in  the  letters. 

Letter  Ay  referred  to. 
This  letter  is  the  same  which  was  attached  to  the  first  deposition 
of  John  H.  Peck,  see  ante  p.  131. 

Letter  By  referred  to, 

"  Boston,  April  2,  1851. 
"John  H.  Peck,  Esq.,  Burlington,  Vt.,  —  My  dear  sir: 

"I  answered  yours  of  the  3l8t  ultimo  by  telegraph  this  morning. 
"  As  I  can  get  money  at  nine  and  one-half  for  six  months,  about 
as  fast  as  I  want  it,  I  decline  the  proposition. 

*  The  money  market  is  growing  easier  and  I  am  not  inclined  to 
submit  to  very  extravagant  rates,  except  occasionally  on  demand. 

"The  receipts  for  February  gave  great  satisfaction,  and  we  hope 
to  realize  the  truth  of  your  anticipations  as  to  the  success  of  the 
road. 
"  Asking  to  be  remembered  to  your  lady,  I  am,  very  truly  yours, 
"JosiAH  QumcT,  Jr.,  Treas.,  fee" 
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Letter  C,  referred  to. 

"  Boston,  May  22,  1851. 
**John  H.  Peck,  Esq.,  Burlington,  —  My  dear  sir: 

"I  was  very  much  surprised  at  the  inquiries  that  were  made  of 
me  as  to  one  hundred  thousand  dollars  of  my  paper  by  a  gentle- 
man who  said  it  was  offered  him  by  a  person  in  Troy.  I  write  to 
state  that  I  consider  that  negotiation  at  an  end,  as  nothing  has 
been  said  about  it  for  weeks.  It  was  based  upon  the  under- 
standing that  it  should  be  done  at  once  and  privately,  and  not 
that  the  person  should  hawk  the  paper  about  and  sell  it  before  it 
was  given. 

*^  I  consider  it  to  have  been  a  most  unfortunate  transaction  for 
the  credit  of  the  company,  and  hope  you  will  at  once  notify  your 
correspondent  that  the  negotiation  is  at  an  end. 
"  I  am,  in  haste,  very  truly, 

"JosiAH  QuiNCT,  Jr.,  Treas." 

Letter  D,  referred  to. 

"  Boston,  May  29,  1851. 
**John  H.  Peck,  Esq.,  Burlington,  Vt.,  —  My  dear  sir: 

*^  I  consider  the  propositions  discussed  in  April  have  long  since 
been  withdrawn,  and  I  must  again  request  that  no  propositions 
sfaould  be  for  a  moment  entertained  on  such  a  basis,  as  the  offer 
of  high  rates  of  interest  have  an  injurious  effect  on  our  nego- 
tiations. 

^  I  am  offered  large  amounts  at  eight  per  cent,  for  six  months, 
and  refuse  it,  as  I  am  satisfied  it  can  be  soon  obtained  at  a  lower 
figure. 
**  With  thanks  for  your  endeavors,  I  am,  very  truly  yours, 

"JosiAH  QuiNCY,  Jr.,  Treas." 

LeUer  of  John  K  Pecky  (offered  by  the  defendant). 

•*  Burlington,  31st  March,  1851. 
**  Hon.  Josiah  Quincy,  Jr.,  Boston, —  Dear  sir  : 

"  Shall  I  take  fifty  thousand  dollars  on  six  months,  your  note 
with  Central  bonds  at  sixty-five  as  collateral ;  interest  seven  per 
cent.,  brokerage  one-fourth  per  cent,  commission  for  endorsing 
three  per  cent,  making  a  fraction  over  one  per  cent,  per  month  ? 
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The  party  in  New  York  who  negotiates  it  charges  one-half  per 
cent  per  month  for  the  six  months,  making  the  above  three  per 
cent. 

"  Telegraph  me,  on  the  receipt  of  this,  your  wishes. 

"Truly  yours,  John  H.  Peck.** 

Deposition  of  John  H,  Peck,  (taken  by  the  defendants,  read  by  the 

plaintiff). 

I  received  from  Josiah  Quincy,  Jr.,  of  Boston,  by  mail,  in  due 
course  after  the  date  thereof,  four  letters,  of  which  I  think  the 
copies  hereto  annexed,  marked  A,  B,  C,  D,  are  correct  copies. 

I  wrote  a  letter  to  Mr.  Quincy,  to  which  the  copy  annexed 
marked  B,  dated  April  2d,  1851,  or  rather  the  original  thereof, 
was  a  reply.  That  letter  was  dated  on  or  about  the  31st  of 
March,  1851. 

Ques.  (by  the  plaintiff.)  Does  the  letter  of  Quincy  of  2d 
April,  1851,  or  yours  to  which  that  is  a  reply,  refer  to  the  loan 
to  be  furnished  by  Durkee  ? 

Ans.  No.  They  refer  to  fifty  thousatid  dollars  to  be  raised 
through  Jonathan  Sturgis,  Esq.,  of  New  York. 

Letter  A  referred  to,  is  the  one  attached  to  his  deposition  first 
read,  ante  p.  131.  Letters  B,  C  and  D  referred  to,  are  those 
similarly  marked  and  attached  to  the  deposition  of  Josiah  Quincy, 
Jr.,  ante  p.  136,  137. 

Second  deposition  of  B.  M,  Bolbrook,  (taken  by  the  plaintiff  in 
answer  to  interrogatories). 

Ques.  Did  you  have  any  negotiation  with  Harrison  Durkee  of 
New  York  in  May,  1851,  for  the  loan  of  one  hundred  thousand 
dollars  to  the  Vermont  Central  Railroad  Company  for  whom  he 
professed  to  act  ?  If  so,  state  the  particulars  as  nearly  as  may  be, 
and  all  that  occurred  relating  thereto. 

Ans»  I  think  it  was  in  the  month  of  May,  A.  D.  1851,  that  I 
did  have  some  negotiation  with  a  Mr.  H.  Durkee,  whom  I  pre- 
sume to  be  Harrison  Durkee,  in  the  city  of  New  York,  regarding 
the  loan  of  one  hundred  thousand  dollars.  The  substance  of  the 
conversation,  my  impression  is,  was  to  the  effect  that  I  would 
discount  notes  of  the  Vermont  Central  Railroad  Company  to  the 
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amount  of  one  hundred  thousand  dollars,  paj:able,  or  divided  into 
notes  payable  in  five,  six,  seven,  eight,  nine,  ten,  eleven  and  twelve 
months,  at  the  rate  of  seven  per  cent  per  annum,  said  notes  to  be 
endorsed  by  Josiah  Quincy,  Jr.,  and  secured  by  the  Vermont  Central 
Railroad  bonds,  in  an  amount  that  should  be  satisfactory  to  me;  one 
of  the  notes  might  have  been  payable  in  thirteen  months,  but  of 
that  I  am  not  sure.  I  was  to  pay  this,  that  is,  for  the  proceeds  I 
was  to  pay  in  over-due  debts  against  Charles  Durkee  to  the  amount 
of  some  nine  or  ten  thousand  dollars,  and  the  balance  in  cash. 

Several  letters  passed  between  Mr.  Durkee  and  myself  in  refer- 
ence to  this,  one  of  which  was  dated  May  24,  1851.  Subse- 
quently to  that  I  saw  Mr.  Durkee  in  Boston  and  had  further 
conversation  with  him  in  reference  to  the  subject. 

Ques.  PL'iase  state  why  the  negotiation  contemplated  in  said 
letter  was  not  completed  ?  Ans.  I  don't  know  that  I  am  able  to 
say  definitely.  It  may  have  been  from  remissness  on  Mr.  Dur- 
kee's  part,  or  on  my  part,  or  that  the  securities  were  not  fully 
satisfactory  to  me.  My  recollection  is  not  distinct  upon  that  point. 
After  my  first  conversation  with  Mr.  Durkee  I  had  some  conver- 
sation with  Mr.  Quincy  regarding  the  notes,  by  way  of  inquiry.  I 
wished  to  know  if  there  was  any  mistake  in  the  notes.  His  reply 
was  to  the  effect  that  if  I  could  get  them,  or  if  they  were  out,  he 
presumed  there  was  no  mistake  as  to  their  genuinefiess^  and  as  to 
their  being  issued  by  authority. 

Qttes,  Was  the  supposed  remissness  on  the  part  of  Mr.  Durkee 
in  not  furnishing  the  notes,  or  the  collaterals  ?  Ans.  I  cannot  say. 
I  think  that  previously  to  my  note  of  the  24th,  Mr.  Quincy  either 
wrote  me  or  told  me  that  there  were  not  any  such  notes  out ;  that 
he  did  not  know  of  any  such  notes  out  that  I  could  get.  I  think 
he  wrote  me  ''  that  upon  reflection  he  did  not  know  that  there  were 
any  s^ch  notes  out  as  I  had  spoken  to  him  about." 

Que$,  Would  the  letter  of  May  24th,  accepting  the  proposition, 
,  have  been  written  if  that  notice  from  Mr.  Quincy  had  come  previ- 
ously ?  Ans.  It  may  have  been  with  the  impression  that  Mr. 
Durkee  had  other  notes,  or  notes  already  created. 

Qites,,  Was  Mr.  Durkee  able  to  furnish  you  with  any  such 
notes  or  security  when  the  negotiations  were  broken  ofi*?  Ans.  1 
cannot  say. 
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Qtiei,  Do  you  know  the  customarj  brokerage  for  negotiating 
such  loans  ?  Ans,  I  think  that  the  charge  here  is  one-quarter  per 
cent. 

dross-examination.  At  some  time  I  stated  to  Mr.  Quincj  the 
rate  at  which  I  was  to  discount  the  paper,  and  I  think  it  was  at 
my  first  conversation  with  him.  Mr.  Durkee  never  tendered  to 
me  the  notes.  I  would  state  that  I  think  it  was  before  the  24th 
May,  and  previous  to  Mr.  Durkee  coming  to  Boston  that  I  told 
Mr.  Quincy. 


-,  for  the  plaintifT. 


Roberts  Sf  Chittenden^  for  the  defendants* 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  Ch.  J.  I.  In  regard  to  the  proof  ofl^ered  to  establish 
telegraphic  communications,  it  seems  to  us  that  where  such  com- 
munications are  relied  upon  to  establish  contracts,  where  their 
force  and  effect  will  depend  upon  the  terms  used,  they  must  be 
proved  in  the  same  manner  other  writings,  as  letters  and  contracts, 
are.  For  a  telegraphic  communication  is  ordinarily  in  writing,  in 
the  vernacular,  at  both  ends  of  the  line,  and  must  of  necessity  be 
00  at  the  last  end,  unless  the  person  to  whom  it  is  addressed  is  in 
the  office  at  the  time,  which  is  sometimes  the  fact.  In  such  case, 
if  the  communication  were  never  reduced  to  writing,  it  could  only 
be  proved,  like  other  matters  resting  in  parol,  by  the  recollection 
of  witnesses  in  whose  hearing  it  was  repeated. 

In  regard  to  the  particular  end  of  the  line  where  inquiry  is  first 
to  be  made  for  the  original,  it  depends  upon  which  party  is 
responsible  for  the  transmission  across  the  line,  or  in  other  words^ 
whose  agent  the  telegraph  is.  The  first  communicatioi^  in  a 
transaction,  if  it  is  all  negotiated  across  the  wires,  will  only  be 
effective  in  the  form  in  which  it  reaches  its  destination.  In  snchf 
case  inquiry  should  first  be  made  for  the  very  dispatch  delivered./ 
In  default  of  that,  its  contents  may  be  shown  by  the  next  best 
proof.  If  the  course  of  business  is,  as  in  the  cities,  to  preserve 
copies  of  all  messages  received  in  books  kept  for  that  purpose,  a 
copy    might    readily  be    obtained   which  would    ordinarily  be 


^ 
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regarded  as  better  proof  than  the  mere  recollection  of  a  witness. 
And  according  to  the  early  English  and  the  American  practice,\ 
the  party  is  bound  to  produce  a  copy  of  the  original,  (that  beingj 
lost,)  when  in  his  power,  and  known  a  sufficient  time  before  the 
trial  to  enable  him  to  do  so  ;  1  ^''''fgl^l^^f  ^-^-r  f!^^-  ?^t  &°d  note. 

And  perhaps  if  no  copy  of  such  message  is  preserved,  but  the 
original  message  ordered  to  be  sent  is  preserved,  that  should  be 
produced,  although  this  were  not  strictly  the  original  in  the  case, 
the  letter  delivered,  which  was  the  original,  being  lost. 

But  where  the  party  to  whom  the  communication  is  made  is  to 
take  the  risk  of  transmission,  the  message  delivered  to  the  operator 
is  the  original,  and  that  is  to  be  produced,  or  the  nearest  approach 
to  it  by  TOy  of  copy  or  otherwise.  J 

n.  Iifregard  to  the  merits  of  the  claim,  more  than  one  question 
is  raised. 

1.  It  is  said  there  is  a  fatal  variance  between  the  declaration 
and  the  proof.     But  it  seems  to  us  the  amended   count  must  be 

^  regarded  as  sufficient.  The  only  objection  raised  against  its  suffi- 
dency  is  in  describing  the  commission  as  being  payable  upon 
such  amount  of  money  as  the  plaintiff  should  negotiate  the  loan 
for,  when  the  contract  proved  is  for  the  negotiation  of  a  loan  for 
the  full  sum  of  one  hundred  thousand  dollars.  But  even  in  that 
view  the  commission,  as  it  seems  to  us,  is  well  enough  described, 
as  upon  the  amount  negotiated,  or  to  be  negotiated,  or  which 
should  be  negotiated.  In  either  form  of  expression  it  is  but 
another  mode  of  expression  for  one  hundred  thousand  dollars. 

2.  It  is  said  the  pi'oof  did  not  tend  to  show  a  loan  of  the  full 
sum,  as  Durkee's  debt  was  to  be  accepted  for  a  portion.  But  as 
this  was  to  be  cashed  at  the  time  of  the  negotiation  by  the 
plaintiff,  it  was  substantially,  so  far  as  the  defendants  are  concerned, 
a  cash  transaction.  And  as  the  defendants  declined  absolutely  to 
go  forward  with  the  contract,  and  there  is  no  pretence  that  the 
plaintiff  expected  the  defendants  to  take  any  thing  but  money,  it 
seems  to  us  the  plaintiff  should  not  be  deprived  of  reasonable 
compensation  for  his  trouble  on  this  ground. 

S.  But  it  is  said  it  was  not  a  loan  in  the  sense  of  the  authority 
given  to  Peck  by  Quincy.     But  it  seems  to  us  it  was  substantially 
a  transaction  as  Quincy  probably  contemplated  in  Lis  letter 
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to  Peck  of  the  6th  March,  1851.  As  he  made  no  limit  in  regard 
to  the  discount,  it  is  fair  perhaps  to  conclude  that  he  expected 
some  discount  And  as  he  lefl  this  altogether  to  Peck,  the  con- 
tract in  that  respect  will  hind  the  defendants. 

And  as  Quincj  offered  to  secure  the  loan  by  his  own  note,  with 
the  bonds  of  the  defendants  or  the  stock  of  the  Vermont  and 
Canada  Railroad  as  collaterals,  or  the  notes  of  the  company,  with 
his  own  endorsement,  it  seems  to  us  he  must  have  expected  very 
much  such  a  loan  as  the  plaintiff  negotiated  with  Holbrook,  calling 
it  all  money.  Quincy's  chief  objection  to  it,  judging  from  the 
correspondence,  seems  to  have  been  the  noise  and  stir  made. 

4.  It  is  said  the  fact  that  the  discount  was  to  come  out  of  it,  and 
that  the  full  sum  in  money  was  not  to  be  paid  to  the  defendants 
will  destroy  the  identity  of  the  contract.  But  this,  we  think,  will 
depend  upon  the  course  of  doing  business.  And  that  whether  the 
discount  and  commission  should  be  deducted,  or  not,  if  done 
according  to  the  usual  course  of  negotiating  similar  transactions 
at  the  time  and  in  the  place  where  this  was  done,  it  will  answer  ^ 
the  contract 

5.  It  was  said  that  taking  all  the  testimony  together  it  would 
rather  seem  that  Holbrook  was  not  ready  to  make  any  loan.  But 
there  was  a  conflict  of  testimony  on  this  point,  and  the  plaintiff 
might  properly  insist  upon  going  to  the  jury  in  regard  to  it 

6.  It  seems  that  in  certain  kinds  of  brokerage  in  England,  by 
commercial  usage,  the  broker  is  not  entitled  to  his  commission  if 
those  who  employ  him  decline  to  close  the  transaction  after  the 
broker  has  been  at  expense  to  prepare  for  the  negotiation,  and 
that  in  such  cases  the  broker  is  entitled  to  no  compensation.  We 
suppose  of  course  that  a  broker  is  not  entitled  to  his  full  commis- 
sions, probably,  unless  he  completes  the  negotiation.  And  in  some 
business,  in  some  countries,  there  may  be  a  custom  or  usage  that 
unless  they  earn  their  commission  by  completing  the  negotiation 
they  are  not  to  be  paid  anything.  This  is  only  giving  those  who 
deal  with  brokers  the  right  to  recede  from  the  negotiation  until  the 
last  moment  If  such  a  right  is  reserved,  either  expressly  or  by 
the  known  usage  of  a  particular  businesis,  which  is  in  effect  the 
same  thing,  it  is  all  well.  There  is  no  injustice  in  such  a  rule  as 
applicable  to  oontracta.    But  we  are  not  aware  of  any  such  usage 
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in  regard  to  brokerage  in  this  country.  If  any  such  exists,  the 
party  might  prove  it  probably  before  the  jury,  and  thus  obtain  the 
benefit  of  it.  The  court  could  not  declare  it  as  a  rule  of  law 
unless  it  became  notorious  and  universal. 

7.  It  does  not  appear  to  us  very  obvious  that  the  security  which 
Feck  agreed  to  give  the  plaintiff  differs  substantially  from  that 
named  in  Quincy's  letter  to  him.  In  the  one  it  is  said  to  be  at 
**  a  fair  rate,**  and  in  the  other,  to  the  plaintiff's  satisfaction,  which, 
if  the  plaintiff  is  to  be  regarded  as  a  fai(  man,  must  import  much 
the  same  thing. 

8.  It  is  said  that  it  does  not  appear  from  any  of  the  evidence, 
giving  it  the  most  favorable  construction  for  the  plaintiff,  that  he 
was  ever  fully  ready,  or  that  any  one  with  whom  he  had  nego- 
tiated was  fully  ready  to  have  transacted  a  loan  of  one  hundre(^ 
thousand  dollars  with  the  defendants  upon  the  terms  specified. 
But  if  the  plaintiff  proceeded  with  reasonable  dispatch  in  the 
matter  and  the  negotiation  was  revoked  by  the  defendants,  and 
they  peremptorily  refused  to  go  forward  and  complete  the  con- 
tract, it  would  certainly  not  be  necessary  for  the  plaintiff  to  show 
fuU  readiness  on  his  part,  unless  that  were  important  to  the  identity 
of  his  claim  as  described  in  the  declaration.  And  we  do  not 
well  perceive  how  it  could  be  made  so,  as  if  the  plaintiff  averred 
full  readiness  on  his  part,  and  that  the  defendant  refused  to  com- 
plete the  contract,  and  proved  part  readiness  and  that  his  authority 
was  countermanded,  it  would  not  show  a  case  of  variance,  but  only 
of  an  averment  beyond  the  proof,  but  in  the  same  direction.  One 
may  always,  in  such  case,  recover  to  the  extent  of  the  proof.  If 
the  party  do  all  in  his  power  to  be  ready  until  his  authority  is 
revoked,  he  may  well  say  he  was  ready,  and  the  other  party 
refused  to  accept  performance. 

Judgment  reversed  and  case  remanded. 
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Richmond  Pkeston  v.  James  Hutchinson. 
Confederates  in  gaming  jointly  and  severally/  liaUe  to  the  loser. 

Where  two  or  more  game  with  another  under  a  secret  agreement  that  they  will 
divide  among  themselves  whatever  sums  either  of  them  win  from  him,  they  will 
be  liable  Jointly  and  severally  as  tort  feazor*  for  whatever  may  have  been  won  by, 
or  paid  to  either  of  them. 

In  an  action  by  the  loser  against  either  of  the  winners  under  such  an  agreement, 
he  may  recover  not  only  that  which  was  won  by  and  paid  to  such  winner,  but 
also  that  which  was  won  by  or  paid  to  such  winner's  confederates;  and  a  Judg- 
ment recovered  against  one  of  said  confederates  for  the  money  so  won  is  no 
merger  of  the  losers  cause  of  action,  nor,  while  unsatisfied,  a  bar  to  bis  recovering 
it  against  any  of  the  others. 

Assumpsit.  The  declaration  contained  only  the  common  monej 
counts  to  which  the  defendant  plead  the  general  issue.  Trial  bj 
fury,  November  Term,  1856, —  Peck,  J.,  presiding. 

The  plaintiff's  testimony  tended  to  show  that  in  December,  1855, 
the  plaintiff  and  defendant,  together  with  one  Eager  and  one  Ferris, 
played  with  cards  and  for  money  a  game  of  hazard  called  "brag;'* 
and  that  the  plaintiff,  at  different  times  during  said  game,  lost 
various  sums  of  money,  amounting  in  all  to  about  two  hundred  and 
seventy-two  dollars ;  that  the  defendant,  from  time  to  time  upon 
that  occasion,  won  and  received  of  the  plaintiff  various  sums  of 
money,  amounting  in  all  to  about  the  sum  of  one  hundred  and 
twenty-five  dollars,  and  that  the  balance  of  the  money  was  won 
by  and  paid  to  the  said  Eager  and  Ferris. 

The  plaintiff's  testimony  also  tended  to  show  a  secret  combination 
or  copartnership,  unknown  to  him  at  the  time,  between  the  defen- 
dant and  Eager  and  Ferris,  by  which  they  were  to,  and  did  divide 
between  them  the  money  so  lost  by  the  plaintiff. 

The  defendant's  testimony  tended  to  show  that  the  defendant 
did  not  win  or  receive  of  the  plaintiff  any  more  than  the  plaintiff 
subsequently,  and  upon  the  same  occasion,  won  back  and  received 
from  the  defendant ;  that  the  defendant  had,  at  the  conclusion  of 
the  game,  only  eight  dollars  more  than  he  had  at  the  commence- 
ment ;  and  that  he  had  no  connection  or  copartnership  with  the 
the  said  Eager  and  Ferris,  or  either  of  them,  and  that  he  had 
never  accounted  for  or  paid  to  them,  or  either  of  them,  or  they  or 
either  of  them  to  him,  any  portion  of  the  money  so  lost  by  the 
plaintiff. 
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The  defendant  also  introduced  the  files  and  the  record  of  a 
JQ^^ent,  from  which  it  appeared  that  on  the  same  day  that  this 
salt  was  commenced,  the  plaintiff  also  commenced  a  suit  against 
Ferris,  demanding  in  damages  the  sum  of  two  hundred  and 
seventj-five  dollars,  which  suit  was  made  returnable  to  the  March 
Term,  1856,  of  the  Chittenden  county  court,  at  which  Term 
the  plaintiff  recovered  judgment  against  Ferris,  by  default,  for 
one  hundred  and  ninety-five  dollars  damages,  which,  it  appeared, 
was  for  the  same  money,  in  part,  for  which  this  action  was 
brought ;  and  it  also  appeared  that  no  part  of  this  judgment  had 
been  paid. 

It  appeared  from  the  testimony  on  both  sides  that  in  the  game 
of  ^  brag,"  if  played  honestly,  each  one  should  play  for  himself 
alone  against  all  the  others,  and  without  any  participation  in  either 
the  losses  or  gains  of  either  of  the  others. 

The  court  charged  the  jury  that  if  Ferris,-  Eager  and  the  defen- 
dant were  playing  in  concert  with  each  other  for  their  mutual 
benefit,  with  an  understanding  that  they  should  divide  between 
them  the  gains,  they  would  be  jointly  liable  to  the  plaintiff  for  all 
that  either  of  them  won  and  received  of  him  under  such  agree- 
ment, deducting  what  the  plaintiff  won  of  them ;  and  that,  as  the 
defendant  had  not  plead  the  non-joinder  of  Eager  and  Ferris  in 
abatement,  the  plaintiff  was  entitled  to  recover  against  the  defen- 
dant the  whole  amount  which  was  won  by  Eager,  Ferris  and  the 
defendant,  deducting  what  the  plaintiff  won  of  them,  provided  the 
jury  should  find  that  there  was  such  a  concert  and  understanding 
between  them ;  but  that  unless  they  found  that  the  money  was  won 
from  the  plaintiff  under  such  an  agreement,  he  could  recover  only 
what  the  defendant  himself  personally  won. 

The  court  also  charged  that  the  recovery  against  Ferris  consti- 
tuted, in  law,  no  bar  to  a  recovery  by  the  plaintiff  against  Uie 
defendant  for  the  full  amount  of  the  money  lost 

To  this  charge  the  defandant  excepted,  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  the  whole  amount  of  his  losses. 

E,  R.  Hard  and  J.  French^  for  the  defendant 
I.  The  court  erred  in  charging  the  jury  that  if  they  found  a 
partnership  in  the  game  between  the  defendant,  Eager  and  Ferris, 
11 


146  CHITTENDEN  COUNTY. 

Freiton  v.  HuthiiuoD. 

the  defendant  would  be  liable  to  the  plaintiff  for  the  whole  amount 
won  hj  Eager/ Ferris  and  defendant,  deducting  what  the  plaintiff 
won  of  them. 

The  statute  on  which  this  action  is  founded  gives  a  right  of  action 
only  against  the  person  who  actually  wins  and  receives  the  money 
from  the  person  looeing  it. 

IL  The  court  erred  in  chaining  that  the  judgment  against  Ferris 
constituted  no  bar  to  a  recovery  agamst  the  defendant  for  the  full 
amount  of  the  money  lost 

If  the  court  was  correct  in  charging  that  the  defendant  was 
liable  to  the  plaintiff  for  the  whole  amount  won  by  Ferris,  Eager 
and  the  defendant,  (and  if  not,  the  judgment  must  be  reversed 
under  our  first  point,)  it  must  be  upon  the  ground  that  a  partner- 
ship existed  between  them.  In  law,  the  contract  of  partnership,  so 
far  as  the  remedy  of  third  persons  against  the  partners  is  con- 
cerned, is  joint,  and  not  joint  and  several.  And  a  judgment, 
though  unsatisfied,  against  one  of  two  or  more  joint  debton,  is  a 
bar  to  a  recovery  against  the  others  upon  the  very  obvious  ground 
that  whatever  merges  the  debt  as  to  one  joint  debtor,  merges  it  as 
to  all ;  1  Chitty's  PL  47 ;  Eoberteon  v.  Sweete,  18  Johns.  459 ; 
(XeuU  V.  Litde,  9  N.  H.  259  ;  Smith  v.  Mxck,  9  Serg.  &  B.  142 ; 
Pennif  v.  Martin^  4  Johns.  Ch.  566 ;  Oonsequa  v.  WiUingj  1  Pet. 
C.  C.  301 ;  Downy  v.  Farmer^  ^  Mechanic^  Bank,  13  Serg.  &  B. 
288;  Ward  v.  Johnson,  13  Mass.  148;  Thompson  v.  MnmeU,  15 
HI.  (cited  in  9  U.  S.  Ann,  Dig.  345;  Coll.  on  Part,  sees.  756, 757, 
and  note  3) ;  King  v.  Jloane,  13  M.  &  M.  404 ;  Peters  v.  San^ord^ 
1  Denio  224;  Pierce  v.  Kearney,  5  Hill  86. 

Peck  4*  Harvey  and  B*  E.  B.  Kennedy,  for  the  plaintiff. 

L  The  defendant  is  severally  liable  for  the  amount  won  of  the 
plaintiff. 

The  claim  is  in  the  nature  of  a  claim  for  tort,  both  because  the 
&ct  of  winning  was  illeg^,  and  because  of  the  fraud  practiced  in 
the  game. 

IL  The  judgment  against  Ferris  was  not  a  bar,  it  not  having 
been  paid. 

The  opinion  of  the  court  was  delivered  by 
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Redfield,  Ch.  J.  This  is  an  action  to  recover  money  lost  in 
gaming.  The  jury  have  found  that  the  defendant  and  two  others 
played  with  the  plaintiff  under  a  secret  agreement  to  divide  the 
money  won  of  him  between  them. 

One  important  question  in  the  case  is,  whether  this  defendant  is 
liable  for  the  money  won  by  the  confederates.  We  think  he  is. 
The  statute,  by  enabling  the  party  losing  to  recover  back  the  thing 
lost,  virtually  makes  the  act  of  winning  and  taking  the  money  or 
other  thing,  a  wrong,  a  tort,  so  to  speak,  for  which  an  action  lies ; 
and  we  think  different  persons,  who  act  in  concert  in  the  matter, 
are  to  be  treated  like  other  tort  feasors,  and  that  all  are  principals 
and  each  liable  for  the  acts  of  the  others,  and  that  they  may  be 
soed  jointly  or  severally  the  same  as  in  actions  of  tort.  We  should 
hesitate  to  say  that  there  is  any  duty  to  join  all  upon  the  peril  of 
losing  a  remedy  against  those  omitted.  This  plea  must  rest  upon 
the  illegal  contract  which  the  court  could  only  recognize  so  far  as 
it  operates  against  the  party.  It  is  more  in  strict  analogy  to  a 
mere  torL  It  does  not  seem  to  be  of  any  im|)ortance  that  all 
should  have  participated  in  the  game.  If  they  were  confed- 
erates and  laboring  to  a  common  end,  this  will  be  sufficient  to 
create  the  liability,  the  same  as  in  cases  of  conspiracy.  The 
anabgy  of  a  commercial  partnership  seems  to  be  a  very  imper- 
fect one  to  illustrate  the  transaction.  That  of  a  band  of  pirates 
or  robbers,  is  perhaps  more  in  point,  especially  if  we  conceive 
a  portion  of  the  band  to  enter  into  a  conspiracy  to  plunder 
one  of  their  fellows.  Although  that  would  be  a  violation  of  the 
rales  of  such  organizations,  the  law  will  not  aid  the  suffering 
victim.  But  if  a  similar  statute  to  the  present  existed  in  such  a 
case  for  the  relief  of  the  loser,  it  would  be  a  remarkable  defense 
to  say  that  each  was  only  liable  for  the  portion  of  the  booty 
obtained  by  himself. 

The  liability  is  not,  certainly,  upon  the  ground  of  any  agency 
conferred  by  one  party  upon  the  others,  but  upon  the  mere  ground 
of  the  conspiracy  to  participate  in  the  accomplishment  of  an 
unlawful  act,  and  then  divide  the  spoils.  The  division  of  spoils  is 
of  no  importance  except  as  evidence  of  the  confederacy  in  the 
unlawful  act,  which  makes  not  only  the  acts,  but  the  declarations 
of  each  in  regard  to  the  common  purpose,  binding  upon  all  the 
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others  the  same,  precisely,  as  if  dooe  by  himself;  so  that  the 
money,  although  handed  over  to  Ferris,  was  as  much  won  by  this 
defendant  and  paid  to  him,  as  to  Ferris. 

n.  In  this  view  of  the  case,  it  will  be  apparent  that  the  judg* 
ment  against  Ferris  is  no  merger  of  the  cause  of  action.  If  the 
liability  is  several,  a  recovery  against  one  is  no  bar  to  a  suit  against 
each  of  the  others ;  Col.  on  Part,  sec.  757  and  note.  If  the  lia- 
bility is  joint,  a  judgment  against  a  portion  of  those  jointly  liable  is 
a  merger,  unless  perhaps  in  some  excepted  cases ;  1  Greenl.  Ev., 
sec  533  and  note ;   CoL  on  Part,  sec.  757  and  note. 

But  in  the  present  case,  although  the  remedy  is  in  form  assump- 
sit, it  is  in  fact  a  recovery  for  a  tort,  and  we  see  no  very  obvious 
reason  why  the  same  rules  shall  not  apply  in  regard  to  the  recovery 
against  Ferris  as  in  actions  of  tort. 

It  seems  to  us  that  the  attempt  to  construe  the  judgment  against 
Ferris  as  a  merger,  can  only  rest  upon  the  contract  of  confederacy 
or  conspiracy  to  do  the  unlawful  act  And  this  contract,  while  it 
is  good  against  the  parties,  is  not,  as  we  have  said,  one  upon  which 
they  can  rely  by  way  of  defense.  The  liability  is  joint  and  several, 
not  because  of  any  agreement  among  the  parties  as  in  partnerships 
where  a  joint  contract  exists,  but  because  the  general  principles  of 
the  law  attach  such  a  liability  to  all  tortious  acts,  and  render  all 
accessories  principals. 

The  charge,  therefore,  was  one  of  which  the  defendant  cannot 
complain. 

Judgment  affirmed. 


William  W.  Powell  v,  Mabt  Aim  Powjbll. 
IXvarce.     Willful  detertian* 

A  willftil  deMrtlon  within  the  meuiing  of  the  stetute  whieh  ttakei  it,  when  oon- 
tinned  for  three  yews,  e  suffloient  cause  for  •  dlroroe,  must  ben deiertion  wlthoni 
any  good  reason,  or  without  inch  a  reason  as  the  party  upon  probable  proof 
biBlievts  to  be  raihoinit. 
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tf  a  niffleleiit  reason  is  asslfpied  as  to  th«  axistonee  of  which  the  party  has  a  btma 
Jide  helief,  it  will  be  incttoibent  upon  the  other  party  to  at  least  show  that  the 
reason  assigned  does  not  exist,  and  that  there  were  no  sufficient  grounds  for  such 
belief;  and  fuaet*  whether  e^en  this  showing  would  Justify  the  court  in  treating 
the  desertion  as  willfhl,  particnlarly  if  no  exertions  had  been  used  to  remove  the 
fidse  impression^ 

In  this  case  the  wife  merely  refhsed  to  live  with  her  husband  in  a  particular  locality 
"  near  his  relations,'^  which  he  persisted  in  doing.  Held,  that  in  the  absence  of 
proof  that  this  was  a  mere  simulated  excuse,  the  court  would  regard  it  as  made  in 
good  faith ;  and  if  her  refhsal  to  live  with  him  in  that  locality  was  because  she 
believed  she  could  not  live  happily  there,  it  should  not  be  regarded  as  willftd. 

Libel  for  a  divorce  on  account  of  the  alleged  willful  deser- 
tion of  the  libellee  for  three  y^ears.  The  facts  in  the  case  are 
snfficientlj  stated  in  the  opinion  of  the  court,  which  was  deliv- 
ered by 

Bedfield,  Ch.  J.  This  is  a  petition  for  divorce  bj  the  husband 
against  the  wife,  on  the  ground  of  desertion.  The  cause,  in  the 
words  of  the  statute  is  "  for  willful  desertion  for  three  years."  We 
suppose  the  desertion,  to  be  willful,  must  be  without  any  sufficient 
tause,  or  any  cause  which  the  party,  upon  probable  proof,  believes 
to  be  sufficient,  as  where  one  party  remains  absent  from  the  other 
upon  the  b^na  Jide  belief  of  misconduct  in  such  party  of  a  char* 
acter  to  justify  such  separation.  And  it  is  questionable,  perhaps, 
where  one  party  remains  absent  from  the  other  upon  the  bona  Jide 
belief  of  such  cause  existing,  whether  the  court  should  grant 
^voroe  from  the  bonds  of  matrimony,  which  is  the  only  species  of 
divorce  recognised  in  our  law,  even  upon  proof  that  such  cause 
did  not  in  fact  exist,  and  that  the  other  party  had  no  sufficient 
reason  to  believe  in  its  existence.  Especially  should  it  be  so 
regarded  where  the  party  petitioning  had  taken  no  efficient  steps  to 
remove  such  fiilse  impression,  or  had  conducted  with  haste  and 
want  of  condescension  in  regard  to  it 

And  in  cases  where  the  proceeding  in  the  trial  is  altogether 
exparte^  as  in  the  present  case,  we  do  not  feel  justified  in  making 
the  same  favorable  eonstruction  of  the  evidence  which  we  should 
be  inclined  to  do  where  the  matter  partook  more  of  the  adversary 
charaeter  in  its  trial.  In  such  cases  experience  will  show,  we 
think,  that  it  is  safe,  as  a  general  rule,  to  make  all  reasonable 
presumptions  against  the  evidence,  and  thus  to  conclude  that  where 
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it  is  consistent  with  all  the  proof  that  no  cause  of  divorce  should 
exist,  to  so  hold. 

In  the  present  case  the  parties  were  married  some  ten  or  eleven 
years  ago,  at  Milton,  where  they  lived  together  a  short  time,  and 
then  removed  to  the  state  of  New  York,  where  they  resided 
together  till  some  three  years  since,  when  the  husband  returned  to 
Milton.  His  wife  refused  to  go  with  him  ^  to  live  with  him  near 
hb  relatives."  He  urged  her  to  return  to  the  state  of  Vermont, 
and  when  he  led  told  her  any  time  when  she  concluded  to  come 
to  live  with  him  to  let  him  know,  and  he  would  send  her  money  to 
come  with.  But  she  has  persisted  in  her  refusal  to  live  with  him 
near  his  relations,  and  he  seems  to  have  persisted  she  should  do 
so.     This  seems  to  have  been  the  only  cause  of  ih6  separation. 

Now,  while  we  recognize  fuUy  the  right  of  the  husband  to  direct 
the  affairs  of  his  own  house,  and  to  determine  the  place  of  the 
abode  of  the  family,  and  that  it  is  in  general  the  duty  of  the  wife 
to  submit  to  such  determinations,  it  is  still  not  an  entirely  arbitrary 
power  which  the  husband  exercises  in  these  matters.  He  must 
exercise  reason  and  discretion  in  regard  to  them.  If  there  is  any 
ground  to  conjecture  that  the  husband  requires  the  wife  to  reside 
where  her  health  or  her  comfort  will  be  jeoparded,  or  even  where 
she  seriously .  believes  such  results  will  follow  which  will  ahnost 
of  necessity  produce  the  effect,  and  it  is  only  upon  that  ground 
that  she  separates  from  him,  the  court  cannot  regard  her  desertion 
as  continued  from  mere  willfulness. 

Any  man  who  has  proper  tenderness  and  affection  for  his  wife 
would  certainly  not  require  her  to  reside  near  his  relatives  if  her 
peace  of  mind  were  thereby  seriously  disturbed.  This  would  be 
very  far  from  compliance  with  the  Scriptural  exposition  of  the 
duty  of  husbands :  ''  For  this  cause  shall  a  man  leave  father  and 
mother  and  cleave  to  his  wife,  and  they  twain  shall  be  one  flesh." 

And  in  the  present  case,  as  the  wife  alleges  the  vicinity  of  the 
husband's  relatives  as  a  reason  why  she  cannot  consent  to  come 
to  Milton  to  live  with  him,  and  as  every  one  at  all  experienced  in 
such  matters,  knows  that  it  is  not  uncommon  for  the  female 
relatives  of  the  husband  to  create,  either  intentionally  or  acci- 
dentally, disquietude  in  the  mind  of  the  wife,  and  thereby  to 
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destroy  her  comfort  and  health  often,  and  as  there  is  no  attempt 
here  to  show  that  this  is  a  similated  excuse,  we  must  treat  it  as 
made  in  good  faith,  and  if  so,  we  are  not  prepared  to  say  that  she 
IS  liable  to  be  divorced  for  acting  upon  it^ 
Petition  dismissed. 


P,   C.   &   C.   LOVEJOT  V.   StiLMAN    CHiTBCHILL. 

[in  chancery,] 
Chancery  practice. 

The  reibMl  of  a  ohaaoellor  to  reoomnilt  %.  muter's  report,  oti  Moonnt  of  rarpriM  <5r 
of  new  dlseorered  testimonf,  is  so  fitr  Interloontory  and  a  matter  of  discretion  that 
it  wiU  not  be  revised  by  the  supreme  court  on  appeal. 

Howlhllf  the  testimony  of  witnesses,  exttmined  vi^oa  voce  befbre  a  master,  shall  be 
taken  in  writing  and  returned  with  his  report,  is  a  matter  of  praotioe  and  disore- 
tfon  with  the  court  of  chancery. 

Appeal  from  the  Court  op  Chancert.  The  only  paper 
connected  with  the  case  which  came  into  the  possession  of  this 
reporter  was  the  opinion  of  the  court,  which  was  delivisred  at  the 
Gircait  Session  in  October,  1857,  by 

Redpielb,  Ch.  J.  This  is  ah  appeal  from  the  decision  of  the 
chancellor,  on  the  ground  of  his  refusal  to  recommit  the  report  of 
the  masters.  The  grounds  of  the  motion  to  recommit  seem  to 
have  been  two : 

1.  That  the  evideitce  before  the  masters  was  fklse,  and  that  this 
could  be  shown  by  evidence  discovered  since  the  trial,  which,  upon 
the  affidavits  read  before  the  chancellor,  would  seem  to  include 
both  surprise  and  newly  discovered  evidence. 

In  a  court  of  la^^  these  grounds  of  motion  for  a  new  trial  are 
addressed  sotely  to  the  discretion  of  the  court,  and  the  deter- 
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mination  thereon  could  not  be  reversed  in  a  court  of  error,  and 
probably  not  on  appeal. 

The  hearing  of  chancery  appeals  in  this  court  is  difierent  from 
the  ^  revision  of  a  case  in  a  court  of  error.  The  whole  case  is  to 
be  re-examined  upon  the  merits  as  it  stood  before  the  chancellor. 
But  there  are  many  incidental  questions  which  cannot  be  revised 
even  upon  chancery  appeals.  Decisions  in  regard  to  matters  of 
practice  resting  in  discretion,  are  of  this  kind,  like  extending  rules, 
sustaining  exceptions  where  the  party  acquiesces  and  complies 
with  the  order.  And  a  similar  view  is  generally  taken  in  regard 
to  overruling  merely  formal  exceptions  as  to  the  mode  of  taking 
testimony,  when  if  the  exception  had  been  sustained,  it  would 
result  in  retaking  the  testimony. 

This  will  probably  exclude  any  revision  of  the  question  of 
recommitment  on  the  ground  of  surprise  and  newly  discovered 
evidence.  It  is  an  incidental  and  interlocutory  matter  resting 
so  much  in  discretion  and  upon  matter  of  fact  that  it  would 
certainly  be  regarded  as  inexpedient  to  have  it  revisable  upon 
appeal. 

If  the  party  deems  it  of  sufficient  importance  to  have  the 
opinion  of  this  court  upon  it,  he  can  probably  obtain  it,  if  the 
relief  should  be  denied  in  the  court  of  chancery,  when  presented 
in  the  proper  form. 

And  in  regard  to  the  question  of  taking  the  testimony  before 
the  masters  in  writing,  there  can  be  no  doubt  of  the  right  of 
the  parties  to  insist  upon  that  mode  of  taking  it.  And  if  they 
should  do  so  in  season  before^  the  masters  and  be  denied  the 
right,  and  that  denial  affirmed  by  the  chancellor,  there  can  be  no 
doubt,  according  to  the  course  of  trial  in  the  English  chancery,  the 
matter  might  be  rectified  even  on  appeal. 

But  in  the  present  case  the  testimony  was  so  taken  by  the 
masteiB,  and  the  only  objection  made  here  is  that  it  was  not 
fully  takeni  which  is  probably  a  matter  of  practice  and  discretioti 
with  the  court  of  chancery  and  its  officers,  and  that  it  was  not 
treated  as  forming  a  part  of  the  masters'  report 

It  is  not  strictly  a  part  of  the  report,  but  a  necessary  accom- 
paniment wherever  the  witnesses  are  examined  viva  voce  before 
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the  master,  which,  accordmg  to  strict  English  practice,  thej  were 
not  entitled  to  be,  until  since  1828.  We  think  the  rale  was  sub* 
Btantially  complied  with. 

Decree  of  chancellor  affirmed,  and  case  remanded  to  cour|  of 
chancery,  with  instructions  to  carry  the  same  into  effect,  making 
such  modifications  as  to  the  time  of  redemption  as  shall  seem 
equitable  and  just. 
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L.  R.  &  A.  O.  Bbainebd  v.  The  Champlain  Tbanspor- 
TATioN  Company. 

JkteresL 


Where  there  is  no  express  oontraot  to  pay  Interest,  it  is  not  reooverable  except  upon 
the  presamption  that  the  debt  should  hate  been  sooner  paid. 

The  plalntiA  had  for  sereral  years,  sold  to  the  defendants  large  quantities  of  wood, 
which  it  was  understood  would  be,  and  which  were  settled  and  paid  for  during 
the  winter  succeeding  the  delirery,  and  neither  party  expected  that  interest  would 
be  paid  to  the  time  of  such  settlement.  The  plaintiift  omitted,  at  two  or  three  of 
these  annual  settlements,  to  present  an  account  for  a  certain  quantity  of  wood 
pMTiottsly  dellTeredi  and,  hi  consequence  of  8u«h  ohiissiont  it  remained  nnpaid, 
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tlM  deftndants  snppoting  at  eaoh  settlement,  thai  the^^  had  paid  for  all  the  wood 
prerioosly  delivered.  Hkld^  that  under  these  olroumitanceB  the  plafaitilft  would 
not  be  entitled  to  interest  upon  the  account  during  the  time  they  so  omitted  to 
tit. 


Book  account.  The  first  eleven  items  in  the  plaintiffs' 
account  were  for  several  quantities  of  wood,  delivered  at  different 
times,  all  of  which  had  been  paid  for,  so  far  as  thej  were  found  to 
be  correctly  charged,  and  no  question  in  reference  to  them  was 
carried  to  the  supreme  court  The  twelfth  charge  was  for  nine- 
teen cords  of  wood  boated  to  Plattsburgh  in  September,  1849,  in 
reference  to  which  the  auditor  reported  the  following  facts  :  The 
wood  was  delivered  at  Plattsburgh  at  the  time  charged,  by  the 
direction  of  Lawrence  Brainerd,  who  was  then  a  director  in 
the  defendants'  company,  and  was  worth  the  price  charged,  and 
it  did  not  appear  that  any  officer  or  agent  of  the  company  had 
any  knowledge  respecting  it,  except  the  said  Lawrence  Brainerd. 
Oscar  A.  Burton  was  the  general  agent  of  the  company,  whose 
business  it  was  to  settle  accounts  for  wood,  and  the  plaintiffs  had 
at  different  times,  both  before  and  since,  furnished  to  the  defen- 
dants large  quantities  of  wood,  which  the  said  Burton  had  settled 
with  and  paid  them  for  at  some  time  during  each  winter  after  they 
delivered  it.  At  the  time  of  the  first  settlement,  after  this  wood 
was  delivered,  which  was  on  the  23d  of  January,  1860,  no  bill  of 
this  wood  was  presented  by  the  plaintifl^,  and  no  claim  was  then 
made  by  them  for  it  At  that  time.  Burton  understood  he  had  set- 
tled all  the  claims  of  the  plaintiffs  for  wood  previously  delivered,  and 
it  did  not  appear  that  any  daim  was  ever  made  upon  the  defeodan^ 
for  the  wood  embraced  in  this  item,  until  about  the  1st  January, 
1862,  when  the  plaintiffs  asked  Burton  to  pay  for  it  Qn  the  6th 
day  of  May,  1862,  Burton,  in  behalf  of  the  defendants,  tendered 
ferty-one  dollars  for  the  purpose  of  discharging  whatever  claim 
the  plaintiff  had,  which  tender  the  plaintiffs  refused  to  receive. 
The  plaintiffs  claimed  that  they  were  entitled  to  interest  upon  this 
charge  from  January,  1860,  in  reference  to  which  the  auditor 
reported  that  on  the  23d  January,  1860,  no  claim  was  made  by 
the  plaintiff  for  interest  upon  the  account  then  settled,  and  from 
the  nature  of  the  dealings  between  them,  neither  party  expected 
interest  would  be  cast  until  the  settlement  for  the  wood,  which  the 
parties  expected  would  take  place  in  the  winter  following  its 
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delivery.  The  auditor  reported  that  if,  upon  the  foregoing  facts, 
the  plaintiffa  were  entitled  to  interest  upon  this  charge  from  the 
23d  of  January,  1850,  there  was  due  to  the  plainti£Ps,  including 
costs,  on  the  dth  of  May,  1852,  the  sum  of  forty«one  dollars  and 
twenty-nine  cents ;  but  if  they  were  entitled  to  interest  only  from 
the  1st  of  January,  1852,  there  then  was  due  to  them  on  the  5th 
of  May,  1852,  only  the  sum  of  thirty ^even  dollars  and  thirty 
cents. 

The  county  court,  December  Term,  1855, — Peck,  J.,  presid- 
ing,—  rendered  judgment  upon  the  foregoing  facts  in  favor  of  the 
defendants,  the  tender  having  been  kept  good,  and  the  money 
tendered  being  in  court ;  to  this  decision  the  plaintiffs  excepted. 

J7.  JR.  Beardstetfy  for  the  plaintiffs. 

It  appears  by  the  report,  that  the  expectation  of  the  parties  was 
that  the  wood  was  to  be  settled  for  in  the  winter  after  the  delivery. 
That  time,  then,  must  be  regarded  as  the  expiration  of  the  term  of 
credit.  If  so,  a  right  of  action  would  then  accrue  to  the  plaintiffs, 
and  interest  would  begin  from  that  time  i  Raymond  v.  Jkhanif  8 
Vt  258 ;  Selleck  v.  French,  I  Conn.  32. 

AldiB  4*  jBi^t  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  great  controversy  in  the  present  case 
is  in  regard  to  the  plaintiffs'  right  to  recover  interest  on  the  amount 
found  due  to  him.  The  amount  remained  unpaid  for  such  a  period 
of  time,  that  under  ordinary  circumstances,  interest  would  be 
regarded  as  recoverable.  But  this  is  upon  the  presumption  that  it 
should  have  been  paid  before.  And  interest  is  never  recoverable 
on  the  ground  of  delay  of  payment  or  by  way  of  damages ;  in 
short,  never  in  any  case,  except  upon  the  presumption  that  the 
debt  should  have  been  paid  sooner,  unless  when  there  is  an  express 
contract  to  pay  interest 

In  this  case  the  auditor  reports,  that "  neither  party  expected 
interest  would  be  paid  until  the  settlement  for  the  wood,  which  the 
parties  expected  would  take  place  in  the  winter  following  the 
delivery." 
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There  is  every  reason  to  suppose  this  acoount  would  have  been 
settled  at  the  time  the  other  portion  of  the  wood  account  was,  if  it 
had  been  presented.  And  from  the  facts  reported,  and  the  nature 
of  the  dealings,  it  would  seem  reasonable  that  it  should  have  been 
then  presented.  It  seems  to  have  been  overlooked  by  the  plain- 
tiff. This  could  not  be  the  &ult  of  the  defendants.  They  do 
not  seem  to  have  been  guilty  of  any  default  in  the  matter,  until 
the  account  was  presented  for  adjustment  Until  that  time  it  was 
not  expected  interest  would  be  cast  It  could  not  be  adjusted  till 
presented.  It  seems  probable  enough  that  during  the  delay  of 
payment,  the  defendants'  general  agent  and  the  plaintifis  were  both 
ignorant  or  unmindful  of  the  existence  of  the  account  Under 
these  circumstances  it  seems  to  us  the  plaintiffs'  fault  or  misfortune 
that  the  account  was  not  presented  for  adjustment  and  paid.  This 
cannot  fairly,  as  it  seems  to  us,  be  visited  upon  the  defendants  by 
way  of  compelling  them  to  pay  interest 

Money  paid  by  mistake  or  over  paid  on  a  certain  claim  may, 
ordinarily,  be  recovered  back,  and  sometimes,  but  not  ordinarily, 
without  a  demand  first  made ;  and  in  no  such  case  should  interest 
be  recoverable,  unless  it  was  the  fault  of  the  party  to  whom  the 
payment  was  made,  that  the  over  payment  occurred ;  Stoddard  v. 
Chapiny  15  Vt  443. 

Judgment  affirmed. 


James  M.  Hatnes  v.  Ralph  Lassell. 
*  DUcontinttanee  of  a  kighway. 

A  highwmj  may  be  discontiiiued  wltbont  tnj  previons  notice  to  the  land-ownert 
•oroee  wboee  land  the  road  Hee. 

If  DOtioe  to  them  were  necessary,  and  the  selectmen  should  hare  proceeded  and 
ordered  a  road  discontinued,  It  would  be  presumed  that  their  preUmlnafy  pr»- 
eeedingi  of  notice,  frc,  were  regnlar.  If  no  notice  was  given  to  the  land-owners, 
the  discontinuance  could  not,  on  that  account,  be  collaterally  attacked,  but  only 
la  a  proceading  Inatltnted  fbr  the  purposa  of  Tseatinf  it. 
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Trespass  on  the  freehold  ;  general  issue  and  a  justifica- 
tion; trial  by  the  court,  December  Term,  1855, — Pierpoint,  J., 
presiding. 

The  plaintiff  proved  that  in  August,  1854,  the  defendant  entered 
his  (the  plaintiff's)  enclosure  bj  taking  down  the  fence  and  driving, 
with  a  team,  several  times  across  a  field  of  potatoes  then  growing. 

The  defendant  claimed  that  the  land  over  which  he  passed  with 
his  team  was  a  public  highway  which  the  plaintiff  had  wrongfully 
obstructed  by  placing  a  fence  thereon;  and  it  was  admitted  by 
the  plaintiff  that  until  the  month  of  April,  1854,  the  premises 
entered  upon  and  passed  over  by  the  defendant,  was  an  open 
public  highway ;  but  he  claimed  that  the  same  was  then  discon- 
tinued and  ceased  to  be  a  public  highway,  and  that  he  had  a  right 
to  enclose  the  same  as  he  did.  To  prove  that  said  highway  was 
discontinued,  the  plaintiff  offered  in  evidence  the  record  of  a  warn- 
ing dated  February  27th,  1854,  and  the  proceedings  of  a  town 
meeting  held  11th  March,  1854;  so  much  of  which  as  related  to 
said  highway  were  as  follows : 

Eighth  article  in  the  warning,  ^^  To  see  whether  the  town  will 
vote  to  discontinue  the  highway  leading  from  the  four  comers,  so 
called,  near  Ebenezer  Allen's,  south  to  the  intersection  of  the  road 
leading  from  the  new  dock  to  the  village  of  St.  Albans.'' 

Proceedings  of  the  town  meeting.  '<  Voted  to  discontinue  the 
road  from  Ebenezer  Allen's  south  to  the  road  leading  from  the  new 
dock  to  the  village  of  St.  Albans,  where  said  roads  intersect" 

He  also  offered  in  evidence  the  record  of  a  petition  to  the  select- 
men for  the  discontinuance  of  the  above  named  highway,  together 
with  the  record  of  the  decision  and  order  of  the  selectmen  thereon, 
dated  April  18th,  1854,  which  order  was  as  follows :  ^In  accord- 
ance with  the  above  petition,  and  in  compliance  with  a  vote  of  the 
town  to  discontinue  said  road,  we  hereby  order  the  above  road  to 
be  discontinued." 

The  defendant  objected  to  the  admission  of  all  of  said  records, 
but  the  court  overruled  the  objection  and  admitted  them. 

It  appeared  that  the  portion  of  the  highway  enclosed  by  the 
plaintiff  was  the  one-half  of  that  portion  of  it  which  adjoined  his 
premises. 

The  court  decided  that  the  plaintiff  had  a  right  to  inclose  so 
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much  of  the  old  highway  as  he  had  done,  and  rendered  judgment 
in  his  &yor;  to  which  decision  and  judgment  the  defendant 
excepted. 

J7.  B.  JBeardsley,  for  the  defendant 

The  highway  was  not  legally  discontinued,  no  notice  respecting 
it  having  heen  given,  and  the  return  of  the  selectmen  not  stating 
that  any  notice  was  given ;  Comp.  Stat.  162,  sees.  10, 11. 

Aldis  Sf  Burt,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  only  question  in  the  present  case 
is  in  regard  to  the  discontinuance  of  a  town  highway.  The  town, 
at  their  regular  March  meeting,  voted  to  have  the  road  ,discon« 
tinued  upon  previous  notice  in  the  warning  to  that  effect,  and  the 
selectmen,  upon  the  petition  of  the  requisite  number,  ordered  the 
road  to  be  discontinued,  and  made  the  proper  record  in  the  town 
derk's  office. 

The  return  of  the  selectmen  does  not  show  any  hearing  in 
r^ard  to  the  matter,  or  any  notice  to  any  one  in  regard  to  it ;  and 
fiom  the  nature  of  the  case  and  the  decision  of  this  court  in  exparte 
BasHnck^  1  Aik.  216,  it  would  seem  questionable  whether  the  same 
notice  to  land-owners  across  whose  land  the  road  lies  is  requisite 
in  the  discontinuance  of  a  highway,  as  in  laying  one.  The  peti- 
tioners should  undoubtedly  have  notice,  and  there  is  no  complaint 
here  from  that  quarter.  But  in  regard  to  the  land-owners  the  case 
is  somewhat  different  whether  a  road  is  to  be  laid  or  discontinued. 
In  the  one  case  their  property  is  to  be  taken  for  public  use,  which 
can  only  be  done  upon  proper  compensation.  And  in  regard  to 
the  extent  of  such  compensation  they  have  a  direct  pecuniary 
interest,  and  are  entitled  to  be  heard.  The  condemnation  of  land 
for  the  use  of  a  highway  is  in  the  nature  of  a  judgment  infer  partes, 
to  the  validity  of  which,  notice,  actual  or  presumptive,  is  indis* 
pensable.  But  the  discontinuance  of  a  highway,  although  a  judg- 
ment in  some  sense,  operates  in  rem  altogether.  There  is  nothing 
in  the  nature  of  a  judgment  inter  partes.  The  land-owners  may 
be  interested  to  a  greater  extent  than  others,  but  the  interest  is  of 
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precisely  the  same  quality  as  that  of  any  other  person.  It  is  an 
interest  of  a  public  character  in  the  nse  of  the  road.  It  is  obvious 
that  the  provision  in  the  statute  requiring  notice  to  land-owners, 
has  exclusive  reference  to  cases  of  laying  roads,  as  the  selectmen 
are  to  give  notice  when  they  will  hear  claims  for  damages,  which 
do  not  exist,  of  course,  when  roads  are  discontinued. 

But  if  we  hold  that  such  notice  is  necessary  to  the  land-owners 
even,  according  to  the  settled  rule  of  decision  in  this  court,  the 
factum  of  discontinuance  is  prima  facicy  and  until  set  aside  by  some 
proceeding  taken  for  that  purpose,  binding  and  of  force,  and  the 
preliminary  proceedings  to  be  presumed  to  have  been  regular. 
Any  other  course  of  decision  would  be  attended  with  incalculable 
embarrassment,  and  would  invite  endless  controversy  for  a  succes- 
sion of  years.  While  this  course,  by  leaving  the  party  aggrieved 
to  his  redress  by  certiorari  mandamus  or  other  proper  remedy, 
denies  no  one  speedy  relief,  and  at  the  same  time  shields  those 
from  injury  who  have  acted  in  good  faith,  and  honestly  endeavored 
to  pursue  the  law.  This  is  fully  decided  in  Kidder  v.  Jennieany 
21  Vt  108. 

Judgment  affirmed. 


Charles  M.  Stephen  v.  John  Smith,  William  R.  Lee, 
AND  John  8.  Eldridge. 

Blight  of  railroad  company  to  remove  passengers  from,  their  cars. 

The  right  of  the  managers  of  a  nUroad  to  remove  from  their  care  a  paaeenger  who 
reftiMe  to  pay  his  fkre  is  controlled  by  the  provisions  of  sec.  62  of  oh.  26  of  the 
Compiled  Statntea.   They  can  do  so  only  at  one  of  their  usnal  stopping  places. 

The  Vermont  and  Canada  Railroad  Company,  Und  persons  baring  control  of  their 
railroad  as  trustees,  are  snl^ect  to  the  provisions  and  restrictions  of  the  abore 
section. 

Trespass.    The  injury  complained  of  was  that  the  defendants 
had  caused  the  plaintiff  to  be  wrongfully  removed  fix>m  and  pat 
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out  of  the  cars  in  which  he  was  riding  as  a  passenger  on  the  Ver- 
mont and  Canada  Railroad.  The  cause  was  tried  bj  jury  at  the 
June  Term,  1856,  —  Peck,  J.,  presiding. 

On  the  trial  the  plaintiff  proved  that  the  defendants,  at  the  time 
mentioned  in  the  declaration,  had  the  control  of,  and  were  running 
the  railroad  cars  on  the  Vermont  and  Canada  Railroad,  as  trus- 
tees, for  the  purpose  of  transporting  passengers;  and  that  the 
plaintiff  went  on  board  one  of  said  cars  at  the  Swanton  Falls 
depot,  as  a  passenger,  for  the  purpose  of  being  carried  from  there 
to  Rouse's  Point ;  that  the  defendants  carried  him  from  said  depot 
towards  Rouse's  Point  from  three  to  four  miles,  and  then  stopped 
and  put  him  out  of  the  cars  at  a  place  where  said  railroad  com- 
pany had  no  station  or  usual  stopping  place,  and  from  a  half  mile 
to  a  mile  from  anj  dwelling,  and  a  greater  distance  from  the 
next  station  or  usual  stopping  place  than  from  the  Swanton  FaUa 
depot 

The  testimony  showed  that  the  plaintiff  had  not  purchased  a 
ticket  for  his  passage,  and  that  the  defendants  claimed  of  him  five 
cents  more  than  the  price  of  a  ticket,  and  that  it  was  in  conse- 
quence of  some  difficulty  in  reference  to  his  paying  his  fare  that 
the  cars  were  stopped  and  the  plaintiff  removed  from  them.  The 
plaintiff  introduced  testimony  tending  to  show  that  he  offered  to 
pay  his  fare  to  the  conductor ;  but  the  defendants'  testimony  tended 
to  show  that  the  plaintiff  refused  to  do  so ;  and  the  defendants 
claimed  that  in  consequence  of  such  refusal  their  conductor,  under 
the  instructions  of  the  defendants,  was  justified  in  removing  the 
plaintiff  from  the  cars  at  the  place  he  did. 

The  court  decided  and  instructed  the  jury  that  if  the  plaintiff 
bad  neglected  and  refused  to  purchase  a  ticket,  and  had  neglected 
and  refused  to  pay  tlie  usual  fare,  the  defendants  had  no  legal 
right  to  cause  him  to  be  put  out  of  the  cars  at  any  place  except 
at  a  station  or  usual  stopping  place,  and  that  such  neglect  and 
refusal  of  the  plaintiff  was  no  defense  to  this  action,  but  that  it 
was  evidence  in  mitigation  of  damages. 

To  this  ruling  and  charge  of  the  court  the  defendants  excepted. 
The  jury  returned  a  verdict  for  the  pUuntiff. 

RH.^  E.M.  SmaUey,  for  the  defendants. 
12 
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I.  The  defendants,  being  passenger  carriers  for  hire,  had  the 
right  at  common  law  to  put  the  plaintiff  out  of  their  ears  at 
any  suitable  place  if  he  had  no  ticket  and  refused  to  pay  the  usual 
fare. 

n.  The  act  of  1849,  (Comp.  Stat.  202,  sec.  52,)  does  not 
abridge  the  defendants'  common  law  right.  The  legislature  of 
Vermont  had  not  the  constitutional  right  in  1849  to  pass  an  act 
which  abridged  the  rights  and  privileges  granted  to  the  Vermont 
and  Canada  Railroad  Companj  under  their  act  of  incorporation 
passed  in  1845. 

m.  The  fifty-second  section  of  the  general  railroad  law  is  not 
restrictive  in  its  terms ;  and  the  legislature  bj  giving  to  the  cor- 
poration and  their  agents  the  power  to  put  passengers  out  of  then: 
cars  at  a  station  or  usual  stopping  place,  if  thej  refuse  to  pay 
their  fare,  do  not  necessarily  or  even  by  implication  take  away  the 
common  law  rights  which  the  corporation  have  as  passenger 
carriers, 

Aldis  Sf  Burty  for  the  plaintiff. 

I.  The  only  question  in  the  case  is,  whether  a  railroad  conductor 
may  put  out  of  the  cars  at  cmy  other  than  hn  ^  usual  stopping 
place"  a  passenger  who  refuses  to  pay  his  fare.  The  provision 
in  the  Comp.  Stat,  chap.  26,  sec  52,  (p.  202,)  seems  con- 
dusive  to  show  that  he  may  not  This  statute  is  restrictive  of  the 
conunon  law  right  Otherwise  it  is  senseless  and  superfluous 
legislation. 

n.  If  the  constitutional  power  of  the  state  thus  to  regulate  the 
transportation  of  passengers  is  questioned,  we  reply  that  this  is  a 
mere  police  regulation  which  the  state  has  the  unquestionable 
right  to  establish  ;  1  Shelford  on  Railways  104,  in  note ;  Lyman 
y.  Bost.  and  Wore.  B.  Oo.^  4  Cushing  288 ;  Thorpe  v.  MtU.  and 
Bur.  B.  Co.,  27  Vt  140. 

By  the  charter  of  the  Vermont  and  Canada  Railroad  Company 
the  state  has  the  power  to  repeal,  annul  or  alt6r  it,  a  power  which 
would  clearly  embrace  this  case ;  6  Cushing  424 ;  1  Shelford  on 
RaQways  108-9,  &c;  I^elsan  v.  Vt.  and  Can.  B.  Co.,  26  Vt  717. 

The  opinion  of  the  court  was  delivered  by 


JANUARY  TERM,  1857.  163 

Stephen  «.  Smith  et  als. 

IsHAM,  J.  The  plaintiff  has  brought  this  action  to  recover 
damages  for  being  forcibly  removed  from  the  cars  of  the  Vermont 
and  Canada  Railroad  Company,  at  a  place  other  than  one  of  their 
stations  or  usual  stopping  places.  It  appears  from  the  case  that 
the  plaintiff  entered  the  cars  at  Swanton  Falls  in  one  of  their  reg- 
ular passenger  trains  for  the  purpose  of  going  to  Rouse's  Point 
The  defendants,  under  the  charge  of  the  court,  are  entitled  to  the 
benefit  of  the  fact  that  the  plaintiff  refused  to  pay  the  fare  usually 
charged  between  those  places,  and  was  ejected  from  the  cars  for 
that  reason  only.  The  right  and  duty  of  the  defendants,  in  run- 
ning that  road,  to  establish  and  enforce  reasonable  regulations  for 
the  government  of  the  line,  has  been  frequently  recognized  by  the 
courts  in  this  country.  The  safety  and  security  of  the  traveling 
public,  as  well  as  the  interest  of  the  railroad  itself,  require  that 
that  right  and  duty  exist  and  be  enforced.  Upon  that  ground  it 
has  been  held  that  the  defendants  and  their  servants  may  not  only 
exclude  those  who  refuse  to  pay  their  fare  or  to  comply  with  such 
reasonable  regulations  as  are  made  for  their  government,  but  they 
may  also  rightfully  inquire  into  the  habits  or  motives  of  those  who 
claim  the  right  of  passage.  These  general  principles  are  sustained 
by  the  cases  of  Jenhs  v.  Colemarij  2  Sumner  221,  and  Common-' 
wealih  V.  Power ^  7  Met  596.  The  discrimination  in  fare  which  is 
made  by  this  company  when  tickets  are  purchased  at  die  several 
stations,  or  when-  paid  to  the  conductor  in  the  cars,  is  reasonable, 
as  affording  proper  checks  upon  its  accounting  officers,  and  which 
they  have  a  right  to  enforce.  While  the  law  requires  of  the  com- 
pany the  adoption  of  such  regulations  as  are  necessary  for  the 
safety  and  convenience  of  passengers  in  their  trains,  they  have  also 
the  right  to  adopt  such  reasonable  regulations  as  are  necessary  for 
their  own  security;  and  those  regulations  are  to  be  mutually 
observed.  If  they  are  not  complied  with  by  passengers,  the  com- 
pany may  not  only  refuse  them  admission  within  the  cars,  but  if 
they  are  within  they  may  remove  them.  In  the  case  of  Coffin  v. 
Braithwarte,  a  note  of  which  is  found  in  Parson's  Mer.  Law  206, 
note  (1,)  on  the  subject  of  carriers  of  freight  and  passengers,  it  seems 
to  have  been  lately  held  in  England  by  Rolfe  B.,  that  ^  a  carrier 
having  received  a  pickpocket  as  a  passenger  on  board  his  vessel, 
and  taken  his  £Eure,  he  cannot  put  him  on  shore  ai  any  intermediate 
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place^  80  long  as  he  is  not  guilty  of  any  impropriety."  The 
right  to  pot  him  on  shore  at  one  of  their  stopping  places  for  that 
cause  seems  to  haye  been  recognized ;  and  for  any  impropriety  of 
conduct  it  would  seem  to  be  implied  that  the  right  could  be  exer- 
cised at  other  places.  But  whatever  may  be  the  right  at  common 
law,  the  statute  in  this  state,  202,  sec.  52,  must  control  the 
determination  of  this  case.  By  that  statute  it  is  provided  that 
<'  if  any  passenger  shall  refiise  to  pay  his  fare,  or  shall  be  disor- 
derly or  drunk,  or  refuse  to  comply  with  all  the  reasonable  regu- 
lations of  the  corporation  for  the  government  of  the  conduct  of 
passengers,  it  shall  be  lawful  for  the  conductor  ot  the  train  and  the 
servants  of  the  corporation  to  put  him  out  of  the  car*  at  any  usual 
stopping  place  the  conductor  may  elect,**  The  reason  for  putting 
the  plaintiff  out  of  the  cars,  in  this  case,  was  obviously  sufficient. 
The  statute  expressly  provides  that  for  a  refusal  to  pay  his  fare 
the  passenger  may  be  removed ;  but  the  exercise  of  that  right  is 
restricted  to  some  one  of  their  stations  or  usual  stopping  places. 
Any  other  construction  would  render  that  entire  section  of  the 
railroad  act  unmeaning  legislation.  It  is  true  the  statute  does  not 
expressly  negative  the  right  or  forbid  the  exercise  of  th^t  power 
at  any  other  place  on  the  line  of  the  road,  but  such  is  its  effect  by 
implication.  It  impliedly  negatives  the  exercise  of  that  right  at 
any  other  place. 

That  the  defendants  in  running  this  road  are  subject  to  the  pro- 
visions of  that  act  we  have  no  doubt  on  general  principles.  But 
as  the  charter  of  the  company,  under  the  authority  of  which  the 
defendants  are  in  the  use  of  these  franchises,  may  be  repealed  or 
modified  by  subsequent  legislation,  we  think  it  quite  obvious  that  ^ 
they  are  subject  to  the  provisions  of  this  general  law.  The  power 
is  in  the  hands  of  the  comnui^  to  protect  themselves  from  any 
abuse  of  that  right  by  passengers  in  requiring  payment  of  fare 
before  they  are  permitted  to  enter  the  cars. 

The  judgment  of  the  county  court  must  be  affirmed. 


r 
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Street  &  Bttrdett  v.  George  M.  Hall. 

Recovery  np&n  an  account  for  which  a  promissory  note  toas  takeru 
Law  of  yew  Nork.  Import  of  a  receipt  given  for  a  payment 
hy  note.  Oonclusiveness  and  effect  of  a  general  receipt,  SaU 
of  intoxicating  lijuors  to  a  town  agent, 

U  a  note  wu  taken  for  the  amonnt  ef  an  acooant,  but  tnw  not  reoeiT«d  in  payment 
of  It,  a  reeorery  may  be  had  upon  tlie  aoeonnt  without  a  surrender  of  the  note,  if 
it  has  always  renuUned  in  the  enstody  and  power  of  the  plaintiff.  But  if  it  was  a 
negotiable  note,  and  has  been  negotiated,  a  sorrender  of  it  will  be  required  before 
the  plaintiff  will  be  allowed  an  ezeeution  oyon  his  Judgment. 

By  the  law  of  the  state  of  Kew  York,  neither  the  note  of  the  dei>tor  er  that  of  a 
third  person,  taken  for  the  amount  of  an  aeooant,  is  to  be  regarded  as  a  payment 
of  it,  unless  it  be  expressly  so  agreed. 

The  plaintiffi  had  an  acooumt  against  the  defendant  whioh  one  F>  waa  under  obli- 
gations to  the  defendant  to  pay,  and  far  the  amount  of  which  he  gave  to  the 
plaintiSe  his  note,  whereupoA  they  gaye  to  him  a  statement  of  the  aooount  with 
their  receipt  for  it  as  paid  by  P.'s  note,  at  three  months,  fro.  The  aeeount  accrued, 
and  the  note  was  taken,  and  the  receipt  given  in  the  state  of  Kew  Tork,  where  the 
plaintilb  resided.  i&M,  that  the  receipt  imported  nothing  more  than  that  the 
plaintlift  had  received  said  note,  which  if  paid  would  be  in  payment  of  the 
account. 

If  the  receipt  had  been  a  geneml  one,  it  might  have  been  shown  by  parol  that  it 
was,  in  point  of  fact,  for  a  note  which  had  not  been  productire;  but,  in  that  case, 
if  the  defendant  saw  the  receipt,  and  acted  upon  the  evidence  of  it  in  his  subse* 
quent  dealings  with  P.,  in  the  belief  that  the  account  was  actually  paid,  and 
would,  in  consequence  thereof,  suffer  loss  if  its  effect  as  a  general  receipt  was 
Impaired,  the  plaintiil^  would  perhaps  be  estopped  from  claiming  that  it  waa  dif> 
ferent  from  what  it  purported  to  be. 

▲  sale  of  Intoxicating  liquors  to  a  person  authori2ed  to  sell  them  as  town  agent, 
under  the  law  of  1852,  to  prevent  the  traffic  in  intoxicating  liquors fbr  the  purpose 
of  drinking,  is  not  a  violation  of  that  statute;  nor  Is  the  person  who  sells  to  a 
^  town  agent  responsible  for  the  intent  with  which  the  agent  puichased,  or  the  use 
to  which  he  puts  them.  In  this  case,  the  sale  to  the  agent  was  made  in  the  state 
of  New  Tork,  where  the  seller  resided. 

Book  accotjxt.  The  facts,  as  reported  by  tbe  a«£tor,  were 
as  follows : 

la  May,  1854,  the  defendant  was  duly  appointed  by  the  com- 
missioner for  the  county  of  Franklin  the  agent  for  the  town  of 
Swanton  to  sell  intoxicating  liquors  for  the  purposes,  and  in  the 
manner  authorized  by  the  act  of  1852  to  prevent  the  traffic  in 
intoxicating  liquors  for  the  purpose  of  drinking ;  and  he  appointed 
one  Daniel  Piatt  his  general  agent  to  purchase  and  sell  said 
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liquors,  and  agreed  to  give  him,  as  his  compensation  for  attending 
to  the  business,  one-half  of  the  net  profits.  Said  Piatt  took  the 
general  oversight  and  charge  of  the  business,  and  among  others 
ordered  two  or  three  bills  of  liquor  from  the  plaintiffs,  who  were 
dealers  in  them  in  Troy,  in  the  state  of  New  York  ;  and  they  sent 
the  liquors  as  charged,  to  the  amount  or  value  of  four  hundred 
and  fourteen  dollars  and  twenty-seven  cents,  the  liquors  being 
ordered  in  the  name  of  and  charged  and  sent  to  the  defendant  i 
and  they  were  received  and  disposed  of  by  said  Flatt,  who  acted 
in  the  name  and  professedly  only  as  the  agent  of  the  defendantr 
In  September,  1854,  the  defendant  made  another  agreement  with 
Piatt  by  which,  instead  of  receiving  one-half  of  the  profits  Pktt 
was  to  receive  the  whole  and  pay  to  the  defendant  a  gross  sum ; 
and  Piatt  was  to  provide  for  the  payment  of  all  the  liquors  then 
bought  and  not  paid  for,  or  which  should  be  thereafter  bought,  but 
"vras  to  conduct  the  business  in  the  defendant's  name  and  profes- 
sedly as  his  agent  as  theretofore.  In  pursuance  of  this  arrange- 
ment and  after  the  plaintiffs'  account  accrued  in  January,  1855, 
Piatt  called  at  the  plaintiffs'  store  in  Troy,  New  York,  and  then 
paid  them  one  hundred  dollars,  which  was  passed  to  the  defen- 
dant's credit  on  the  plaintiffs'  books,  and  at  the  same  time  the 
plaintiffs  drew  off  a  general  statement  of  the  accounty  which 
amounted  to  four  hundred  and  fourteen  dollars  and  twenty-seven 
cents,  and  then  gave  credit  thereon  for  the  one  hundred  dollars, 
leaving  a  balance  of  three  hundred  and  fourteen  dollars  and 
twenty-seven  cents.  For  this  balance  Piatt  then  gave  his  indi- 
vidual note  at  three  months,  payable  at  the  Missisquoi  Hank,  and 
the  phdntifiB  receipted  the  bill  as  follows : 

«*  Received  payment  by  D.  Piatt's  note  at  three  months,  payable 
at  Missisquoi  Bank.  Street  &  Bubdett. 

*^  Troy,  January  €th,  1855." 

This  note,  which  had  never  been  paid,  was  given  by  Flatt  and 
received  by  the  plaintiffs,  in  order  that  they  might  balance  tJieir 
books,  and  with  the  agreement  and  understanding  that  it  was  not, 
unless  paid,  to  operate  as  a  payment  of  the  account,  or  discharge 
the  defendant  from  his  liability  for  the  debt. 

The  defendant  insisted  that  parol  evidence  oould  not  be  received 
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t6  do  awaj  with  the  effect  of  this  receipt,  and  claimed  that  it  was 
condasiTe ;  but  the  objection  was  overruled  bj  the  auditor,  and 
eyidence  received  from  which  the  foregoing  &cts  in  relation  to  the 
settlement  were  found. 

Piatt,  during  the  latter  part  of  the  time  in  which  he  sold  liquors 
in  the  name  of  the  defendant,  sold  where  he  knew  they  were  not 
purchased  for  chemical,  mechanical  or  medicinal  purposes,  and  in 
violation  of  the  law,  but  this  was  not  known  to  the  plaintiffs,  who, 
at  the  time  of  the  sale  and  delivery  of  the  liquors  charged  in 
their  account,  supposed  and  believed  that  they  were  putchased  fiyp 
a  legitimate  purpose,  and  were  to  be  sold  under  the  license  which 
the  defendant  held  from  the  county  commissioner. 

Upon  the  foregoing  facts  the  county  court,  June  Term,  1856,— 
Peck,  J.,  presiding, —  rendered  judgment  for  the  plaintiffs  for  the 
amount  of  their  account,  to  which  the  defendant  excepted. 

From  the  opinion  of  the  court  it  would  seem  that  in  the  supr^ne 
court  the  note  of  Piatt  for  three  hundred  and  fourteen  dollars  and 
twenty-seven  cents  was  produced  and  surrendered,  or  ofibred  to  be 
surrendered,  but  no  mention  is  made  of  any  such  surrender  in  the 
proceedings  beift>re  the  auditor  or  county  court 

/.  B.  BewcUsh  and  R  &^  K  M.  SmaOey,  for  the  defendants 

H,  G.  ^  L.  H.  JBdson  and  A.  O,  Aldis,  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  note  surrendered  being  in  every  respe<^ 
the  same  which  the  auditor  reports  was  given  by  f^latt,  and 
no  question  being  made  in  regard  to  its  genuineness,  and  there 
being  no  pretense  that  he  executed  more  than  <Hie  such  note,  we 
must  conclude  it  is  the  identical  note.  This  will  remove  all  ques- 
tion upon  that  ground. 

But  if  the  note  had  not  been  in  fact  surrendered,  it  would  be  no 
objection  to  the  recovery  so  long  as  it  remained  in  the  custody  or 
power  of  the  party.  But  if  it  were  negotiable  and  had  been 
negotiated,  (which  the  report  does  not  show  in  the  present  case^ 
and  which  we  could  not  presume,)  it  must  be  surrendered  before 
the  party  is  entitled  to  execution  upon  his  judgment.  • 
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In  regard  to  the  receipt  which  the  plaintiffs  gave  Flatt,  it  was 
certauilj  not  conclusiYC  of  payment. '  This  being  a  New  York 
transaction  is  governed  bj  the  New  York  law,  which,  as  laid 
down  by  this  court  in  Rosseau  v.  CuU,  14  Vt  &5,  in  tlie  language 
of  one  of  their  own  judges  is,  that  neither  the  note  of  the  debtor, 
or  a  third  person,  taken  for  the  amount  of  an  account  is  to  be 
regarded  as  payment  unless  it  be  expressly  so  agreed.  The 
receipt  was  in  the  usual  form,  and  really  imported  nothing  more 
than  that  the  plaintiffs  had  taken  Flatt's  note  for  the  anM>unt  of 
the  account  payable  at  a  bank,  and  which,  when  paid,  would 
operate  as  payment  of  the  account  These  legal  consequences 
were  not  indeed  all  stated  in  the  receipt,  and  it  would  have  been 
very  unusual  if  they  had  been.  But  business  men  in  New  York, 
knowing  the  law,  would  of  course  understand  them  upon  being 
shown  the  receipt ;  and  so  must  the  court ;  and  so  was  the  defen- 
dant bound  to  do  when  the  receipt  was  brought  to  him.  And  there 
is  nothing  in  the  case  to  show  that  he  was  misled  by  the  receipt, 
or  that  the  plaintiff  in  giving  it  had  any  reason  to  suppose  he 
would  be,  OT  that  Piatt  attempted  to  mislead  him  by  it  And  all 
these  results  are  requisite  to  have  it  operate  as  an  estoppel  in 
pais  against  the  plaintiffs  beyond  its  effect  upon  the  account  upon 
other  grounds. 

This  receipt  is  not  a  general  receipt  in  payment,  and  if  it  had 
been  it  might,  as  between  the  parties,  have  been  explained  by  oral 
evidence,  and  its  operation  wholly  defeated  by  showing  in  what 
the  payment  was  in  fact  made,  and  that  it  had  failed  of  being  pro* 
ductive. 

But  in  that  ease  the  argument  made  here  might  properly  arise 
if  the  receipt  had  been  shown  to  the  defendant,  and  he  had  been 
BO  induced  to  act  upon  it  as  to  have  suffered  loss.  But  here  the 
plaintifis  seem  to  have  guarded  against  such  a  result  with  great 
circumspection,  by  stating  upon  the  face  of  the  receipt  the  nature 
of  the  payment. 

We  said  at  the  argument  we  could  not  regard  the  sales  by  the 
plaintiffs  to  the  defendant,  being  a  town  agent,  as  any  violation  of 
the  statute.  We  are  confirmed  in  that  view.  The  authority  to 
the  defendant  to  sell  must  imply  an  authority  to  buy.  If  not,  he 
must  have  been  expected  to  manufacture  what  he  sold,  which 
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could  not  be  supposed.  And  the  agent  having  an  implied  authority 
to  buj  for  the  purposes  of  his  agency,  it  could  not,  without  some 
express  provision  of  the  statute,  be  required  of  those  who  sell 
such  agent  to  be  responsible  for  the  uses  to  which  he  put  it  or 
the  intent  with  which  he  purchased  it. 
Judgment  affirmed. 


Edward  T.  Watson  v.  Joseph  L.  Jacobs. 

Statute  of  frauds.    Promise  to  pay  the  debt  of  another*     Booh 

account. 

One  S.  wu  indebted  to  the  plaintiff  for  the  niAking  of  »  coat  which  had  not  been 
taXVf  delivered  to  him.  The  deftndant  promised  to  pay  the  debt,  and  thereupon 
the  plaintiff  let  S.  leave  the  state  with  tbe  coat  and  discbarged  him  firom  the  debt. 
HM^  that  the  defendant's  promise  was  not  within  the  statute  of  fhtuds;  that  it 
was  founded  upon  a  sufficient  consideration ;  that  the  debt  thereby^ecame  the 
BOle  debt  of  the  defendant;  and  that  a  recovery  might  be  had  for  it  in  an  action 
on  book  account. 

SOOK  account.  The  auditor  reported  the  following  facts : 
About  the  25th  day  of  March,  1854,  George  R.  Solomons 
brought  to  the  plaintiff's  shop  in  St.  Albans  a  piece  of  broadcloth 
and  requested  the  plaintiff  to  make  a  coat  for  him,  and  to  fnmish 
the  trimmings.  When  the  coat  was  finished  Solomons  called  for  it. 
The  plaintiff  handed  it  to  him,  when  Solomons  requested  him  to  go 
with  lum  to  the  store,  where  he  had  been  employed  as  clerk,  for 
his  pay.  The  plaintiff  and  Solomons  went  to  the  store,  Solomons 
carrying  the  coat,  and  when  they  arrived  there  Solomons  said  he 
had  not  money  enough  to  pay  the  plaintiff's  account  against  him 
and  his  fare  to  Malone,  where  he  was  about  to  go,  and  requested 
the  defendant,  who  was  a  clerk  in  the  same  store,  to  pay  the  plain- 
tiff. The  defendant  said  he  had  not  then  the  money  but  that  he 
'would  pay  the  plaintiff  his  bill  the  next  week ;  and  upon  being 
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farther  asked  by  the  plaintiff  if  he  would  pay  the  bill,  the  defen* 
dant  replied,  "  I  will  next  week ;"  and  thereupon  the  plaintiff  left 
the  store  and  permitted  Solomons  to  leave  the  state  with  the  coat. 
The  auditor  found  that  Solomons  was  thereby  discharged  from  the 
debt,  and  that  the  plaintiff  would  not  have  permitted  Solomons  to 
leave  the  state  with  the  coat  unless  the  defendant  bad  made  the 
promise  to  pay  that  he  did ;  and  that  ever  after  that  the  plaintiff 
looked  to  the  defendant  alone  for  his  pay. 

The  counsel  for  the  defendant  objected  to  any  recovery  by  the 
plaintiff  because  the  defendant's  promise  to  pay  the  debt  of  Solo- 
mons' was  not  in  writing,  and  claimed  that  if  the  promise  had  been 
in  writing,  an  action  on  book  was  not  the  proper  remedy ;  but  the 
auditor  found  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  his  original  debt  against  Solomons,  with  interest ;  and  the  county 
court,  June  Term,  1856,  rendered  judgment  upon  the  auditor's 
report  in  favor  of  the  plaintiff,  to  which  the  defendant  excepted. 

G.  F.  Houghton^  for  the  defendant 

Judgment  for  the  def)endant  should  be  rendered  upon  the  audi- 
tor's report  folf  the  following  reasons : 

1.  The  defendant  is  sued  upon  a  debt  due  from  one  George  R. 
Solomons  to  the  plaintiff.  2.  The  verbal  engagement  made  by  the 
the  defendant  was  void  as  without  consideration  of  benefit  or  harm 
from  said  promise.  3.  The  promise  was  to  pay  the  antecedent 
debt  of  Solomons,  and  was  not  in  writing.  4.  Solomons  continues 
still  liable  to  the  plaintiff.  The  plaintiff's  allowing  him  to  leave 
the  state  does  not  discharge  the  original  debtor.  The  inference  of 
law  drawn  by  the  auditor  is  not  well  founded.  5.  If  the  defendant 
is  liable  at  all,  it  must  be  upon  his  special  promise,  and  an  action 
on  book  will  not  support  that  promise.  On  these  points  vide  1 
Smith  Leading  Cases,  sees.  269,  270,  273,  274 ;  NeUon  v.  Baynr 
tofiy  3  Met  396  s  3  Kent's  Com.  122-3. 

H.  G.  ^  Z.  H.  Udeon,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  Ch.  J.    The  only  question  in  the  present  case  is 
whether  the  liability  comes  within  the  statute  of  frauds.    And 
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this  depends  upon  whether  the  primary  contractor  was  released 
from  his  liability  at  the  time  the  defendant  became  liable.  This 
depends  to  a  great  extent  upon  the  construction  of  the  report. 
The  general  statement  of  facts  indicates  very  clearly  that  the 
plaintiff  looked  exclusively  to  the  defendant*  He  did  not  fully 
surrender  his  control  over  the  coat  until  the  defendant  consented 
to  assume  the  debt  He  then  suffered  the  first  contractor  to  depart 
out  of  the  country,  and  the  auditor  says  '^  he  was  thereby  discharged 
from  the  debt"  This,  we  think,  can  import  nothing  else  but  that 
the  defendant  was  sole  debtor.  If  this  case  stood  against  Solo- 
mons, upon  this  state  of  facts,  it  would  certainly  be  impossible  to 
give  judgment  against  him.  And  if  the  primary  debtor  is  released 
and  the  secondary  liability  is  the  sole  debt,  all  the  cases  agree  that 
it  does  not  come  within  the  statute  of  frauds ;  Birkmyr  v.  DameU, 
1  Salk.  27  J  1  Smith's  L.  C.  134  and  notes ;  Anderson  v.  Davis, 
9  Vt.  136. 

Sometlung  is  said  in  argument  in  regard  to  the  defendant's 
undertaking  being  upon  sufficient  consideration ;  but  in  the  view 
we  take  of  the  case  there  can  be  no  question  of  the  consideration  ; 
and,  as  it  became  the  sole  debt  of  the  defendant,  we  see  no  objection 
to  the  recovery  in  this  form  of  action. 

It  is  obvious  to  us  that  the  county  court  gave  the  same  construc- 
tion to  the  report  which  we  have  done,  and  that  construction  of 
the  court  to  whom  the  report  is  made  is  one  which  ordinarily  this 
court  would  feel  bound  to  adopt 

Judgment  affirmed. 
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PaTiie^s  administrator  v.  Paynes. 

Luther  B.  Hunt,  administrator^  de  bonis  non,  of  Albert  G. 
Payne  v.  Lucy  Payne  and  Mahala  Payne. 

Recovery  in  ejeetment  by  administrator  against  devisees  or  heirs, 
conclusive^  at  law,  as  to  his  right  of  possession,  S^c.  Proof  of 
heirship, 

A  recovery  by  an  executor  or  administrator  in  an  action  of  ejectment  against  the 
devisees  or  beirs  of  the  estate  upon  which  he  is  administering,  is  conclnsive  at 
law  as  to  his  right,  and  also  as  to  that  of  an  administrator  de  bonis  non  who  baa 
succeeded  him,  to  the  possession  of  the  premises  for  which  the  recovery  ^as  had. 

If  snch  former  recovery  against  devisees  was  on  account  of  their  non-performanee 
of  certain  conditions  in  the  devise,  they  can  obtain  relief  against  the  efl^t  of  such 
recovery  only  by  resorting  to  a  court  of  equity. 

If,  in  an  action  of  ejectment  In  ftvor  of  an  administrator,  the  defendants  claim  that 
they  are  entitled  to  the  possession  of  the  premises  as  heirs,  the  Act  of  such  heir- 
ship must  be  afBrmati?ely  shown.  It  will  not  be  inferred  Arom  the  fact  that  they 
were  brothers  or  sisters  of  the  deceased  unless  It  be  also  shown  that  no  nearer 
relatives  survived  him. 

Ejectment  for  the  recovery  of  certain  lands  in  Fairfield. 
Plea,  the  general  issue;  trial  by  jury,  December  Term,  1856, — 
PiERPOiNT,  J.,  presiding. 

The  plaintiff  showed  the  recovery  of  a  judgment  in  an  action  of 
ejectment  for  the  same  premises,  obtained  by  Aaron  H.  Payne,  as 
executor  of  the  last  will  and  testament  of  Albert  G.  Payne,  against 
these  defendants,  at  the  April  Term  of  the  Franklin  county  court, 
in  the  year  1846.  The  plaintiff  also  showed  that  Aaron  H.  Payne 
had  resigned  his  office  of  executor  and  that  he  had  been  duly 
appointed  administrator  de  bonis  non,  with  the  will  annexed,  and 
that  the  defendants  were  in  possession  of  the  premises. 

The  defendants  then  introduced  the  will  of  Albert  G.  Payne, 
dated  October  23d,  1838,  and  duly  probated  June  26th,  1839,  from 
which  it  appeared  that  he  devised  the  premises  sued  for  to  his 
brother  Aaron  H.  Payne  and  his  sisters,  the  present  defendants, 
on  condition  that  they  provided  a  comfortable  support  for  their 
father  and  mother  during  their  natural  lives.  It  appeared  that  the 
mother  died  before  this  suit  was  brought,  but  that  the  father  was 
living  when  the  suit  was  brought,  and  had  no  means  of  support 
other  than  what  said  will  pi*ovided,  but  that  he  had  since  died.  It 
also  appeared  that  the  defendants  took  possession  of  the  premises 
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without  the  consent  of  the  adminstrator,  Hunt,  and  had  been  noti- 
fied by  him  to  quit  before  suit  was  brought 

Upon  these  facts  the  defendants  contended  that,  bj  the  proper 
oonstraction  of  the  will,  they  had  a  legal  right  to  the  possession  of 
the  premises  under  it  as  tenants  in  common  with  the  said  Aaron  H. 
Payne,  and  that  the  plaintiflP  had  no  right  to  bring  a  suit  against 
them  for  the  possession.  But  the  court  charged  the  jury  that,  upon 
these  facts  and  a  proper  construction  of  the  will,  the  plaintiff  was 
entitled  to  recover;  to  which  charge  the  defendants  excepted. 
Verdict  for  the  plaintiff. 

Aldis  4*  Burt,  for  the  defendants. 

1.  The  only  right  Aaron  H.  Payne,  as  executor,  could  have  had 
against  the  heirs,  was  to  pay  the  debts  of  Albert  6.  Payne  and 
costs  of  administration. 

From  the  death  of  Albert  6.  Payne  to  the  commencement  of 
this  suit,  was  about  fourteen  years,  a  lapse  of  time  from  which  the 
law  would  presume  the  debts  against  his  estate  paid  or  settled,  the 
contrary  not  being  shown.  The  executor,  then,  had  no  right  to 
the  possession  of  the  real  estate  as  against  the  heirs,  and  if  they 
were  in  possession,  could  not  oust  them. 

2.  Aaron  H.  Payne^  as  executory  was  not  bound  to  provide  for 
his  father's  support.  The  will  threw  that  burden  solely  on  the 
heirs,  and  if  they  did  not  provide  a  comfortable  support,  it  was  for 
the  father  to  bring  a  suit  to  remedy  the  wrong.  The  executor  was 
not  the  trustee  of  his  father,  and  he  could  not  withhold  the  pos- 
session of  the  land  from  the  heirs  on  that  ground,  for  they  had  a 
right  to  the  possession  in  order  to  render  the  support  The  per- 
formance of  the  condition  is  personal  to  themselves. 

H,  B,  BeardsUyy  and  O.  G.  ffunt,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

ISHAH,  J.  The  premises  described  in  the  declaration  were 
devised  by  the  testator  to  Albert  G.  Payne,  Lucy  Payne  and 
Mahala  Payne,  his  brother  and  sisters,  on  condition  that  they  gave 
to  iheir  parents,  Samuel  Payne  and  wife,  a  comfortable  support 
daring  their  natural  lives.    On  the  decease  of  the  testator  the 
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devisees  were  seized  of  tlie  premises  as  tenants  in  common,  sub- 
ject, however,  to  have  their  title  defeated  by  the  non-performance 
of  the  condition  mentioned  in  the  will.  The  facts  are  found  in 
the  case,  that  the  defendants  are  in  possession  of  the  premises,  and 
that  Aaron  H.  Payne,  the  executor  named  in  the  will,  has  been 
removed,  and  the  plaintiff  appointed  administrator,  with  the  will 
annexed,  in  his  place.  On  trial  of  the  case  before  the  jury,  the 
plaintiff  gave  in  evidence  the  record  of  a  judgment  in  favor  of 
Aaron  H.  Payne,  as  executor,  against  the  defendants,  in  an  action 
of  ejectment  for  the  recovery  of  these  premises.  That  judgment 
was  recovered  long  after  the  defendants  had  obtained  their  title 
under  the  will ;  for  the  will  was  proved  in  1839,  and  the  judgment 
was  recovered  in  1846.  The  estate  of  Albert  G.  Payne  by  that 
judgment  obtained  the  legal  title  and  right  of  possession  to  these 
premises,  as  against  the  defendants ;  for  it  was  only  on  proof  of 
such  legal  title  and  right  of  possession  in  the  estate,  that  the 
executor  could  have  recovered  in  that  action.  The  object  of  the 
action  of  ejectment  in  this  state  is'not  merely  to  recover  the  pos- 
session of  lands,  but  to  settle  the  title  and  establish  the  right  of 
property,  and  the  judgment,  when  recovered,  is,  as  between  the 
parties,  conclusive  evidence  of  that  title ;  Marvin  v.  Dennison^  20 
Yt  663.  Upon  that  evidence  the  plaintiff,  as  the  administrator 
de  bonis  non  of  that  estate  has,  prima  facie  at  least,  the  right  to 
recover  in  this  action ;  for,  under  our  statute,  he  succeeds  to  the 
rights  of  the  former  executor,  and  can  recover,  in  an  action  of 
ejectment,  the  premises  wrongfully  witliheld  from  the  estate. 

It  is  quite  obvious  upon  the  facts  stated  in  the  exceptions  that 
the  defendants  cannot  justify  their  possession  of  the  premises,  as 
devisees  under  the  will.  The  judgment  recovered  by  the  former 
executor  against  these  defendants  will  defeat  their  title  as  such 
devisees.  It  is  evidence  that,  as  such  devisees,  they  had  neither 
the  title  nor  right  of  possession  as  against  the  estate,  for  if  they  had 
either,  that  judgment  could  not  have  been  recovered.  If  that 
judgment  was  obtained  for  the  non-performance  of  the  condition 
mentioned  in  the  will,  it  will  always  conclude  their  rights  as  devi- 
sees, whatever  may  be  their  remedy  in  equity.  The  question, 
therefore,  on  whom  rested  the  burthen  of  proof  to  show  that  those 
oonditiops  were  or  were  not  performed,  does  not  arise  in  the  case. 
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as  the  right  of  the  defendants  to  the  premises  was  determined 
against  them  bj  that  judgment.  As  devisees,  iherefare,  after  the 
rendition  of  that  judgment,  the  defendants  have  no  right  to  the 
possession  of  the  premises. 

It  is  contended,  however,  that  this  administrator  has  no  right 
to  recover  these  premises  of  those  who  are  in  possession  as  heirs, 
and  who,  on  a  distribution  of  the  estate,  are  entitled  to  them  unless 
the  premises  are  wanted  for  the  payment  of  debts.  We  have  no 
occasion  to  consider  that  question  in  this  case,  as  we  perceive 
nothing  in  the  exceptions  which  requires  the  application  of  that 
principle.  There  is  nothing  stated  in  the  case  showing  that  the 
defendants  are  in  fact  the  heirs  at  law  of  Alfred  G.  Payne.  We 
do  gather  from  the  case  that  the  testator  and  the  devisees  were 
brother  and  sisters,  but  it  is  only  in  one  event  that  they  become 
the  legal  heirs  of  the  testator.  That  fact  is  not  stated  in  the  case, 
and  it  is  one  that  must  afiSrmatively  appear  before  they  can  be 
clothed  with  that  right  But  if  the  fact  appeared  in  the  case,  the 
difficulty  is  not  removed.  The  recovery  by  the  former  executor 
establishes  the  right  of  the  plaintiff,  as  administrator,  to  the  poss- 
ession of  the  premises.  The  same  matters  which  gave  the  former 
executor  a  right  to  recover  the  premises  will  give  the  same  right 
to  the  present  administrator,  as  no  attempt  has  been  made  to  show 
a  right  to  the  premises  acquired  subsequent  to  the  rendition  of  that 
judgment  If  the  premises  were  not  wanted  by  the  former  execu- 
tor for  any  other  purpose  but  to  distribute  the' same  to  the  heirs, 
their  possession  of  the  premises  would  probably  have  been  a 
defense  to  the  action.  The  fact  that  a  recovery  was  had  is  evi- 
dence that  the  executor  had  to  the  possession  of  the  premises,  as 
against  the  defendants,  for  some  legal  purpose.  The  judgment  is 
evidence  of  the  same  right  in  behalf  of  the  plaintiff  as  the  admin- 
istrator on  that  estate.  Upon  the  facts  stated  in  this  case,  there- 
fore, we  think  the  plaintiff  is  entitled  to  recover  in  this  action. 

The  judgment  of  the  county  court  is  affirmed. 
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LuTHEB  B.  Hunt,  admtnistrcUory  de  bonis  non,  of  Albert  G. 
Payne  v.  Lucy. Payne  and  Mahala  Payne. 

Scire  facias  hy  administrator. 

The  scire  faeias  which,  by  section  16  of  chapter  60  of  the  Compiled  Statutes,  an 
administrator  appointed  in  the  place  of  a  former  executor  or  administrator  is 
authorized  to  sue  out  upon  a  judgment  recovered  in  the  name  of  such  former 
executor  or  administrator,  may  be  sued  out  and  an  execution  obtained  in  the 
name  of  the  administrator  de  bonis  non^  bis  representatire  capacity  as  such  being 
stated. 

SciBE  Facias.    The  i^rit  was  as  follows : 

"  Whereas,  Aaron  H.  Payne,  late  executor  of  the  last  will  and 
testament  of  Albert  6.  Payne,  late  of  Fairfield,  said  county, 
deceased,  by  consideration  of  the  county  court,  holden  at  St. 
Albans,  within  and  for  the  county  of  Franklin,  on  the  2d  Tuesday 
of  April,  1846,  recovered  a  judgment  against  Lucy  Payne  and 
Mahala  Payne,  both  of  Fairfield  aforesaid,  in  an  action  of  eject* 
ment  for  the' quiet  and  peaceable  possession  of  the  premises  des- 
cribed in  said  declaration  of  the  plaintifi^  against  the  defendants,  for 
the  sum  of  three  hundred  dollars  damages,  and  the  sum  of  seventy* 
seven  dollars  and  thirteen  cents  cost  of  suit  in  that  behalf  expended 
whereof  the  said  Lucy  and  Mahala  is  convicted  as  appears  of 
record,  and  although  judgment  thereof  be  rendered,  yet  the  execu* 
tion  of  said  damages  and  cost  doth  yet  remain  to  be  made,  and  the 
said  Aaron  Payne  having  been  removed  and  discharged  as  execu- 
tor of  the  said  Albert  G.  Payne,  and  Luther  B.  Hunt,  of  St. 
Albans,  in  said  county,  has  been  appointed  administrator  de  bonis 
non  of  the  estate  of  the  said  Albert  G.  Payne,  as  by  his  letters  of 
administration  ready  to  be  produced  in  court,  will  appear.  And 
the  said  Luther  B.  Hunt,  administrator  de  bonis  non,  having  made 
application  for  a  remedy  to  be  provided  in  that  behalf. 

*'  Now,  to  the  end  that  justice  be  done,  you  are  hereby  com- 
manded that  you  make  known  to  the  said  Lucy  and  Mahala  that 
they  be  before  the  county  court,  next  to  be  holden  at  St  Albans, 
within  and  for  the  county  of  Franklin,  on  the  2d  Tuesday  of  June, 
1852,  to  show  cause,  if  any  they  have,  wherefore  the  said  Luther 
B.,  administrator  de  bonis  non  as  aforesaid,  ought  not  to  have 
execution  against  them,  the  said  Lucy  and  Mahala  Payne,  for  the 
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damages  and  cost  aforesaid,  with  the  interest  thereon  due,  and  fur- 
ther to  do  and  receive  that  which  the  said  court  shall  consider,"  &c. 

To  this  writ  the  defendants  demurred,  specially  assigning  for 
cause  *^  that  the  said  declaration  sets  forth  a  judgment  obtained  bj 
Aaron  Payne,  executor  of  the  last  will  and  testament  of  Albert 
6.  Payne  against  the  defendants,  and  these  defendants  are  sum- 
moned to  show  cause  why  Luther  B.  Hunt,  administrator  de  banii 
nan  with  the  will  annexed  of  the  said  Albert  G.  Payne,  ought  not 
to  have  execution  against  said  defendants  on  said  judgment ;  and 
these  defendants  say  that  such  administrator  de  bonis  non  is  not 
entitled  to  have  execution  upon  a  judgment  rendered  in  the  name 
of  Aaron  Payne,  late  executor  of  the  last  will  and  testament  of 
Albert  G.  Payne." 

The  county  court,  December  Term,  1856, — Piebpoint,  J., 
presiding, — rendered  judgment  that  the  declaration  was  insuffi- 
cient, to  which  the  plaintiff  excepted. 

K  S.  BeardOey  and  G.  6.  Eimi,  for  the  plaintiff. 

JJdis  4r  Burtj  for  the  defendants. 

This  suit  should  have  been  brought  in  the  name  of  the  adminis- 
trator in  whose  name  the  judgment  was  recovered. 

The  statute  is  not  intended  to  authorise  the  new  administrator  to 
sue  in  his  own  name,  but  to  give  him  the  right  to  sue  and  to  con- 
trol the  judgment.  Otherwise  the  harmony  of  the  law  is  disturbed, 
and  the  connection  on  the  records  between  judgment  and  execution 
is  broken ;  Adams  v.  CampheHy  4  V t.  447. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  Comp.  Stat  838,  sec.  16,  seems  to  be  very 
decisive  upon  the  question  which  has  been  raised  on  this  demurrer. 
It  expressly  provides  that  ^^  an  administrator,  appointed  in  the 
place  of  any  former  executor  or  administrator  for  the  purpose  of 
administering  the  estate  not  abeady  administered,  mat/  sue  out  a 
scire  faciasj  and  have  execution  on  any  judgment  recovered  in  the 
name  of  such  former  executor  or  administrator."  The  demurrer 
in  this  case  admits  that  the  judgment  was  recovered  in  the  name 
of  the  former  executor  as  stated  in  the  declaration ;  that  it  is  still 
18 
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doe  and  unpaid ;  that  the  former  executor  has  been  removed  and 
the  plaintiff  appointed  administrator  de  horns  non  in  his  place,  and 
that  this  scire  facku  is  now  prosecuted  to  enforce  payment  of  that 
judgment  for  the  benefit  of  the  estate.  It  is  difficult  to  conceiye  a 
case  more  directly  within  the  letter  or  spirit  of  the  act  An  admin- 
istrator thus  appointed  has  the  same  power  and .  the  same  legal 
interest  and  title  to  the  property  and  assets  of  the  estate,  which  the 
former  executor  had,  and  to  the  same  extent  he  may  sue  for  and 
recover  the  same  in  his  representative  capacity.  The  judgment  on 
which  this  scire  facias  is  brought  is  assets  belonging  to  the  estate, 
and  when  recovered  it  is  to  be  accounted  for  as  such.  It  was  clearly 
the  intention  of  the  legislature  in  the  passage  of  that  act  to  give 
the  administrator  de  bonis  non  the  right  to  prosecute  the  claim  in 
his  own  name  and  representative  capacity^  in  the  same  manner  as 
he  would  sue  for  any  other  property  which  belonged  to  and  was  a 
part  of  the  assets  of  the  estate,  and  which  remained  unadmin- 
istered  by  the  former  executor.  The  object  of  this  scire  facias  is 
to  enable  the  plaintiff,  as  the  legal  representative  of  that  estate,  to 
obtain  an  execution  on  that  judgment  in  his  own  name  as  adminis- 
trator. The  statute  authorizes  that  to  be  done,  and  it  is  by  prose- 
cuting this  scire  facias  in  this  niianner,  that  such  an  execution  can 
be  obtained. 

The  judgment  must  be  reversed  and  judgment  rendered  for  the 
plaintiff. 
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Frederick  S.  Boque  and  others  v,  Lewis  Bigelow  and 

OTHERS. 

Identity  of  names  and  of  persons*    Evidence. 

Aaron  I.  Boge  was  nam^  In  the  charter  of  Kingeton  (now  Granyille,)  aa  one  of 
the  proprietor!.  The  name  of  the  plaintUT's  ancestor  was  Aaron  Jordan  Bogne, 
hat  at  an  earlj  period  in  his  life  the  surname  was  usually  written  Boge.  In  the 
proprietor's  records  Aaron  J.  Boge  in  one  instance  and  Aaron  Jordan  Bogne  in 
anothtr  was  mantioned  as  one  of  tl^^  proprlaton.    HUtf,  that  the  juuDiS  trwe, 


180  ADDISON  COUNTY. 

Bogae  et  ale.  «.  Bigelow  ct  all. 

prima  faeii,  to  be  regarded  as  idestkalf  and  as  estaWisIiiag,  frimu  fatU,  the  ideO' 
tity  of  the  plaintiff's  ancestor  with  the  person  named  in  the  charter. 

The  fkot  that  the  jdaJntSlT's  ancestor  resided  in  a  different  town,  and  distant  from 
most  or  all  of  the  other  proprietors,  and  that  his  heirs  made  no  elaim  to  his  right 
until  after  the  lapse  of  a  long  period  of  time,  is  entitled  to  bat  little  if  any  weight 
in  determining  the  question  of  sueh  identity. 

EjECTsrE:!7T  fbr  certain  lands  in  OranYille,  formerly  Kingston, 
and  to  which  the  plaintifis  claimed  title  as  the  heirs  of  Aaron 
Jordan  Bogue  who,  it  was  claimed,  was  one  <^  the  original 
proprietors  of  that  town.  The  cause  was  tried  upon  the  plea  of 
the  general  issue  at  the  June  Term,  1856, — Pierpoint,  J.,  pre- 
siding. 

The  plaintiffs  introduced  in  evidence  the  (»nginal  charter  of 
Kingston,  granted  August  2d,  1781,  in  which  Aaron  I.  Boge  is 
named  as  one  of  the  proprietors,  and  the  records  of  the  proprietors 
of  that  town,  from  which  it  appeared  that  on  the  13th  of  Julj, 
1786,  Dea.  Reuhen  Parsons  was  allowed  to,  and  did  make  a  pitch 
^  on  the  original  right  of  Aaron  Jordan  Bogue ;  ^  and  in  the 
^  drafts  of  the  first,  second  and  third  division  in  Kingston,**  under 
the  heading  of  "proprietor's  names,"  were  found  the  name  of 
•*  Aaron  J.  Boge,"  as  owning  or  being  entitled  to  lot  one  hundred 
and  one  in  the  first,  two  hundred  and  ten  in  the  second,  and  fifty- 
three  in  the  third  division.  No  other  person  of  the  name  of  Boge 
or  Bogue,  except  the  said  Aaron  I.  Boge,  was  named  in  the 
charter.  The  plaintiffs  offered  testimony  tending  to  prove  that  the 
Rev.  Aaron  Jordan  Bogue  resided  in  New  Lebanon,  New  York, 
and  that  he  died  there  from  twenty-five  to  thirty  years  ago,  aged 
from  sixty  to  sixty-five  years,  and  that  the  plaintiffs  were  his 
descendants  and  only  heirs.  They  also  introduced  evidence 
tending  to  prove  that  during  the  life  time  of  the  said  Aaron  Jordan 
Bogue,  he  and  other  members  of  the  same  family  spelt  their  names 
Boge,  but  that  sometime  after  his  death,  by  common  consent  of 
the  different  branches  of  the  family,  they  altered  the  spelling  of 
the  name  to  Bogue.  There  was  no  evidence  tending  to  prove 
Hiftttber6WI»«ttliedat)eof  the  charter  any  such  person  as  Aaron 
1.  Boge,  eiCept  the  charter  itself,  nor  was  there  any  evidence 
ten«Uiig  to  prove  that  Aaron  J.  Bogue,  the  ancestor  of  the  plain- 
fSS^  Hjit  Us  {k^ir»,  emer  -amiStt  mxy  daim  to  lands  in  said  to#B  of 
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Exngston,  or  had  any  knowledge  that  the  JWM  Astw  J*  Bq09 
was  in  said  charter  until  the  year  1851. 

The  plaintiffs  claimed  and  requested  the  OQiirt  to  charge  H^ 
jary  that  the  plaintifis  had  made  out  a  legal  title  to  the  laiid  h 
question,  as  the  heirs  at  law  of  Aaron  J.  Bogoe;  and  in  the 
absence  of  any  testimony  to  oontradict  their  evidence,  that  they 
had  shown  prima  facie  evidenoe  of  title  in  said  Bpgue  iwd  ^ 
heirs. 

The  court  declined  so  to  charge  any  further  than  as  follows  i 
They  instructed  the  jury  that  it  was  incumbent  on  the  plaiatift  to 
ahow  that  they  had  a  legal  title  to  the  premises  in  question,  and  as 
all  the  claim  they  made  was  by  virtue  of  the  charter  of  Kingston, 
they  must  prove  that  their  ancestor,  Aaron  Jordan  Bogue,  was 
one  of  the  grantees  named  in  the  charter;  that  whether  he  was 
the  person  intended  by  the  name  Aaron  L  Boge  in  the  charter 
was  for  the  jury  to  find  from  the  testimony,  and  if  the  jury  were 
convinced,  from  the  testimony,  that  he  was  the  person  intended^ 
the  plaintiffs  as  his  heirs  had  shown  a  good  title  to  the  premises ; 
that  they  must  decide  the  question  from  a  consideration  of  all  the 
circumstanoes  in  evidence ;  that  it  would  have  been  more  satisfac** 
tory  in  determining  the  question  if  there  had  been  evidence  of 
any  probable  connection  between  the  ancestor  of  the  plaintiffs  and 
the  other  grantees  named  in  the  charter,  as  by  his  residing  in  the 
same  part  of  the  country  or  otherwise,  but  all  the  evidence  relating 
to  residence  was  what  appeared  upon  the  proprietors'  records  and 
the  testimony  of  the  witness  who  stated  that  the  ancestor  of  the 
plaintiffs  lived  in  New  Lebanon,  New  York,  and  died  there 
twenty-five  or  thirty  years  ago,  aged  sixty  to  sixty-five  years,  and 
80  &r  as  the  proprietors'  records  showed  the  residence  of  the  other 
proprietors  they  generally  resi(|ed  in  Worcester  county,  Massachu^ 
setts,  and  Hartford  county,  Connecticut ;  that  the  circumstance 
that  there  was  no  evidence  of  the  existence  of  any  such  person 
as  Aaron  L  Boge  who  had  ever  claimed  the  land,  also  that  there 
was  no  evidence  that  the  plaintiffs'  ancestor  or  any  of  his  descend*^ 
ants  ever  claimed  the  land  until  18dl,  the  appearance  in  the 
proprietors^  records  of  the  name  of  Aaron  Jordan  Bogue  as  an 
original  grantee,  were  all  to  be  considered  and  weighed,  and  if, 
fix)m  the  whole  evidence^  the  juiy  f^und  tiust  AarpnjJordao  iBogue» 
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the  ancestof  of  the  plaintiffs,  was  the  person  to  whom  the  grant 
was  intended  to  be  made,  then  they  should  find  that  the  legal 
title  to  the  land  in  question  was  in  the  plaintiffs,  and  the  Terdict 
should  be  in  their  favor;  but  if  they  did  not  find  that  the  ancestor 
of  the  plaintifis  was  the  person  to  whom  the  grant  was  intended 
to  be  made,  their  verdict  should  be  for  the  defendants. 

Under  these  instructions  the  jury  rendered  a  verdict  for  the 
defendants.     Exceptions  bj  the  plaintiff. 

M  If.  Brigggy  for  the  plaintiffs. 

Linsley  S^  Provi  and  L.  E.  tykittenderiy  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  in  the  present  case  is 
whether  the  testimony  in  regard  to  the  plaintiff'  ancestor  was 
properly  put  to  the  jury. 

The  charter  contains  the  name  of  Aaron  L  Boge.  The  plain* 
tiffs'  ancestor's  name  was  Aaron  Jordan  Bogue.  The  testimony 
showed  a  change  of  the  name  in  its  orthography  from  Boge  to 
Bogue.  The  name,  then,  would  stand  identical  with  the  mere  dif- 
ference of  a  middle  letter  between  I  and  J,  which  until  a  very 
recent  period  were  altogether  identical.  Many  books,  especially 
classical  editions  of  more  recent  date  than  this  charter,  (1781,) 
use  the  I  for  the  J  almost  universally.  And  it  is  not  at  all 
lmpi*obable  this  variation  may  have  occurred  in  this  mode. 

It  has  been  often  decided  by  this  court  that  the  middle  letter 
was  not  an  indispensable  part  of  the  name ;  so  that  the  omission 
of  it  altogether  does  not  create  a  misnomer,  '  And  probably  the 
substitution  of  a  different  letter,  if  it  is  regarded  as  no  part  of  the 
name,  could  have  no  greater  effect.  But  the  omission  of  the  letter 
altogether  does  create  more  question  in  the  mind  of  all  than  the 
mere  substitution  of  I  for  J. 

So  that  it  would  rather  seem  that  upon  the  face  of  the  charter 
the  names  might  be  fairly  regarded  as  identical.  But  if  this  were 
to  be  regarded  as  doubtful,  even,  the  proprietors'  records,  recog*- 
nizing  one  Aaron  Jordan  Bogue  as  of  their  number,  is  the  fullest 
explanation  of  all  possible  doubt  upon  this  subject    And  that  the 
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proprietors  did  recogaize  the  right  to  pitch  lots  in  the  name  of 
Aaron  Jordan  Bogae,  as  an  original  proprietor,  is  apparent  ftt>ai 
their  records.  For  allowing  anj  other  person  to  do  this  in  his 
name  is  sorely  the  same  thing  as  allowing  him  to  do  it,  so  fiir  as 
recognition  of  the  identity  is  concerned. 

And  there  being  no  other  name  in  any  sense  approachmg  this, 
it  seems  almost  incomprehensible  how  any  donbt  should  arise  in 
regard  to  the  identity  of  the  names  being  fully  shown.  This, 
to  be  sure,  will  not  establish  the  identity  of  the  persons.  But  in 
tracing  titles  in  the  mode  here  attempted,  it  is  always  regarded  as 
prima  fctcte  evidence  of  identity,  while  in  cases  involving  a  charge 
of  crime,  when  presumptions  of  innocence  are  allowed  to  prevail 
over  presumptions  of  identity  from  mere  identity  of  names,  some 
further  proof  is  often  required,  as  in  cases  of  indictment  for 
bigamy. 

The  identity  of  names  establishing,  prima  faeief  the  identity  of 
the  persons,  the  jury  should  have  been  so  instructed. 

IL  Upon  the  other  evidence  which  came  out  incidentally  in  the 
case,  the  court  seem  to  have  placed  improper  stress.  The  mere 
fact  that  the  plaintiff'  ancestor  did  not  live,  or  as  the  proof  would 
seem  more  properly  to  show,  that  he  did  not  die  in  the  same  place 
as  the  majority  of  the  other  proprietors,  or  in  either  place  where 
they  chiefly  resided,  was  certainly  no  legal  proof  in  the  case.  And 
still  the  jury  were  told  it  was  important,  and  that  the  testimony 
would  have  been  more  satisfactory  were  it  not  for  the  fact  that  the 
other  proprietors  generally  resided  in  Worcester  county,  Massa- 
chusetts, and  Hartford  county,  Connecticut 

It  is  well  known  that  it  was  the  more  common  practice  in  such 
cases  to  find  more  or  less  of  the  grantees  residing  singly,  in  towns 
remote  from  the  others. 

And  it  is  certainly  every  day's  practice  in  many  parts  of  the 
state  to  bring  suits  in  the  names  of  the  heirs  of  original  proprie* 
tors  of  towns  afler  a  lapse  of  time  as  great  as  in  the  present 
case,  and  certainly  it  was  never  before  regarded  as  fair  to  presume 
against  the  claimant's  title  unless  there  was  an  adverse  possession, 
and  not  then  unless  it  was  sufficient  to  bar  the  entry. 

Judgment  reversed  and  case  remanded. 
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Aaron  Holdek  v.  Joseph  DtTRAKi'. 

Principal  and  agent. 

it  one  takes  the  note  of  the  prindpal,  exeeated  hj  the  ftffent,  for  t  nutter  knowB 
to  the  payee  to  be  withont  the  seope  of  the  agent's  aathoiity  and  for  the  agents 
individual  benefit,  such  note  will  not  bind  the  principal. 

Assumpsit.  The  actioo  was  referred  and  tbe  referee  reported 
diat  the  defendant  did  not  assume  and  promise,  ^c,  and  he  further 
reported  the  following  facts : 

The  plaintiff  claimed  to  recover  the  amonnt  of  a  promissory 
note  for  forty-five  dollars,  dated  July  1,  1851,  payable  to  A. 
Atwood  or  bearer  in  one  year  from  date,  with  interest. 

The  note  was  signed  ttnth  the  name  of  the  defendant,  hy  Lem^ 
Durantfhis  son.  In  May,  1851,  the  defendant  went  to  Baltimore, 
Maryland,  to  work,  leaving  his  family  in  Brandon,  and  was  in  Balti- 
more at  the  time  the  note  was  signed.  When  he  lefl  Brandon  to  go 
to  Baltimore  he  lefl  bis  business  in  Brandon,  which  consisted  princi- 
pally in  the  care  and  management  of  a  small  farm,  with  his  son 
Lewis,  (who  was  a  minor)  and  bis  (the  defendant's)  wife,  and  he 
made  his  son  Lewis  his  agent  to  manage  his  affairs  at  home,  in 
connection  mA  his  wife. 

While  he  was  absent  Lewis  made  contracts  for  him  and  man- 
aged bis  business  generally,  and  in  the  course  of  such  business 
the  said  Lewis  signed  his  father's  name  to  notes  and  orders  in 
several  instances,  which,  when  the  fact  subsequently  came  to  the 
knowledge  of  the  defendant  he  did  not  object  to  on  the  ground 
that  Lewis  had  no  authority  to  sign  his  name  in  such  cases. 

On  the  1st  day  of  July,  1851,  the  said  Lewis  bought  a  one- 
horse  wagon  of  A.  Atwood,  in  part  payment  for  which  the  note  in 
question  was  given.  I71  making  the  purchase  the  said  Lewis  did 
not  profess  to  act  as  the  agent  of  his  father,  but  bought  the  wagon 
for  himself  and  Atwood  so  understood  it,  and  when  the  trade  was 
concluded  Lewis  offered  Atwood  his  own  note,  who  said  he  might 
want  to  sell  it,  and  it  would  be  more  saleable  if  it  had*  his  father's 
name  on  it,  whereupon  Lewis  made  the  note  in  question,  signed 
his  father's  name  to  it,  and  delivered  it  to  Atwood,  who  transferred 
it  to  one  Scanlin  before  due,  and  it  bad  been  since  duly  transferred 
to  the  plaintiff,  who  was  a  bona  Jide  holder  thereof. 
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After  the  purohase  of  the  wagon  it  was  used  by  Lewis  and  other 
members  of  the  familj  mitil  Lewis  left  home;  and  after  his 
Other's  return  it  was  sometimes  used  by  him.  Sometime  after 
Lewis  left  home,  and  aboat  one  year  after,  he  wrote  his  father  that 
if  he  would  send  him  thirty  dollars  he  might  have  the  wagon, 
which  his  father  did,  and  thereaftre  owned  the  wagon. 

It  did  not  appear  that  the  plainti£^  when  he  purchased  the  note, 
had  any  knowledge  of  the  transaction  between  Lewis  and 
Atwood,  out  of  which  the  note  grew. 

The  plaintiff  excepted  to  the  report  of  the  referee,  bat  the 
county  court,  June  Term,  1856,  rendered  judgment  upon  it  in 
&Tor  of  the  defendant,  to  which  the  plaintiff  excepted. 

lAndey  ^  ProtUy  for  the  plaintiff. 

The  report  finds  that  Lewis  Durant  was  the  agent  of  the 
defendant  and  had  the  care  of  his  business,  he  being  absent  from 
the  country.  He  gave  notes  and  orders  on  behalf  of  the  defen- 
dant, and  they  were  recognized  by  him.  If  the  note  in  dispute 
were  not  binding  in  the  hands  of  Atwood,  it  became  so  in  the 
hands  of  the  plaintiff,  who  is  an  innocent  holder  without  notice. 

Nothing  is  more  equitable  than  the  rule  that  when  a  loss  is  to 
fidl  on  one  of  two  innocent  parties,  it  should  fall  on  the  one  who 
was  in  any  way  instrumental  in  procuring  the  loss ;  Olement  v. 
Leverett,  12  N.  H.  817 ;  Emerson  v.  Crockery  6  N.  H.  159 ; 
Putnam  v.  SuQxvany  4  Mass.  45. 

The  law  has  regard  to  the  public  security,  and  often  applies  the 
rule  that  he  who  trusts  must  pay ;  3  Peters  413. 

E.  Ni  Briffffs,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

ISHAM,  J.  We  think  the  judgment  of  the  county  court  in  this 
case  must  be  affirmed.  The  wagon  for  which  the  note  in  suit  was 
given,  was  not  purchased  for  the  defendant,  nor  in  his  name.  It 
is  stated  by  the  auditor  that  in  making  that  purchase  Lewis  Durant 
did  not  profess  to  act  as  the  agent  of  his  fcUher^  but  bought  the 
wagon  for  himself,  and  on  his  own  account ;  and  that  Mr.  Atwood, 
the  vendor,  so  understood  it  at  the  time  of  the  sale  and  purchase* 
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Lewis  Durant,  therefore,  by  that  purchase,  became  the  vendee  of 
that  property ;  the  title  to  the  wagon  was  in  him,  and  not  in  the 
defendant.  Under  those  circumstances  Lewis  Durant  had  no 
authority  to  sign  the  note  in  tlie  name  of  his  father.  It  was  a 
fraudulent  use  of  his  name,  and  made  with  the  knowledge  and  by 
the  solicitation  of  Mr.  Atwood  hunself.  If  Lewis  Durant  had 
professedly  acted  as  the  agent  of  his  father  in  making  that  pur- 
chase, or  if  Mr.  Atwood  supposed  he  was  selling  the  property  to 
the  defendant,  the  case  would  be  different  from  what  it  now  is.  In 
such  case  the  circumstances  that  the  contract  had  never  been  dis- 
affirmed, that  the  property  was  used  in  the  defendant's  family  and 
occasionally  by  himself,  and  that  Lewis  Durant,  in  the  manage- 
ment of  his  Other's  business  during  his  absence,  had  given  other 
notes  in  the  name  of  his  father,  which  were  afterwards  paid  by 
him,  would  be  important  considerations;  Watkins  v.  Ftnce,  2 
Starkie  368.  But  as  the  facts  now  appear,  the  case  is  not  one  of 
agency;  for  the  property  was  understanding^  sold  to  Lewis 
Durant,  and  for  which  he  proposed  to  give  his  own  note,  but  at  the 
request  of  Mr.  Atwood,  and  to  enable  him  to  dispose  of  it,  the 
defendant's  name  was  affixed  to  it.  The  execution  of  the  note  in 
that  manner  did  not  vest  in  the  defendant  any  title  or  claim  to  the 
wagon,  nor  would  he  have  had  a  claim  to  it  if  he  had  ratified  the 
execution  of  the  note,  or  psid  the  same  to  Mr.  Atwood.  The 
wagon  would  still  have  remained  the  property  of  Lewis  Durant, 
and  subject  to  his  disposal.  In  this  view  of  the  case  it  is  immate- 
rial whether  the  wagon  was  at  times  used  by  the  defendant  or  not ; 
that  circumstance  would  not  give  him  a  title  to  the  wagon  nor 
make  a  consideration  for  the  note ;  and  there  is  no  pretense  that 
by  any  subsequent  assent  the  defendant  has  ever  ratified  that  exe- 
cution of  the  note  by  his  son. 
Judgment  affirmed^ 
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Exeeptiofu, 

£ze€ptloni  taken  upon  a  trial  In  the  county  oonrt  mnst  be  signed  by  the  preflding 
Jndge  and  filed  with  the  olerk  within  thirty  day*  from  the  rising  of  the  oonrt.  If, 
in  conaeqnenoe  of  the  absence  of  the  presiding  judge  from  the  state,  the  ezoeptions 
so  taken  and  filed  are  signed  only  by  the  two  assistant  Judges,  they  will,  on 
motion,  be  dismissed. 

The  following  opinion  is  the  only  paper  in  reference  to  this  case 
which  has  come  into  the  hands  of  the  reporter. 

Bj  the  coart :  Redfibld,  Ch.  J.  The  exceptions  in  this  case 
were  allowed  and  signed  by  the  two  assistant  judges  of  the  county 
court  in  the  absence  of  the  presiding  judge  from  the  state. 

We  are  asked  to  dismiss  them  on  the  ground  that  they  are  not 
signed  by  the  judge  who  presided  at  the  triaL  The  statute  of 
1824,  establishing  the  courts  under  the  late  system,  which,  so  far 
as  regards  carrying  cases  to  the  supreme  court,  is  the  same  as  the 
present  system,  provided  that  ^  all  questions  of  law  arising  upon 
juiy  trials  and  placed  fipon  the  record  by  the  allowance  and  order 
of  any  two  of  the  judges  that  shall  attend  the  trial,  may  pass  to 
the  supreme  court  for  a  final  decision."  This  section  is  substan- 
tially preserved  in  the  revision  of  1839.  But  an  additional  section 
provides  that  ^  exceptions  to  the  opinion  of  the  county  court  on 
any  question  of  law  which  may  arise  on  the  trial  of  any  civil 
cause,  shall  be  signed  by  the  presiding  judge  and  filed  with 
the  clerk  of  said  court  within  thirty  days  from  the  lising  of  said 
court" 

In  the  present  case  the  exceptions  were  not  allowed  in  the  mode 
provided  by  this  last  section.  The  provision  is  general  and  per- 
emptory in  its  terms.  And  the  purpose  undoubtedly  Was  to 
supercede  the  former  law  in  regard  to  the  mode  of  transferring 
causes  to  the  supreme  court  upon  exceptions.  And  the  practice 
of  this  court  has  been  to  dismiss  the  exceptions  in  all  cases,  unless 
allowed  in  conformity  with  this  latter  provision.  Repeated  decis- 
ions to  that  efiect  have  been  made.  And  the  statute  in  terms 
provides,  if  they  are  not  filed  within  that  time,  the  clerk  shall 
erase  the  entry  of  exceptions. 
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And  it  seems  to  us  to  have  been  equally  the  purpose  of  the 
legislature  to  require  the  exceptions  to  be  signed  by  the  presiding 
judge,  as  that  they  should  be  filed,  within  the  thirty  days.  And  we 
could  not  dispense  with  either  of  the  provisions  without,  as  it 
seems  to  us,  a  virtual  repeal  of  the  statute. 

Ezoeptions  dismissed. 


ElIAS  Moss  V.  WiLKABTH  HiKDB. 

Evidence.     Grand  UsU     School  district  tax^ 

Where  by  the  pletdings  it  is  admitted  that  certain  persons  were  at  a  partioalar  timet 
the  pradential  oommlttiie  of  a  school  district,  testimony  to  show  that  thej  were 
not,  is  inadmissible ;  bat  testimony,  showing  the  identity  of  particular  persons  with 

>  those  named  in  the  pleadings,  is  proper. 

The  grand  list,  which  by  the  act  of  1842  (Comp.  Stat.  ch.  80,  sec.  60,)  was  required  to 
be  completed  and  retarned  to  the  town  clerk's  office  on  or  before  the  first  ICondar 
in  December,  became  and  was,  on  tliat  day,  the  existing  grand  list  apon  which  * 
tax  roted  on  tliat  day  was  required  to  be  assessed. 

A  school  district  tax  on  that  list  could  be  roted  on  the  first  Monday  of  December 
by  a  school  district  meeting  which  bad  been  adjourned  to  that  day  from  a  prevfo 
ous  one. 

Under  the  law  as  it  was  in  1844,  it  was  the  duty  of  the  prudential  committee  of  a 
school  district  in  assessing  a  tax,  to  assess  all  the  lands  situated  in  the  district 
which  were  set  in  the  grand  list  of  the  town,  though  they  were  not  designated  in 
the  list  in  the  district,  and  to  exclude  from  their  assessment  such  lands  as  were 
not  in  the  district,  though  they  were  incorrectly  designated  as  being  there.  But 
could  not  include  in  their  assessment  lands  within  the  district  which  were  wholly 
omitted  in  the  list. 

Rule  for  the  apportionment  of  the  appraised  value  of  lands  which  were  situated 
partly  within  and  partly  without  the  district. 

.  Trespass  for  taking  a  pair  of  oxen  and  seven  cows.  The 
defendant  plead  the  general  issue,  and  three  special  pleas  justify* 
ing  the  taking  as  collector  of  a  school  district.  The  pleas  averred 
the  organization  and  existence  of  school  district  No.  8  in  Addison ; 
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the  application  and  warning  for,  and  the  holding  of  a  school  dis- 
trict meeting  on  the  22d  of  October,  1844;  the  adjournment  of  the 
meeting  from  time  to  time  to  the  first  Monday,  being  the  second 
day  of  December,  1844;  that  at  that  adjoamed  meeting  a  tax  was 
TOted ;  that  ^  Aaron  Hinds,  William  T.  Whitford  and  Alanson 
Norton,  who  were  then  the  prudential  committee  of  said  district, 
did,  as  such  committee  and  in  pursuance  of  said  vote  granting  said 
tax,  and  agreeably  thereto,  duly  and  legally  assess  said  tax,"  &c«, 
and  make  a  tax  bill  of  the  same ;  that  the  plaintiff  was  liable  to 
be,  and  was  duly  assessed  in  said  tax  bill,  which  with  a  warrant 
for  its  collection  was  delivered  to  the  defendant,  who  was  the  col- 
lector of  said  district,  and  that  he  as  such  collector,  upon  the  refu- 
sal of  the  plaintiff  to  pay  his  tax,  took  said  oxen  and  cows,  &c 
To  this  plea  the  plaintiff  replied,  that  the  supposed  tax  ^  was 
not  legally  and  duly  assessed  by  the  then  prudential  committee  of 
said  school  district  upon  the  lists  of  said  district  sA  averred  in  said 
pleas,"  and  upon  this  and  the  general  issue  a  trial  by  jury  was  had 
at  the  December  Term,  1856, — Eittridge,  J.,  presiding. 

The  plaintiff  having  shown  such  a  right  to  said  cows  and  oxen 
as  would  entitle  him  to  maintain  his  action,  and  also  the  taking  and 
ralue  of  the  same,  rested  his  case. 

The  defendant,  among  other  witnesses,  introduced  one  Aaron 
Hinds,  who  testified  that  he  and  William  T.  Whitford  and  Alanson 
Norton  assessed  the  tax  in  school  district  No.  8  in  Addison,  on  the 
dd  day  of  December,  1844,  being  the  same  tax  mentioned  in  the 
defendant's  plea  and  justification,  and  that  he  was  the  person  men- 
tioned in  the  defendant's  plea  as  one  of  the  prudential  committee, 
and  for  the  purpose  of  proving  this  the  defendant  put  the  follow- 
ing question :  '*  Were  you,  in  December,  1844,  one  of  the  pruden- 
tial committee  of  district  No.  8  in  Addison,  and  one  of  the  persons 
named  in  the  defendant's  plea  as  one  of  that  committee?/*  To  this 
question  the  plaintiff  objected  on  the  ground  that  the  fact  that  he 
was  a  member  of  that  committee  should  be  shown  by  the  records 
of  the  district,  and  not  by  paroL  The  court  overruled  the  objec- 
tioB,  and  the  question  was  answered  in  tife  affirmative.  The 
defendant  then  offered  in  evidence  the  grand  list  of  the  town  of 
Addison,  which  was  returned  completed  to  the  town  clerk's  oflBce 
by  tba  liatecs  of  that  town  on  the  12th  of  November,  1844.  Upon 
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this  list  the  listers  had  set  opposite  to  the  real  estate  by  them 
appraised,  the  number  of  the  school  district  in  which  it  was  sit- 
uated. 

The  evidence  of  the  defendant  tended  to  prove  that  after  the 
tax  was  voted  on  the  first  Monday  (being  the  second  day  of 
December,  1844),  the  said  Whitford,  Hinds  and  Norton  took  said 
grand  list  and  made  up  the  tax  in  question  upon  it  In  doing  this, 
they  took  said  grand  list  as  the  guide  and  basis  of  their  proceedings, 
so  far  as  the  list  of  real  estate  was  concerned,  except  in  the  partic* 
ulars  hereinafter  stated.  The  evidence  tended  to  prove  that  Sam- 
uel Hitt,  Judson  Hard,  Allen  Smith  and  Stickles  and  Pollard,  all 
of  whom  resided  out  of  district  No.  8,  owned  real  estate  situated 
within  said  district,  which  the  listers  had  appraised  and  set  in  the 
list  together  with  other  real  estate  in  said  town,  but  had  not  desig- 
nated any  part  thereof  as  being  in  district  No.  8 ;  that  said  com- 
mittee examined  or  knew  about  such  real  estate  which  was  in  said 
district,  ascertained  the  number  of  acres  thereof  from  the  owners 
respectively,  and  estimated  its  value  according  to  their  best  judg- 
ment, by  a  comparison  of  the  quantity  in  said  district  belonging  to 
each  individual  with  the  whole  quantity  appraised  against  such 
individual  in  town,  having  reference  to  the  price  set  upon  the 
whole  thereof  by  the  listers,  and  there  was  no  evidence  tending  to 
show  that  such  assessment  was  not  &ir]y  and  justly  made,  accord* 
ing  to  the  value  of  the  real  estate  thus  situated,  and  belonging 
to  said  Hard,  Stickles  and  Pollard,  Smith  and  Hitt,  and  it 
appeared  that  the  aggregate  amount  of  taxes  thus  assessed  in  said 
tax  bill  against  the  persons  last  named  was  twenty-five  dollars  and 
sixty-two  cents,  and  that  the  same  was  voluntarily  paid  by  them. 
The  defendant's  evidence  tended  further  to  prove  that  a  small 
part  of  the  real  estate  of  Jargd  Bishop  was  not  situated  in  district 
No.  8,  although  it  was  all  designated  by  the  listers  as  being  situ- 
ated therein  in  said  grand  list,  and  that  said  committee  ascertained 
in  the  same  manner  as  is  above  specified,  the  amount  and  relative 
value  of  that  which  lay  out  of  said  district,  and  excluded  it  from 
their  assessment,  thereby  making  his  tax  about  two  dollars  less  than 
it  would  otherwise  have  been.  The  defendant's  evidence  tended 
further  to  prove  that  there  was  situated  in  said  district  about  seven 
acres  of  lapd  owned  by  one  Josiah  Southard,  who  residod  in  an 
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adjoining  town,  which  was  not  set  in  said  grand  list  to  any  person, 
and  that  said  committee  did  not  assess  a  tax  upon  this  land, 
although  they  knew  that  said  Southard  owned  said  land,  and  that 
it  was  situated  in  said  district 

It  appeared  that  in  the  grand  list  of  1844,  one  Vanderhoof  had 
set  to  him  about  twenty-three  acres  of  land,  designated  in  the  list 
as  being  in  district  No.  8,  and  that  no  tax  was  assessed  against 
him  by  said  committee,  and  the  defendant  offered  testimony  tend- 
ing to  prove  that  said  committee  did  not  assess  a  tax  against  him 
for  the  reason  that  they  believed  that  he  owned  no  land  in  said 
district,  and  that  the  land  set  to  him  was  not  owned  by  him,  and 
was  also  set  in  the  same  list  to  one  Norton,  who  did  own  it  This 
testimony  was  objected  to  by  the  plaintiff,  but  was  admitted  by 
the  court 

The  defendant  introduced  no  records  or  copy  of  records  of  said 
district,  and  the  plaintiff  insisted  that  the  justification  of  the  defen- 
dant was  not  made  out  without  proving  by  record  evidence  that 
said  Whitford,  Hinds  and  Norton  were  the  then  prudential  com- 
mittee of  said  district,  but  the  court  decided  that  from  the  state  of 
the  pleading  in  the  case,  the  evidence  of  the  defendant  on  that 
point  was  sufficient  without  producing  the  record. 

The  plaintiff  then  offered  in  evidence  what  purported  to  be  a 
certified  copy  of  the  record  of  said  district  No.  8,  for  the  purpose 
of  showing  that  said  Whitford,  Hinds  and  Norton  were  not,  when 
the  tax  in  question  was  voted  or  made  up,  the  prudential  commit- 
tee of  said  district,  but  that  three  other  persons  were,  and  he  also 
offered  in  evidence  .the  original  book  of  records  of  the  district  for 
the  purpose  of  showing  the  same  &ct,  both  of  which  were  objected 
to  and  excluded  by  the  court 

It  was  conceded  on  the  trial,  that  the  plaintiff  had  no  list  in  the 
town  of  Addison  prior  to  the  list  for  1844,  which  was  returned  to 
the  town  derk's  office  on  the  ISth  day  of  November,  1844. 

The  court  instructed  the  jury  that  the  designation  made  by  the 
listers  of  the  district  in  which  the  real  estate  was  situated  was  not 
eondosive  upon  the  prudential  committee,  and  that  it  was  compe- 
tent for  that  committee  to  disregard  it  as  to  lands  known  by  them 
to  lie  in  district  Na  8,  which  were  otherwise  designated  by  the 
Iktan;  thai  if  they  found  that  the  grand  list  was  returned  am- 
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pleted  to  the  town  clerk's  office  on  or  before  the  first  Monday,  or 
second  day  of  December,  1844,  that  although  the  tax  was  voted 
on  that  day,  if  in  fact  it  was  assessed  on  the  third  day  of  the  same 
December,  the  tax  would  not  for  that  reason  be  illegal ;  that  if 
they  found  that  there  was  in  fact  land  in  the  district,  to  wit,  seven 
acres  or  thereabouts  said  to  belong  to  Josiah  Southard,  upon  which 
the  committee  assessed  no  tax,  and  which  was  not  in  fact  put  into 
the  list  of  the  town  by  the  listers  for  the  year  1844,  and  made  no 
part  of  that  list,  although  the  committee  knew  of  the  existence  of 
such  lands  in  the  district,  which  was  not  listed,  these  facts  would 
not  render  the  tax  void ;  that  if  they  found  that  the  committee,  in 
making  up  the  tax  under  the  vote  of  the  district,  did  in  any  case 
when  the  list  of  any  particular  person  embraced  in  part  land  lying 
in  the  district,  and  also  out  of  the  district,  and  no  distinction  to 
that  effect  was  made  by  the  listers,  and  no  designation  was  made 
of  the  district  No.  8,  in  which  such  part  or  parts  of  the  lands  were 
situated,  did  exercise  a  sound  discretion  and  judgment  in  fixing 
the  relative  value  of  that  part  of  the  land  lying  within  the  district, 
and  did,  after  ascertaining  the  quantity,  estimate  the  value  of  the 
land  within  the  district  by  a  reference  to  the  value  of  the  land  out  ■ 
of  it,  and  also  to  the  aggregate  list  of  the  tax  so  made  by  them, 
the  tax  would  in  that  respect  be  legal ;  but  if  in  assessing  the 
value  of  the  land  in  the  district,  the  committee  assessed  it  without 
reference  to  the  land  out  of  the  district,  or  without  reference  to  the 
aggregate  list,  and  thus  made  a  new  list  of  the  land  in  the  district, 
such  an  estimate  or  assessment  would  be  unwarrantable,  and  the 
tax  would  be  illegal  and  no  justification  to  the  defendant ;  that  if 
they  found  that  the  committee  omitted  to  assess  a  tax  against  a 
person  upon  a  parcel  of  land  set  to  him  in  the  list,  and  designated 
as  being  in  the  district  on  account  of  its  being  also  set  in  the  list 
to  another  person,  and  who  was  the  actual  owner  of  it,  and  that 
the  land  was  taxed  against  said  last  named  person,  and  that  the 
former  person  did  not  in  fact  own  any  land  in  said  district  on  the 
first  of  April,  such  omission  by  the  committee  under  the  circum- 
stances would  not  vitiate  the  assessment. 

The  jury  returned  a  verdict  for  the  defendant  To  the  ded- 
gions  of  the  court  above  detailed,  and  to  their  charge  the  plaintiff 
excepted. 


CIRCUIT  SESSION,  JUNE,  1857.  198 

Mom  «.  Hinds. 

Roberts  ^  Chittenden  and  0,  Seymour^  for  the  plaintiff*. 

I.  At  the  time  the  tax  was  voted  the  grand  b'st  upon  which  it  was 
made  ap  was  not  in  force  for  the  purposes  of  taxation.  The  listers 
had  the  right  to  deposit  the  new  list  for  1844,  at  any  time  on  the 
first  Monday  in  December,  and,  at  any  time  during  that  day,  could 
alter  or  amend  it  It  did  not  become  a  perfected  or  completed  list 
so  long  as  it  was  subject  to  their  control.  The  list  of  1 843,  then, 
was  the  only  one  upon  which  this  tax  which  was  voted  on  that  day 
could  be  legally  assessed  ;  Downing  v.  Roberts^  21  Yt.  441. 

That  two  lists  cannot  be  in  force  at  the  same  time  is  established 
by  die  following  authorities  ;  Downing  v.  Roberts^  21  Yt. ;  OoHa-- 
mer  v.  Dnirg,  16  Yt. ;  and  that  the  tax  must  be  assessed  upon  the 
list  which  was  in  force  when  it  was  voted,  and  if  made  on  another 
list,  is  void ;  see  Waters  v.  Davies,  4  Yt.  61 ;  CfoUamer  v.  Druryy 
16  Yt  574. 

IL  The  designation  of  the  listers  was  conclusive  upon  the  com- 
mittee and  they  had  no  right  to  disregard  it  and  make  up  a  new  list ; 
Fairbanks  ^  Go.  v.  KiUridge  et  al,  24  Yt  13 ;  School  Diet.  No.  1 
V.  Kittridge,  27  Yt  650. 

But  if  the  action  of  the  listers  is  not  conclusive  and  the  com- 
mittee are  at  liberty  to  disregard  it,  it  would  seem  to  follow  that 
the  committee  must  include  in  their  assessment  all  lands  in  the 
district,  and  the  case  shows  that  they  purposely  omitted  lands  ci 
Southard.  This  omission  is  fatal  to  the  tax  ;  Adams  v.  I^de,  27 
Vt  221. 

nL  In  the  averment  that  the  tax  was  ^  not  duly  and  legally 
assessed "  is  involved  the  authority  of  the  body  assessing  it  In 
this  view  it  was  incumbent  on  the  defendant  to  prove  that  those 
who  assessed  it  were  the  then  prudential  committee ;  and  much 
more  was  it  error  to  exclude  the  evidence  of  the  plaintiff  that  they 
were  not  the  committee,  but  that  certain  others  were ;  Bates  y. 
JIazleton,  1  Yt  84. 

P.  O.  Tucker  and  J.  Pierpaint,  for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  ourooit  setaaon  in 
Jane,  by 

IgHAM,  JL    The  pleadings  in  tins  case  raise. the  single  inquiry 
14 
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whether  the  tax  mentioned  in  the  several  pleas  in  bar  was  legally 
assessed.  On  a  former  hearing  of  this  case  it  was  held  that  to 
assess  a  tax  was  to  fix  and  ascertain,  in  due  proportion,  the  specific 
amount  to  be  paid  by  each  person  liable  to  pay  taxes ;  and  that  in 
the  assessment  of  a  school  district  tax,  the  amount  was  to  be  ascer- 
tained by  the  prudential  committee  from  the  vote  of  the  district 
and  the  grand  list.  The  averments  in  the  pleas  in  bar,  which  are 
not  traversed,  are  admitted  to  be  true.  It  is,  therefore,  admitted 
upon  the  face  of  this  record  that  Aaron  Hinds,  William  T.  Whit- 
ford  and  Alanson  Norton  were  the  then  prudential  committee  of 
the  district ;  that  a  vote  laying  a  tax  on  the  district  was  passed  on 
the  2d  of  December,  1844,  and  that  the  assessment  was  made  upon 
that  vote  and  the  grand  list  of  that  year.  It  was  clearly  incom- 
petent for  the  plaintiff  to  introduce  any  evidence  whatever  show- 
ing that  no  such  persons  were  at  that  time  the  prudential  committee 
of  the  district,  for  no  averment  in  the  pleas  can  be  disproved  which 
is  not  traversed  or  denied  by  the  replication.  But  whether  the 
persons  named  in  the  pleas  were  the  9ams  persons  who  assessed 
the  tax,  was  a  proper  inquiry,  as  that  was  a  question  of  identity ; 
and  for  that  purpose  the  testimony  of  Aaron  Hinds,  proving  that 
identity,  was  unobjectionable.  We  think,  also,  the  tax  in  this 
instance  was  properly  assessed  on  the  grand  list  of  1844.  The 
act  of  1842,  sec  11  (Comp.  Stat  460,  sec.  50),  requires  the  grand 
Ust  to  be  completed  and  returned  asJinUhed^  to  the  office  of  the  town 
clerkj  on  or  before  the  first  Monday  in  December  in  each  year  ;  so 
that  the  vote  of  the  district  laying  this  tax  was  pe^sed  on  the  same 
day  the  act  required  the  grand  list  to  be  filed  with  the  town  clerk 
as  finished.  There  can  be  no  fraction  of  a  day  on  this  subject,  nor 
can  there  be  two  grand  lists  in  existence  at  the  same  time ;  and 
wheh  the  act  provides  that  the  grand  list  shall  be  filed  on  &r  before 
a  given  day,  it  was  intended,  we  think,  that  on  that  day  the  new 
list  should  come  into  existence  and  be  the  basis  of  taxation  on 
and  after  that  period  for  the  year  ensuing.  The  words  on  or  before 
are  not,  in  this  instance,  to  be  considered  as  synonimous  with  the 
words  jTrom  and  after.  As  a  necessary  consequence  no  assessment 
ooold  have  been  made  on  the  grand  list  of  1848,  as  that  expired 
and  became  of  no  efiect  on  the  day  previous  to  the  vote  of  this 
tax.    It  it  well  settled  in  this  state,  that  the  assessment  «f'a  tax 
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must  be  made  on  the  L'st  in  legal  existence  at  the  time  of  the  TOte, 
and  if  made  on  any  other  the  tax  is  wholly  void ;  CoUamer  v.  Drury^ 
16  Vt,  574 ;  Waters  v.  Daines,  4  Vt.  601.  The  district  clearly 
had  the  right  to  adjourn  their  meetings  to  the  time  when  the  vote 
was  passed,  and  surely  we  are  not  to  judge  of  their  motives  in 
doing  so,  nor  can  their  motives  affect  the  legality  of  that  assess- 
ment 

It  is  insisted,  however,  that  the  tax  is  rendered  illegal  by  the 
irregular  proceedings  of  the  prudential  committee  in  making  their 
assessment  on  the  real  estate  within  the  district  It  appears  from 
the  case  that  there  were  several  persons  residing  out  of  the  district 
who  owned  real  estate  within  it  which  was  set  in  the  grand  list  of 
the  town  and  duly  appraised;  but  that  part  of  the  land  which  lay 
within  the  district  was  not  designtxted  in  the  grand  list  by  the  listers. 
The  statute  provides  that  <<  all  real  estate  shall  be  taxed  ui  the 
district  in  which  it  is  situated,  and  that  the  committee  shall  assess 
the  tax  on  the  lists  of  the  inhabitants  of  such  district,  and  on  lands 
in  such  district  belonging  to  persons  living  out  of  it.^*  It  is  also 
provided  that  '^  the  listers  shall  designate  in  the  grand  list  the 
school  district  in  which  all  real  estate  is  situated,"  but  no  provision 
18  made  for  a  separate  valuation  of  the  land  by  this  act  The 
object  of  the  act  was  to  provide  a  certain  and  permanent  basis  on 
which  the  state,  town  and  school  district  taxes  could  be  assessed, 
and  when  completed  and  filed  with  the  town  clerk,  it  is  not  the 
sabject  of  alteration  or  correction  by  either  listers,  selectmen  or 
school  district  committee.  If  the  grand  list  of  1844  was  conclu- 
sive  upon  the  prudential  committee  in  the  assessment  of  this  tax, 
and  if  they  were  not  permitted  to  assess  lands  which  the  listers 
had  neglected  to  designate  in  the  grand  list  as  bemg  in  that  district 
it  is  obvious  that  all  the  land  within  that  district  which  was  owned 
by  those  persons  livmg  vrithout  the  same,  could  not  be  included  in 
that  assessment  That  would  be  a  direct  violation  of  the  statute, 
which  provides  that  all  real  estate  shall  be  taxed  in  the  district  in 
which  it  is  situated.  Under  those  circumstances  it  was  the  duty  of 
the  pmdentiai  committee  to  include  those  lands  in  their  assessment 
of  this  tax ;  and  in  making  that  assessment  and  apportionment  of 
its  value,  we  perceive  no  objections  to  the  rule  adopted  by  the 
court  in  their  charge  to  the  jury,  and  which  the  jury  have  foun4 
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was  pursued  by  the  committee.  The  case  of  Adams  t.  JEFydSj  27 
Vt  221,  seems  to  be  directly  in  point  both  as  to  the  duty  of  the 
prudential  committee  in  assessing  those  lands,  and  as  to  the  mode 
or  rule  of  assessment  adopted  by  the  court  Under  the  acts  c^ 
1847  and  1849  (Comp.  Stat.  457,  sees.  85,  36,  37),  it  is  probable  a 
different  rule  would  be  adopted,  and  the  grand  list  held  to  be  the 
conclusive  guide,  as  power  is  given  to  the  district,  and  the  manner 
is  prescribed  by  which  the  grand  list  can  be  corrected,  and  a  val- 
uation of  the  land  in  each  district  made,  so  that  all  the  provisions 
of  the  act  can  be  carried  into  effect  by  an  assessment  of  the  tax 
as  the  property  of  the  district  stands  on  the  grand  list ;  Fairhatiks^ 
^  Go.  V.  KiUridge,  24  Vt  12 ;  School  Dist.  v.  Kiltndgey  27  Vt 
651.  In  relation  to  this  matter  it  is  also  to  be  observed  that  by 
that  assessment  the  sum  of  twenty-five  dollars  and  sixty-two  cents 
was  raised  and  voluntarily  paid  by  those  persons  residing  out  of 
the  district  Its  effect  was  to  lessen  the  taxes  assessed  against 
the  plaintiff.  He  has,  therefore,  not  been  injured  by  the  assess- 
ment of  those  lands.  In  such  case  there  is  no  propriety  in  his 
setting  up  that  matter  in  avoidance  of  the  taxes  which  were 
assessed  against  his  property.  So  far  as  that  real  estate  is  con- 
cerned, we  think  it  was  properly  assessed.  The  same  observations 
may  be  made  in  relation  to  the  piece  of  land  owned  by  Jared 
Bishop,  which  was  designated  by  the  listers  as  being  in  that 
district,  when  in  fact  it  was  without  If  the  grand  list  was  not 
conclusive  upon  the  prudential  committee  in  one  instance,  it  was 
not  in  the  other.  It  was  the  duty  of  the  committee  to  exclude 
that  land  from  the  assessment,  for  they  could  only  assess  lands 
lying  within  the  district  In  both  instances  the  land  and  the  name 
of  the  owner  were  set  in  the  grand  list,  and  the  only  duty  of  the 
committee  was  to  ascertain  what  part  of  the  land  was  in  the 
district,  and  to  apportion  its  value.  In  the  former  case  they 
were  to  include  the  land  in  the  assessment,  and  in  the  other  to 
exclude  it 

The  case  is  different  in  relation  to  the  seven  acres  of  land  owned 
by  Josiah  Southard,  which,  it  is  stated,  the  committee  knew  lay 
within  the  district  That  land  was  properly  excluded  from  the 
assessment,  as  it  was  whMy  omitted  firom  the  grand  list  of  that  year 
hg  ihs  Usters.    Tq  have  assessed  that  land,  it  would  have  been 
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necessary  for  the  prudential  oommittee  to  have  incorporated  that 
land  into  the  grand  list,  and  to  have  appraised  its  valae.  To  that 
extent  it  would  have  been  making  a  new  grand  list  and  a  new 
appraisal.  It  is  not  competent  for  the  prudential  committee  of  a 
school  district  to  act  as,  or  discharge  the  duties  of  listers  or 
appraisers,  and  where  the  listers  have  neglected  to  set  the  land  in 
the  grand  list  to  any  one,  it  must  necessarily  be  excluded  from  any 
assessment  The  charge  of  the  court  to  the  jury  in  this  particular, 
we  think,  was  correct. 

In  relation  to  the  Yanderhoff  land  the  court  properly  admitted 
evidence  showing  that  Vanderhoff  owned  no  land  in  the  district, 
and  that  the  same  land  was  owned  by  one  Norton  and  assessed 
and  taxed  as  ]us  property.  The  fact  that  the  identical  land  was 
placed  in  the  grand  list  by  the  listers  to  two  different  persons  wiU 
not  avoid  an  assessment,  when  it  is  assessed  as  the  property  of  one 
of  them,  who  in  fact  was  the  owner. 

This  disposes  of  the  various  objections  which  were  taken  at  the 
argument  of  this  case  to  the  assessment  of  this  tax.  In  relation 
to  this  subject  it  is  proper  to  observe  that  the  statutes  then  in 
existence,  and  which  existed  until  the  acts  of  1847  and  1849  were 
passed,  rendered  the  duties  of  a  prudential  committee  both  respon- 
sible and  difficult  to  perform.  They  were  required  to  make  legal 
assessments  of  taxes,  yet  the  manner  in  which  the  assessment  was 
to  be  made  was  not  in  many  particulars  definitely  defined  or  pro- 
vided for  by  statute.  The  committee  in  this  instance  seems  to 
have  pursued  the  only  practical  mode  which  could  have  been 
adopted  to  carry  into  effect  the  various  provisions  of  the  act ;  and 
as  the  case  finds  that  they  exercised  a  sound  judgment  and  dis- 
cretion in  the  matter,  they  are  entitled  to  every  reasonable  intend* 
ment  for  their  protection. 

The  judgment  of  the  county  court  is  affirmed. 
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John  B.  Nixon  v,  Edward  J.  Phelps,  surviving  partner  of 
Babbeb  &  Phelps. 

ExceptianSf  when  to  be  fled^  S^c.     Attorney.     New  tried. 

If  exceptions  taken  in  the' county  court  are  not  filed  in  the  clerk's  office  within 
thirty  days  iVom  the  rising  of  the  oonrt,  as  required  by  see.  44  of  ch.  28  of  the 
Compiled  Statutes,  they  cannot  be  entertained  or  considered  in  the  supreme  court. 

If  they  are  not  actaally  filed  within  the  thirty  da^s,  and  this  is  not  owing  to  any 
A-aud,  misconduct  or  agreement  of  the  opposite  party  respecting  it,  they  cannot 
be  thereafter  filed,  nunc  pro  tune^  as  of  a  date  within  the  thirty  days.  And  if  so 
filed  by  the  clerk  under  the  direction  of  the  county  court,  he  tf  ill,  upon  manda- 
mus, be  required  to  correct  It  and  make  his  filing  correspond  with  the  trae  time. 

If,  in  a  suit  in  the  county  court,  a  declaration  on  book  is  filed  In  oflSset  upon  which 
there  is  a  Judgment  for  the  amount  reported,  to  which  exceptions  are  taken 
which  are  duly  and  seasonably  filed,  such  exceptions  may  be  carried  to  and  heard 
in  the  supreme  court  after  a  final  Judgment  in  the  original  action,  but  they  will 
not  uphold  exceptions  taken  upon  the  trial  of  the  original  action  which  were  not 
seasonably  filed. 

▲n  attorney  cannot  recover  for  his  services  which,  on  account  of  hia  omission  or 
mistake,  were  of  no  avail  to  his  client. 

A  new  trial  cannot  be  granted  on  account  of  errors  of  law  In  the  county  court. 
Such  errors  can  only  be  corrected  up  jn  exceptions  or  a  writ  of  error. 

Assumpsit.  The  action  was  originally  brought  against  Edward 
D.  Barber  and  the  defendant  Phelps  as  partners,  as  attorneys, 
under  the  name  of  Barber  &  Phelps,  for  their  neglect  as  attor- 
neys in  the  care  and  management  of  certain  business  in  which 
the  plaintiff  had  employed  them.  The  defendants  plead  the  gen- 
eral issue  and  filed  a  declaration  on  book  account  in  offset,  upon 
which  auditors  were  appointed  who  reported  eighteen  dollars  and 
forty-nine  cents  due  to  the  defendants,  and  the  further  sum  of  two 
hundred  and  four  dollars  and  seventy-six  cents,  subject  to  the  opin- 
ion of  the  court  upon  the  following  facts : 

On  the  3d  of  July,  1844,  the  defendants  as  attorneys  commenced 
two  suits  in  favor  of  the  plaintiff  against  one  Artemas  Nixon,  Jr., 
of  Middlebury,  upon  certain  notes  he  held  against  said  Artemas, 
which  the  defendants  supposed  were  bona  Jide.  Said  suits  were 
made  returnable  to  the  Addison  county  court,  at  its  December 
Tenui  1844,  and  were  put  into  the  hands  of  Harry  Goodrich, 
then  constable  of  Middlebury,  who  attached  thereon  a  small  stock 
of  goods  owned  by  said  Artemas  Nixon,  Jr.    The  writs  were  duly 
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returned  and  entered  in  the  county  court,  and  a  judgment  rendered 
bj  default,  upon  one  for  the  sum  of  one  hundred  and  thirty- one 
dollars  and  eight  cents  damages  and  twelve  dollars  and  seventy- 
seven  cents  costs,  and  upon  the  other,  for  the  sum  of  six  hundred 
and  thirty-one  dollars  and» thirteen  cents  damages  and  twelve  dol- 
lars and  seventy-seven  cents  costs.  Soon  after  the  attachment 
80  made  by  said  Goodrich  upon  said  writs,  and  prior  to  their 
entry  in  the  county  court,  Bates  &  Sage,  who  were  creditors  of 
Artemas  Nixon,  Jr.,  commenced  a  suit  in  their  favor  against  him 
returnable  to  the  same  term  of  said  court,  and  put  their  writ  into 
the  hands  of  David  S.  Church,  then  a  deputy  sheriff  of  said 
county,  who  attached  the  same  property  taken  by  said  Goodrich, 
and  fbrcibly  removed  it  out  of  his  possession,  the  said  Bates  Sc 
Sage  90  directing,  and  claiming  that  the  said  debts  to  and  attach- 
ments made  by  John  B.  Nixon  were  fraudulent  and  void,  as 
against  the  creditors  of  the  said  Artemas  Nixon,  Jr.  Immediately 
thereafter  all  of  said  property  was,  upon  the  application  of  said 
Bates  &  Sage)  under  and  in  pursuance  of  the  statute,  duly 
appraised,  advertised  and  sold  by  said  Church  for  five  hundred 
and  forty-four  dollars  and  fifly-five  cents,  that  being  its  full  value, 
but  not  enough  to  satisfy  and  pay  the  debt  of  said  Bates  Sc  Sage* 
Their  writ  was  duly  entered  in  court,  and  a  judgment  obtained  in 
their  favor  at  the  December  Term,  1844,  for  an  amount  exceeding 
the  value  of  said  property,  and  execution  was  duly  issued,  the 
property  attached  charged,  and  its  avails  duly  applied  in  part  satis- 
faction of  it  Immediately  after  the  attachment  by  sheriff  Church, 
the  defendants,  as  the  attorneys  of  the  plaintiff,  and  by  his  direc- 
tion, commenced  an  action  in  trespass  in  favor  of  said  Goodrich, 
the  first  attaching  officer,  against  said  Church,  the  second  attaching 
officer,  for  so  attaching  said  property  and  removing  it  from  his 
custody  and  possession,  and  the  charges  in  the  deftmdant's  account 
amounting,  with  interest,  to  the  above  named  sum  of  two  hundred 
and  four  dollars  and  seventy-six  cents,  accrued  in  the  prosecution 
of  said  suit,  Goodrich  v.  Church.  Bates  dc  Sage  made  prepara- 
tion to  defend  said  suit  upon  the  ground  that  the  debt  of  the  plain- 
tiff against  Artemas  was  fraudulent  as  to  the  creditors  of  said 
Artemas,  but  this  defense  was  not  gone  into  on  trial  on  account  of 
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the  said  Goodrich's  claim  being  limited  to  nominal  damages  only 
as  hereafter  stated. 

The  defendants  did  not,  within  thirty  days  after  the  rendition  of 
the  judgment  in  favor  of  the  plaintiff  against  Artemas  Nixon,  Jr.« 
take  out  execution,  in  consequence  o(  which  the  lien  on  the 
property  attached  by  Gk>odrich  on  the  plaintiff's  writs  was  lost^ 
and  the  avails  of  and  property  having  been  applied  by  said  Chnrcfa 
upon  the  judgment  and  execution  of  Bates  Sc  Sage  on  their 
account  was  not  allowed  upon  the  trial  of  his  suit  against  Church 
to  recover  anything  more  than  nominal  damages  and  costs,  and 
this  decision  of  the  county  court  was  afterwards  affirmed  by  the 
supreme  court  The  defendants  supposed  and  believed  that  it 
was  unnecessary  to  take  out  said  execution,  thinking  it  useless  for 
any  purpose,  the  property  attached  having  been  disposed  of  and 
sold  before  they  obtained  judgment  in  said  suits,  or  were  entitled 
to  executions  thereon. 

The  notes  upon  which  said  judgments  were  rendered  in  favor 
of  the  plaintiff  against  Artemas  Nixon,  Jr.,  were,  with  the  excep-* 
tion  of  that  upon  which  judgment  was  rendered  for  one  hundred 
and  thirty-one  dollars  and  eight  cents  damages,  executed  upon  a 
consideration  and  for  a  purpose  that  rendered  them  unavailing  and 
void  as  against  the  creditors  of  Artemas  Nixon,  Jr. 

Upon  this  report  the  county  court  at  the  December  Term,  1854, 
—  PiSRPOiNT,  J«,  presiding,-^  rendered  judgment  that  the  defen- 
dants were  entitled  to  both  sums  reported  by  the  auditors;  to 
which  decision  and  judgment  the  plaintiff  excepted. 

The  original  action  was  tried  upon  the  plea  of  the  general  issue^ 
and  a  plea  in  offset  of  the  amount  so  recovered  by  the  defendants 
under  their  declaration  on  book  at  the  June  Term,  1855, —  Fikr- 
POINT,  J.,  presiding,—  which  resulted  in  a  verdict  for  the  defen-* 
dants  for  the  amount  recovered  by  them  under  their  said  declaration 
on  booL  Upon  this  trial  exceptions  were  taken  to  the  charge, 
and  to  various  rulings  of  the  court,  but  as  they  were  not  considered 
in  the  supreme  court,  a  statement  of  them  is  omitted.  The 
exceptions  taken  upon  the  final  trial  were  not  returned  to  the 
clerk  by  the  presiding  judge  who  allowed  them  until  the  25th  of 
July,  1855,  which  was  more  than  thirty  days  after  the  rising  of 
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the  court,  but  by  his  direction  the  clerk  filed  them  as  returned 
upon  the  15th  of  Julj,  which  was  within  the  thirty  days ;  and 
subsequently,  at  the  suggestion  of  the  defendants  that  his  filing 
was  not  according  to  the  fact,  he  entered  25  above  the  15,  so 
that  the  date  of  the  filing  read,  '^  July^,  1855/'  The  cause  was 
entered  in  the  supreme  court  at  the  January  Terra,  1856,  at  which 
term  such  proceedings  were  had  as  are  reported  in  the  twenty^ 
seventh  volume  of  the  Vermont  Reports,  783,  and  the  cause 
was  continued  to  the  present  term,  during  which  vacation  the 
defendant  Barber  deceased.  At  the  present  term  the  plaintiff 
petitioned  for  a  new  trial,  and  in  his  petition  he  set  forth  all  the 
proceedings  and  matters  which  were  stated  in  the  bill  of  ezcep- 
tions,  and  concluded  as  follows :  ^  And  the  petitioner  further  rep* 
resents  that  the  decisions  of  the  county  court  aforesaid  and  the 
diarge  aforesaid  are  contrary  to  law,  and  therefore  prays  that  a 
new  trial  may  be  granted  him  in  the  premises  according  to  the 
forms  and  usages  of  law.*'  No  other  cause  for  a  new  trial  was 
assigned  than  that  mentioned  in  the  concluding  clause  as  above 
recited. 

In  reference  to  the  filing  of  the  exceptions  the  affidavit  of 
Judge  Pierpoint  was  read,  in  which  he  stated  respecting  the  trial 
&C.,  and  that  a  draft  of  the  bill  of  exceptions  was  handed  to  him, 
and  that  certain  objections  to  the  form  in  which  they  were  drawn 
were  handed  to  him  by  the  defendant  Phelps  before  the  final 
adjournment  of  the  court,  which  he  had  not  time  then  to  examine, 
and  that  he  told  the  counsel  he  would  take  the  papers  and  allow 
the  exceptions  and  send  them  to  the  clerk.  The  affidavit  then 
proceeded  as  follows :  **  I  took  the  papers  home  with  me  and  placed 
them  in  a  situation  that  they  coujd  not  escape  my  notice  on  my 
return  from  Bennington  county  court,  but  during  my  absence 
they  were  removed  and  were  not  discovered  by  me  until  the  thirty 
days  from  the  rising  of  the  court  had  expired.  I  then  made  a 
new  draft  of  the  exceptions  in  accordance  with  Mr.  Phelps'  objec- 
tions, and  allowed  the  same,  and  handed  them  to  the  clerk,  and 
told  him  that  as  there  was  a  previous  bill  of  exceptions  allowed 
and  filed  that  stayed  the  execution  and  would  carry  the  case  to  the 
supreme  court,  this  bill  might  be  filed  agreeably  to  the  old  practice 
nunc  pro  tunCy  and  requested  him  so  to  file  it,  which  he  did. 
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''At  the  June  Term  (1856)  of  Addison  county  court,  the  subject 
was  brought  to  the  consideration  of  the  court,  and  upon  a  state- 
ment of  the  facts  substantially  as  set  forth  above,  the  court  directed 
the  entry  of  the  filing  the  exceptions  to  stand  as  the  clerk  was 
requested  by  me  to  make,  it," 

At  the  present  term  an  agreement  was  entered  into  by  the 
counsel  for  the  respective  parties  that  a  hearing  might  be  had  in 
reference  to  the  filing  of  the  exceptions  the  same  as  though  a 
petition  for  a  mandamus  had  been  regularly  brought  and  was 
pending  in  reference  thereto,  and  that  hearing,  and  also  that  upon 
the  exceptions  to  the  book  account  claim,  and  upon  the  petition  for 
a  new  trial  were  had  at  the  same  time. 

P.  O,  Tucker  and   Underwood  Sf  French^  for  the  plaintiff. 

E,  •/.  Phelpt  and  (7.  Linsletf,  for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

Bedfirld,  Ch.  J.  We  shall  first  consider  the  exceptions  taken 
upon  the  jury  trial.  It  is  claimed  these  were  not  filed  with  the 
derk  in  season  to  come  into  this  court  upon  motion,  by  way  of 
transfer  merely.  The  exceptions  were  not,  in  fact,  lodged  with  the 
clerk  until  more  than  thirty  days  after  the  rising  of  the  court,  but 
the  clerk  was  directed  to  file  them  as  of  a  date  within  the  thirty 
days,  which  he  did  at  first.  But  subsequently,  at  the  suggestion 
of  counsel  that  such  entry  was  false  and  injurious  to  his  client,  the 
clerk  made  a  kind  of  double  entry  of  the  date,  thus,  »»  on^  d^te 
being  within  and  one  without  the  thirty  days. 

It  is  agreed  the  case  should  now  be  heard  the  same  as  if  a 
formal  application  for  mandamus  were  before  us,  and  all  such 
corrections  had  been  made  as  the  court  upon  the  state  of  facts 
would  require  to  be  made.  And  it  seems  to  us  that  if  the  excep- 
tions were  to  be  regarded  as  showing  a  filing  within  the  thirty  days 
the  court  would  entertain  them,  unless  some  proceedings  were 
taken  to  alter  that  entry.  But  in  the  present  case,  such  proceed- 
ings  being  regarded  as  now  pending,  we  are  to  say  what  the  facts 
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shown  will  justify.  And  it  seems  to  ns  very  obvious  that  as  the 
entry  is  not  according  to  fact,  and  is  upon  a  point  vital  to  the 
validity  of  the  exceptions  in  this  form  of  hearing,  the  court  should 
require  the  entry  to  be  made  according  to  the  fact.  By  this  we 
are  not  to  be  understood  as  holding  that  in  all  cases  of  such  entries 
nunc  pro  tunc,  we  should  require  the  entry  to  be  made  strictly 
according  to  fact  That  mode  of  making  entries  to  preserve  the 
rights  of  parties  is  of  immemorial  use  in  courts  of  record,  and  one 
we  do  not  by  any  means  intend  to  discountenance. 

But  we  think  it  has  no  just  application  to  a  case  like  the  pres- 
ent. Here  the  statute  is  explicit  that  the  exceptions,  when  not 
filed  with  the  clerk  within  the  thirty  days,  shall  be  erased  from  the 
docket  and  the  case  stand  as  if  no  exceptions  had  been  filed,  so 
far  as  hearing  upon  the  exceptions  is  concerned.  And  we  held  in 
Small  V.  JlaskinSi  at  the  regular  term  in  this  county  (ante  p.  187), 
that  unless  so  filed  the  case  cannot  be  heard  in  this  court  upon 
the  exceptions. 

Now,  to  allow  the  statute  to  be  irretrievably  evaded  by  a  mere 
entry  of  the  clerk  of  a  date  anterior  to  the  true  time  of  the  actual 
filing  would  certainly  be  a  most  remarkable  evasion  of  the  statute 
to  receive  the  sanction  of  the  court  of  last  resort  in  the  matter. 
We  think  such  an  opinion  is  not  to  be  entertained  in  a  case  like 
the  present  Here  was  no  fraud  of  the  opposite  party  which  led 
to  the  failure  to  file  the  exceptions  in  time.  It  was  at  most  a 
mere  accident,  which  cannot  be  remedied  in  this  mode.  If  the 
party  bad  agreed  that  the  entry  should  be  ko  made,  or  possibly  if 
his  conduct  or  misconduct  had  led  to  the  delay,  and  this  mode  of 
curing  the  defect  had  been  resorted  to,  very  likely  the  court  might 
not  compel  the  correction.  But  the  case  is  clear  of  all  such  apol- 
ogy for  the  false  entry.  And  we  think  reason  and  policy  both 
require  that  the  cleric,  or  the  court  should  be  directed  to  make  the 
true  entry,  which  will  show  the  filing  of  the  exceptions  af^er  the 
expiration  of  the  thirty  days.  In  this  view  of  the  case,  Small  v. 
Basking,  decided  at  the  regular  term  in  this  county,  is  an  express 
authority  for  dismissing  these  exceptions,  and  they  are  accordingly 
dismissed  from  the  docket  of  this  court 

In  regard  to  the  judgment  on  the  report  of  auditors,  it  was  no 
doubt  quite  proper  that  the  county  court  should  render  final  judg- 
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ment  for  the  ultunate  balance,  but  their  decision  is  revisable  bo  far 
as  the  exceptions  to  the  report  is  concerned*  But  we  do  not  think 
these  exceptions  will  uphold  a  distinct  bill  of  exceptions  upon 
another  branch  of  the  case.  This  is  totally  different  from  the 
practice  which  has  obtained  of  allowing  the  judge  to  revise  and 
correct  the  exceptions.  Here  the  exceptions  allowed  upon  the 
report  did  not  order  a  stay  of  execution,  and  had  no  connection 
whatever  with  the  other  bill  of  exceptions.  Li  that  respect  they 
were  as  distinct  as  two  different  causes. 

In  regard  to  the  report  of  the  auditors  it  seems  to  us  the  defen- 
dants ought  not  to  be  allowed  to  charge  for  services  which  through 
an  omission  of,  or  mistake  of  theirs  become  of  no  avail  to  their 
client.  And  although  it  was  shown,  as  stated  in  argument,  that  if 
this  mistake  had  not  occurred  the  plaintiff  could  not  still  have 
enforced  his  judgment  in  the  mode  attempted,  yet  he  would  at 
least  have  been  in  a  position  to  try  the  case,  which  he  might  cer- 
tainly regard  as  an  important  advantage.  We  think  therefore 
that  the  recovery  should  be  restricted  to  the  smallest  sum 
reported. 

We  do  not  intend  to  intimate  here,  by  any  means,  that  we  think 
the  defendants  liable  beyond  the  loss  of  their  fees.  The  cases 
read  at  the  bar  would  seem  to  indicate  that  in  a  doubtful  matter 
of  law  the  attorney  is  not  liable  to  his  client  for  damages  arising 
from  mere  misjudgment.  And  from  the  testimony  in  this  case  the 
court  are  possibly  bound  to  consider  that  this  question  was  doubt- 
ful, or  was  so  considered  in  some  parts  of  the  state,  which  seems 
somewhat  unaccountable  to  me.  That  rule  in  England  has 
obtained,  in  cases  of  decisions,  different  ways  by  different  courts 
of  concurrent  jurisdiction,  and  whether  the  rule  will  apply  to 
a  jurisdiction  like  our  own  it  is  not  necessary  to  here  consider. 
But  the  dicta  referred  to  in  our  own  reports,  (2  Aik.  299 ;  12 
Vt.  599;  14  Vt.  40,)  and  the  case  in  Connecticut,  (Burrows  v. 
Stoddardy  3  Conn.  455,)  do  not  seem  to  have  any  proper  bearing 
upon  that  question.  They  have  reference  to  demands  either  upon 
tortfeasors  or  bailees  and  not  to  delivering  the  exectUion  to  an  officer 
to  charge  the  property^  which  has  always  been  held,  so  fair  as  I 
know  or  can  learn,  indispensable  to  entitle  the  officer  to  recover 
for  the  benefit  of  the  creditor.    If  nothing  is  done  to  charge  the 
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property  in  the  officer^s  hands,  he  is  released,  and,  being  released, 
he  cannot  recover  (of  one  who  tortiouslj  took  the  property  from 
him)  for  the  benefit  of  the  creditor  and  not  for  the  benefit  of  the 
debtor,  if  the  property  was  taken  on  other  debts  of  such  debtor. 
Exceptions  as  to  jury  trial  dismissed. 

Judgment  reversed  on  report,  and  judgment  for  the  defendant 
for  smallest  sum  reported. 

The  petition  for  new  trial  founded  upon  errors  of  law  in  the 
county  court,  it  has  often  been  held,  cannot  be  entertained.  The 
only  proper  mode  to  review  such  questions  is  to  have  them  placed 
upon  the  record  in  such  form  as  to  come  here  for  revision  either 
upon  the  exceptions  or  writ  of  error. 

Petition  dismissed  without  costs. 
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The  Rutland  and  Burlington  Railroad  Company  v,  th^ 
estate  of  William  Lincoln,  appellant 

Eatification  of  agency.    Married  woman,     Witneu* 

One  B.  wlthont  authority  tigned  the  |(g^  of  the  intestate  at  a  taheeiiber  ft>r  ten 
•haree  of  the  capital  stock  of  the  JBbttVSTn^  company.  Heldy  that  the  sahse- 
qnent  declaration  of  the  intestate  to  strangers  that  he  had  taken  that  anouit  of 
stock  did  not  amonnt  to  a  ratlAoation  of  the  not  of  B. 


^ 
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A  married  woman  is  a  competent  witness  in  a  suit  in  fkvor  of  an  estate  in  wbioh 
she  is  interested  as  one  of  the  heirs,  where  her  husband  has  given  bonds  in  behalf 
of  the  estate  for  its  prosecution,  if  she  is  oflfered  on  the  part  of  the  estate,  and 
there  is  nothing  showing  that  her  testimony  would  violate  any  confidence  between 
her  and  her  husband. 

Assu^iPSiT  to  recover  assessments  upon  the  alleged  subscrip-  |^ 
tion  of  the  intestate  for  ten  shares  of  the  capital  stock  of  the  Rat- 
land  and  Burlington  Railroad  Company.  The  case  came  to  the 
countj  court  by  appeal  from  the  allowance  of  commissioners,  and 
vas  tried  by  jury  upon  the  general  issue,  with  notice  that  said 
subscription  was  not  made  by  the  intestate  nor  by  his  authority^ 
at  the  March  Term,  1856,  —  Pierpoint,  J.,  presiding. 

The  plaintiffs  introduced  the  subscription  book  of  the  Rutland 
and  Burlington  Railroad  Company,  which  was  according  to  the 
only  form  of  subscriptions  for  stock  ever  circulated  by  said  com- 
pany, whereon  was  written  at  the  foot  of  the  contract  for  the  taking 
of  stock  the  name  of  the  intestate,  as  follows :  "  1845,  July  3, 
William  Lincoln  —  Ten  Shares,"  and  it  appeared  that  the  same  v 
was  so  written  by  one  John  Buckmaster.  • 
^  The  plaintiffs  claimed  that  the  intestate  had  ratified  the  act  of 
Buckmaster  in  so  signing  his  name,  and  to  prove  this  offered  the 
testimony  of  sundry  witnesses,  not  officers  or  agents  of  said 
railroad  company,  that  the  intestate,  after  such  signature  by 
Buckmaster,  had  said  to  them,  but  not  to  or  in  the  presence  of 
Buckmaster,  or  of  any  officer  or  agent  of  the  company,  that  he, 
the  intestate,  had  taken  one  thousand  dollars  of  stock  in  said  rail- 
road company,  with  other  evidence  that  the  name  of  the  intestate  ^ 
appeared  in  no  other  place  on  their  subscription  books.  The 
defendant  objected  to  the  admission  of  this  testimony,  but  the  court 
admitted  it. 

The  defendant  thereupon   requested  the  court  to  charge  the 
jury  that  if  they  should  find  that  Buckmaster  had  no  authority  to  \ 
rign  the   name  of  the  intestate  at  the  time  of  signing,  the  mere  / 
declaration  of  the  intestate  as  above,  made  subsequently,  did  not ' 
amount  to  a  ratification  or  confirmation  of  the  act  of  Buckmasterl 
in  making  such  signature.     The   court  declined  so  to  charge  the 
juijy  but  charged  them  that  although  they  should  find  that  Buck- 
master  had  no  authority  to  sign  the  name  of  the  intestate  at  the 
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time  it  was  signed,  yet  the  intestate  could  afterwards  confirm  and 

ratify  the  act  of  Buckmaster  so  as  to  make  him,  the  intestate, 

liable  as  a  subscriber ;  and  that  if  the  jurj  should  find  from  the 

.  evidence  that  the  intestate,  afler  such  signing,  spoke  of  the  stock 

-^  I  as  his  own  and  claimed  it  as  his,  it  was  a  sufficient  ratification  and 

I  confirmation  of  the  act  of  Buckmaster  in  making  the  subscription 

to  entitle  the  plaintiffs  to  recover  in  this  action^^ 

The  defendant  offered  as  a  witness  in  his  oehalf  Mrs.  Anna 
Bucklin,  wife  of  William  Bucklin.  It  appeared  that  Mrs.  Bucklin 
was  an  heir  at  law  of  the  estate  of  the  intestate,  and  interested  in 
the  suit,  and  that  William  Bucklin,  her  husband,  had  signed  the 
bond  with  the  administrator  to  the  probate  court  which  was  given 
on  the  appeal  to  this  court,  and  that  the  administrator  had  aban- 
doned the  defense  of  the  suit  and  that  it  was  defended  by  the 
heirs,  and  that  the  said  William  Bucklin  had  given  a  bond  to  the ,  •  , 
administrator  to  indemnify  him  against  any  liability  on  account  of 
the  suit.  The  plaintiffs  objected  to  the  admission  of  the  witness 
and  she  was  excluded  by  the  court. 

Verdict  for  the  plaintiffs.    Exceptions  by  the  defendants. 

Roberts  S^  Chittenden^  for  the  defendants. 

S,  H.  Hodges^  for  the  plaintiffs. 

^  The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.    This  case  seems  to  have  been  tried  in  such 
a  manner  as  to  be  practically  about  as  advantageous  to  the  defen- 
dant, perhaps,  as  if  the  charge  had  been  strictly  and  technically 
correct    The  testimony  no  doubt  tended  very  strongly  to  show 
either  an  original  authority  in  Buckmaster  to  make  the  subscrip- 
tion in  the  defendant's  name,  or  that  he  had  consented  to  assume 
it.     But  the  specific  question  raised,  and  upon  which  the  court  , 
were  requested  to  charge  was,  whether  Lincoln's   declaration  to  i.^ 
mere  strangers  that  he  had  such  an  amount  of  stock  in  the  defen^   ' 
dftots'  company  amounted  to  such  a  ratification  of  the  subscription. 
And  it  is   not  claimed  in  argument  that  it  did.     We  think  it 
impossible,  therefore,  to  affirm  the  charge  without  making  presump- 
tioas  80  remote  that  they  seem  to  us  somewhat  unnatural 
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n.  And  treating  the  trial  aa  coming  under  the  present  staiotey 
ma  we  must,  the  testimonj  of  Mrs.  Bucklin  is  not  objectionable  on 
the  ground  either  of  her  interest  or  that  of  &er  husband.  And 
there  is  nothing  in  the  case  to  show  that  her  testiuMmj  tended  to 
violate  any  confidence  between  husband  and  wife.  We  see  no 
leasoBy  therefore,  why  she  was  not  a  competent  witness 

Judgment  reyersed  and  case  remanded. 


Silas  H.  Hodges  and  Edward  F.  Hodges  v.  Caleb 
Hall. 

Statute  of  frauds. 

TiM  dtftadtmi  Mqneited  tlM  plalntifi  to  attend  to  Mrtain  miti  In  whteh  the  d«fta* 
dant'8  son  was  interested,  saying  that  if  they  would  do  the  business  for  his  son,  he 
(the  defendant)  would  pay  for  it.  The  plaintiiik  attended  to  the  suits,  and  made 
their  charges  therefor  directly  to  the  defendant,  and  it  did  not  appear  that  the 
defendant's  son  ever  employed  or  promised  to  pay  the  plaintifb.  J&M,  that  the 
serrioes  of  the  plaintiff  were  rendered  upon  the  credit  or  responsibility  of  tlie 
defendant,  and  that  his  promise  to  pay  fbr  them  was  an  original  promise  and  not 
within  the  statute  of  frauds. 

•  Book  acooukt.  The  plaintiff'  account  was  for  thdr  seryi- 
oes,  &C.9  as  attorneys.  The  disputed  items  were  charges  for  ser- 
vices and  expenses  in  suits  in  which  Caleb  B.  Hall,  a  son  of  the 
defendant,  was  a  party,  in  reference  to  which  the  auditor  reported 
the  following  facts : 

In  January,  1842,  the  defendant  told  one  of  the  plaintiffs  that 
Caleb  B.  Hall  wished  to  procure  a  discharge  as  a  bankrupt,  and 
that  he,  the  defendant,  wanted  the  plaintiffs  to  take  hold  of  the 
business  for  the  said  Caleb  B.  Hall,  and  do  such  professional 
business  as  might  be  required  by  the  said  Caleb  B.  in  suits 
in  which  he  was  interested,  referring  to  suits  arising  from  his 
then  recent  ftilure  in  business  as  a  merchant ;  and  on  this  occa- 
non,  the  defendant  said  that  if  the  plaintifis  would  do  the  bu^ef^ 
15 
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for  the  said  Caleb  B.  Hall,  he,  the  defendant,  would  paj  for  it. 
The  services  and  expenses  were  charged  by  the  plainti£&  to  the 
account  olT  the  defendant  During  the  progress  of  the  suits  in 
which  the  said  Caleb  B.  Hall  was  interested,  the  defendant  occa- 
sionallj  talked  with  the  plaintiffs  concerning  the  same.  On  the 
12th  of  June,  1847,  Silas  H.  Hodges,  one  of  the  plaintiffs,  sent  a 
letter  of  that  date  to  Caleb  B.  Hall,  calling  upon  him  for  a  settle* 
ment  of  the  claims  of  the  plaintiffs  against  him,  and  in  January, 
1849,  the  plaintiffs  presented  to  the  said  Caleb  B.  an  account 
embracing  the  same  services  and  expenses  above  referred  to,  but  at 
the  same  time  claimed  that  the  defendant  was  liable  for  them. 
There  was  no  undertaking  on  the  part  of  the  defendant  to  the 
plaintiffs  to  become  accountable  for  their  professional  services  and 
expenses  in  any  particular  suit  in  which  Caleb  B.  Hall  was  inter- 
ested as  aforesaid,  and  no  particular  suit  was  mentioned  by  the 
defendant  or  plainti£&  in  this  connection,  in  any  conversation  held 
between  the  defendant  and  the  plaintiffs,  or  either  of  them ;  and 
there  was  no  other  undertaking  on  the  part  of  the  defendant  to  the 
plaintiffs  in  reference  to  the  said  suits  in  which  Caleb  B.  Hall  was 
a  party  or  interested,  except  that  above  mentioned. 

These  charges  were  allowed  both  by  the  auditor  and  by  the 
county  court,  at  the  March  Term,  1856,  —  Pierpoint,  J.,  presid- 
ingy ....  and  to  their  allowance  the  defendant  excepted. 

JR.  R.  ThraUy  for  the  defendant 

The  undertaking  of  the  defendant  was  collateral  and  withm  the 
statute  of  frauds.  Caleb  B.  Hall  was  and  is  still  liable  for  these 
charges,  and  he  received  the  entire  benefit  of  the  plaintiffs'  servi- 
ces ;  Smith  v.  IdCy  3  Vt  290 ;  Skinner  ^B.  v.  Oananty  2  Yt  455 ; 
JJdrich  Y.  Jewell,  12  Yt  125 ;  NeweU  v.  Ltgraham^  15  Yt  422, 
425. 

&  H.  Bodges,  for  the  plaintifi. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  objection  to  the  plaintiffs'  recovery  in  this  case 
is  confined  to  that  portion  of  the  plaintiffs'  account  which  consists 
of  services  as  attorneys  in  the  business  of  one  Caleb  B.  HalL 
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The  only  question  in  the  case  is,  whether  the  promise  of  the 
defendant  to  pay  for  those  services  is  void  as  being  within  the 
statute  of  frauds*  The  auditor  finds  that,  before  anj  services  had 
been  rendered  bj  the  plaintiffs,  the  defendant  applied  to  one  of 
them,  and  requested  him  to  take  charge  of  some  professional  busi- 
ness in  which  Caleb  B.  Hall  was  interested  and  said  that  he  would 
pay  far  it  The  services  and  expenses  were  rendered  and  incurred 
>as  charged,  and  the  charges  were  originally  made  to  the  account  of 
the  defendant  The  auditor  reports  no  employment  of  the  plain- 
tifis  by  Caleb  B.  Hall,  nor  any  promise  from  him  that  they  should 
be  paid  for  their  services ;  nor  does  he  find  a  conditional  promise 
by  the  defendant,  that  he  would  pay  their  account  if  Caleb  B. 
Hall  did  not  If  such  had  been  the  finding  of  the  auditor,  the 
authorities  read  at  the  hearing  of  the  case  clearly  show,  that  the 
defendant's  promise  would  be  collateral  and  within  the  statute  of 
frauds.  The  whole  question  is  resolved  into  the  simple  inquiry, 
on  whose  credit  or  responsibility  were  the  services  rendered.  If 
they  were  rendered  upon  the  credit  of  Caleb  B.  Hall,  or  if  he  was 
liable  for  that  account,  the  defendant's  promise  is  collateral  and 
void ;  but  if  the  services  were  rendered  on  the  credit  of  the  defen- 
dant alone,  his  promise  to  pay  for  them  is  original  and  binding, 
though  the  services  may  have  been  rendered  for  the  benefit  of 
another.  The  question  is  mainly  one  of  fact,  and  ordinarily  the 
circumstance  that  the  defendant  alone  employed  the  plaintiffs,  that 
their  services  were  rendered  in  pursuance  of  that  employment, 
and  that  the  charges  were  made  at  the  time  to  the  defendant  are 
sujQ&cient  proof  that  the  account  accrued  on  his  credit  and  respon- 
sibility. But  these  considerations  probably  are  not  conclusive,  as 
the  question  depends  not  altogether  upon  the  words  of  the  promise 
or  the  manner  of  charging,  but  upon  the  particular  circumstances 
and  general  features  of  the  transaction ;  Matson  v.  Wharam^  2 
Term.  80 ;  Elder  v.  Warjield,  7  Har.  &  J.  391 ;  Chitty  on  Cont 
508.  In  determining  the  question  on  whose  credit  the  services 
were  rendered,  the  fact  that  the  plaintifiTs  in  1847,  and  afterwards 
in  1849,  called  upon  Caleb  B.  Hall  for  payment  of  this  account, 
and  claimed  that  he  was  liable  upon  it,  is  not  unimportant  If  the 
defendant's  promise  had  been  ambiguous  and  its  language  had 
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been  consistent  with  a  collateral  engagement,  tliat  circnmstance 
might  determine  the  result  of  the  case.  The  case  of  jRains  y. 
Stmrey,  3  Car.  k>  F.  181,  seems  to  have  turned  on  that  testimony. 
See  also  Simpion  y.  Penton^  2  Cromp.  he  Mees.  4d0.  In  this  case 
the  defendant's  promise  to  pay  the  plaintiffs  for  their  serrices  was 
made  in  clear  and  definite  language,  and  absolute  in  its  character. 
There  is  no  ambiguity  in  the  promise,  or  in  the  employment,  or  in 
the  manner  of  charging ;  nor  are  there  any  circumstances  stated  in 
the  case,  upon  which  the  plaintiffs  can  rely,  to  fasten  any  liability 
for  the  payment  of  this  account  on  Caleb  B.  Hall ;  and,  so  far  as 
it  is  to  be  regarded  as  a  question  of  fact,  the  report  of  the  auditor 
and  the  judgment  of  the  county  court  on  that  report  must  be 
regarded  as  haYing  determined  the  matter  for  the  plaintiffs. 
Judgment  af&rmed. 


Selah  H.  Lakgdon  v.  The  Rutlakd  and  Washikoton  Rail- 
road Company,  George  W.  Strong  and  Thoiuls  H. 
Canfield. 

CangtahU;  his  right  to  act  without  giving  bond. 

A  person  elected  to  the  ofBoe  of  constable  may  discharge  its  duties  without  having 
executed  a  bond  to  the  town  if  it  has  not  been  required  of  him,  or  if  Its  execution 
and  delireiy  are  delayed  for  the  time  being  with  the  consent  of  the  selectmen. 
He  may  legally  act  as  constable  until  his  olBee  is  vacated  by  the  selectmen  on  his 
refhsal  to  execute  a  bond  to  their  satisfltction. 

Debt  upon  a  replevin  bond  taken  of  the  defendants  by  Isaae 
Gibson,  as  constable  of  the  town  of  Rutland,  on  the  16th  day  of 
May,  1854,  upon  the  service  by  him  of  a  writ  of  replevin  in  favor 
of  the  Rutland  and  Washington  Railroad  Company,  to  replevy 
property  attached  upon  a  writ  against  them  in  favor  of  the  plain- 
tiff. Plea,  non  ut  factum,  and  several  special  pleas  denying  that 
taid  Qibfioa  was  constable,  or  that  he  had  any  aiithoriQr  to  serve 
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the  writ  of  replevin,  and  that  the  bond  tsdten  by  him  was  therefore 
invalid,  &c  Trial  by  the  court,  March  Term,  1856,^-Pisb* 
roiNT,  J.,  presiding. 

Upon  the  trial  no  question  was  reserved  except  in  reference  to 
the  authority  of  Gibson,  in  reference  to  which  it  was  proved  that 
at  the  annual  March  meeting  of  the  town  of  Rutland,  held  March 
7th,  1854,  he  was  duly  elected  second  constable ;  that  he  imme^ 
diately  entered  upon  the  execution  of,  and  continued  to  perform 
the  duties  of  constable  from  that  time  to  the  time  of  the  service  of 
the  writ  of  replevin,  and  that  this  was  known  to  one  or  more  of 
the  selectmen  of  the  town ;  that  soon  after  the  town  meeting,  one 
of  the  selectmen  informed  Gibson  that  before  he  could  act  as  con* 
stable  he  must  give  bonds ;  that  Gibson  engaged  to  do  it,  and  did 
procure  a  bond  to  be  drawn  up  in  the  penal  sum  required  by  the 
aelectnen,  and  signed  and  sealed  it  himsell^  and  procured  sureties 
to  do  the  same  that  were  satisfactory  to  the  selectmen,  and  showed 
the  bond  to  one  of  them,  but  said  he  wanted  to  get  other  sureties^ 
and  retained  it  in  his  possession  with  an  understanding  between 
him  and  said  selectman  that  he  should  procure  the  additional  sig^ 
natures  to  the  bond  and  deliver  it,  the  said  selectman  cautioning 
him  against  doing  any  important  business  as  constable  until  the 
bond  was  delivered;  but  that  the  bond  never  was  delivered,  nor 
any  bond  given ;  and  that  the  selectmen  aAer  the  service  of  the 
writ  of  replevin,  notified  Gibson  that  he  must  not  do  any  more  busi^ 
ness  as  constable  until  the  bond  was  delivered ;  and  that  he  there* 
upon  ceased  from  the  performance  of  any  further  business  as  con* 
Btable  of  Rutland 

Upon  this  proof  the  court  decided  that  the  defendants  were  lia^ 
Ue  on  the  bond,  and  rendered  judgment  for  the  plaiatifi^  Except 
tions  by  the  defeadantsu 

D.  A.  SmmUejj,  for  the  defendants. 

C.  L.  WM'amSy  for  die  plaintiffs 

The  opinion  of  the  court  was  delivered  by 
IsHAM,  J.    The  case  of  Bowman  v.  Bamar^  24  Vt%  861t, 
aeems  decisive  upon  the  question  raised  on  these  exceptions.    In 
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that  case  it  was  held,  that  a  constable  derives  his  official  authority 
from  his  election  to  that  office,  and  from  the  statute  regulating  his 
duties  and  defining  his  powers.  The  execution  of  a  bond  to  the 
town  for  their  indemnity  is  not  regarded  as  a  condition  precedent  to 
his  right  to  execute  those  duties.  The  person  so  elected  can  law- 
fully discharge  them  until  his  office  is  vacated  by  the  selectmen,  on 
his  refused  to  execute  a  bond  to  their  satisfaction.  In  this  case  it 
appears  that  Isaac  Qibson  was  duly  elected  constable  of  the  town 
of  Rutland  in  March,  1854 ;  that  he  immediately  entered  upon 
the  performance  of  those  duties,  and  continued  to  discharge  them 
with  the  knowledge  of  one  or  more  of  the  selectmen,  from  that  time 
until  after  the  service  of  the  writ  of  replevin,  when  the  bond  was 
given  on  which  this  suit  is  brought.  It  is  stated  in  the  case  that, 
soon  after  his  election,  one  of  the  selectmen  informed  Mr.  Gibson 
that  he  must  give  bonds  to  the  town  before  he  acted  as  constable, 
and  which  he  then  agreed  to  procure.  But  it  is  also  stated,  that 
he  did  in  fact  procure  a  bond  with  sureties  to  the  satis&ction  of 
the  selectmen,  and  by  a  mutual  understanding  he  was  permitted  to 
retain  the  bond  in  his  possession  in  order  to  obtain  other  signa- 
tures, under  a  request  on  the  part  of  the  selectmen  to  refrain  from 
doing  any  important  business  as  constable  until  the  bond  was 
delivered.  It  is  apparent  from  this  request  that  the  office  had  not 
been  vacated,  and  that,  to  some  extent,  it  was  expected  he  would 
act  as  constable  of  the  town.  The  service  of  the  writ  of  replevin 
was  made  under  those  circumstances,  and  it  was  not  until  after  that 
writ  was  served,  and  this  bond  was  taken,  that  the  selectmen 
notified  Mr.  Gibson  that  he  must  do  no  further  business  as  con- 
stable of  the  town  of  Rutland.  The  execution  of  a  bond  to  the 
town  is  a  matter  between  the  constable  and  the  town,  and  in  which 
third  persons  have  no  interest  If  no  bond  is  required  by  the 
selectmen,  or  if  its  execution  and  delivery  for  any  reason  is 
delayed  by  consent,  the  constable  elected  may,  in  the  mean  time, 
execute  the  duties  of  that  office,  and  the  town  are  responsible  for 
his  acts  until  his  election  is  duly  vacated  by  the  selectmen.  Mr. 
Gibson,  therefore,  was  authorized  to  serve  that  writ  of  replevin  and 
take  this  bond ;  and  his  neglect  to  execute  a  bond  to  the  town  for 
their  indemnity  constitutes  no  defense  to  this  action. 
Judgment  affirmed. 
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JosiAH   HuxToaN  V.  Jbrbxiah   Dow,  tru9te$  of  Datid   B» 
Jones  and  Lucius  Dow« 

Trustee  jn'oeess, ,  Partnership  and  individual  creditors^ 

If  a  partner  traaaftrs  to  hl>  oredltor,  in  payment  of  his  individual  debt,  a  promia- 
•ory  note  of  the  firm,  such  note,  or  the  money  collected  npon  It,  cannot,  especially 
if  there  was  no  bad  flilth  in  the  transaction,  be  attached  and  holden  by  the  cred« 
itors  of  the  trm  by  the  tnutee  process.  And  If  there  was  bad  lUth  In  the  trans- 
action, the  property  could  be  reached  by  the  jpartnership  creditors  only  in  a  oouit 
<of  equity. 

Trustee  pro€E9S.  It  appeared  from  the  disclosure  and 
other  testiiDODj  that  the  principal  defendants  were  partners  under 
the  name  of  Jones  &  Dow,  that  thej  dissolved  their  partnership 
in  1850,  at  which  time  they  were  largely  indebted  to  the  trustee, 
who  was  the  father  of  Lucius  Dow,  and  also  his  individual  creditor 
to  a  lai^  amount  Soon  after  the  dissolution  Lucius  Dow,  who 
had  the  general  charge  of  closing  the  partnership  business,  trans- 
ferred to  his  father,  the  supposed  trustee,  several  promissory  notes 
which  the  firm  held  against  different  individuals  to  be  applied  and 
which  were  applied  upon  the  demands  which  he  held  against  both 
the  firm  and  against  Lucius  Dow  individually.  Jones  had  no 
knowledge  of  this  transaction  at  the  time,  but  was  informed  of  it 
soon  after  and  made  no  objection  to  it,  but  he  did  not  give  his 
assent  to  it  unless  it  was  by  his  silence ;  but  he  subsequently  and 
repeatedly  made  the  general  claim  that  partnership  property  ought 
to  pay  the  partnership  debts.  Jones  had  a  short  time  previously, 
with  the  assent  of  Dow,  appropriated  to  his  individual  use  notes  pf 
the  firm  to  a  larger  amount  than  those  used  by  Dow  in  providing  for 
his  individual  indebtedness  to  his  father;  and  Dow,  as  an  offset  to 
the  notes  so  taken  by  Jones,  assumed  the  responsibility  of  taking 
those  used  by  himself  upon  his  individual  indebtedness,  and  he 
charged  them  to  himself  upon  the  company  books  and  endorsed 
them  to  himself  with  the  name  of  the  firm,  and  then  endorsed 
them  personally  to  his  father.  At  this  time  the  firm  were  in  fiict 
insolvent,  but  they  were  not  generally,  so  regarded  until  some  time 
after.  The  amount  o^  the  notes  originally  belonging  to  the  firm 
'Which  tht;  trustee  received  upon  his  claim  against  Lucius  Dow  was 
three  hundred  and  fifty-eight  dollars  and  three  cents,  but  it  appeared 
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that  he  had  faQed  to  reaHze  a  eonsidefaMe  amotmt  upon  tme  of 
the  notes  taken  towards  his  dahxi  against  the  firm  in  ccosequence 
of  an  ofiset  the  signer  had  on  account  of  paying  a  note  to  a  third 
person  which  he  had  signed  as  surety  for'  |he  firm ;  and,  making 
the  proper  allowance  for  that,  the  money  he  had  received  exceeded 
his  claim  against  the  firm  only  to  the  amount  of  eighteen  dollars 
and  sixty-^ight  cents. 

Upon  these  facts  the  cotfnty  court,  March  Term,  1856, — Pieb^ 
POINT,  X,  presiding,— ^decided  that  the  trustee  was  not  chargeable^ 
to  which  decision  the  plaintiff  excepted. 

JS,  EdgertoHy  for  the  plaintiff,  dted  WaMam  et  al.  t.  Bcmi  of 
BeOowg  FaUi,  19  Tt  278. 

£,  FUhefy  Jr^  for  the  trustee. 

The  opinion  of  the  court  was  delivered  by 

Bei>fibi,i>,  Ch.  J.  In  regard  to  the  liability  of  the  trustee  if 
was  held  in  Barker  v.  EsteBy  19  Vt  151,  that  he  could  only  be  held 
liable  for  such  credits  as  he  held  of  the  principal  debtor  in  a  fidu-' 
ciary  relation,  and  which  were  intrusted  to  him  by  way  of  contract, 
express  or  implied,  to  restore  the  same  to  the  principal  debtor. 

Now  there  is  no  possible  ground  of  claiming  any  such  liability 
here.  The  claim,  in  argument,  is  put  upon  the  ground,  if  we  cor« 
rectly  understand  the  counsel,  that  it  was  a  virtual  fraud  in  the 
trustee  to  accept  of  these  partnership  notes  upon  his  individual 
debt  But  it  seems  to  us  the  evidence  of  any  such  fraud  is  slight 
indeed.  It  certainly  was  not  known  at  the  time  the  trustee  took 
the  notes  that  the  partnership  was  insolvent  And  all  but  about 
eighteen  dollars  of  the  money  collected  by  the  trustee  has  gone  to 
fiqnidate  what  were  originally  and  equitably  the  partnership  liabil-' 
ities,  and  in  regard  to  that  there  is  not  the  slightest  ground  of  claim 
that  any  fraud  was  intended  or  committed^  And  the  idea  that  the 
eighteen  dollars  was  applied  to  individual  debts  in  bad  faith  i» 
hi^ly  improbable* 

But  if  the  proof  of  fraud  were  more  satisfactory  we  do  not 
think  the  fraud  could  be  reached  by  the  creditors  in  this  mode* 
It  flhoold  be  done  by  some  procee^&ig  which  would  settle  the 
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whole  matter  as  to  all  oonoernecL  This  could  oolj  be  done  in  a 
court  of  equity* 

The  legal  title  to  the  notes  passed  by  the  endorsements  to  the 
trustee.  And  this  bejpig  a  species  of  property  passing  from  hand 
to  hand  by  delivery  cannot  be  pursued  and  recalled  except  in  a 
court  of  equity,  even  if  a  trust  could  be  attached  to  it,  so  that  upon 
both  grounds  we  think  the  trustee  is  not  liable  here* 

Judgment  affirmed. 


Mbkkim  Clab^  v.  School  Distkict  No.  7,  m  Pawlet. 

Contract* 

A  sehool  tfiACher  who  oontraots  to  teach  for  a  definite  terta  and  leaves  before  the 
term  te  flniahed)  without  ezooM,  cannot  recover  anything  for  his  part  performance' 

Book  aocoi^kt.  The  plaintiff's  account  was  for  teaching  school 
for  the  defendants  for  one  and  a  half  months.  The  facts  as  found 
and  reported  by  the  auditor  are  sufficiently  stated  in  the  opinion  of 
the  court. 

The  county  court,  March  Term,  1856,— Pierpoikt,  J.,  presid- 
ing,-—^rendered  judgment  upon  the  auditor's  report  in  favor  of  the 
defendants,  to  which  the  plainti£f  excepted* 

F.  Potter  and  Ji  J?.  Beamany  for  the  plaintiff.  . 

J,  B.  Brondty^  for  the  defendant* 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  It  is  found  in  this  case  that  the  plaintiff  was  employed 
as  a  teacher  in  this  school  district  for  three  months  and  a  half,  for 
the  sum  of  fifty-five  dollars ;  that  he  entered  upon  his  duties  under 
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tbat  contract  on  the  14th  of  November,  1853,  and  so  continued 
for  the  period  of  one  month  and  a  half.  The  auditor  states  that 
the  plaintiff  during  that  time  was  unfaithful  and  inattentive  to  his 
business  as  a  teacher;  but  as  the  prudential  committee  did  not 
interfere  in  that  matter,  his  right  to  recover  in  this  case  is  not 
affected  by  that  circumstance. 

It  appears,  however,  that  at  the  expiration  of  that  period,  the 
plaintiff  applied  to  the  prudential  committee  to  be  discharged 
from  further  service  as  a  teacher  under  his  contract,  but  that  no 
arrangements  of  that  kind  were  ever  made ;  and  that,  soon  after, 
he  left  the  school  himself  and  was  gone  for  five  or  six  days  to 
Hebron,  in  the  state  of  New  York,  without  any  communication 
on  the  subject  with  the  committee  of  the  district,  and  against 
their  will.  This  justified  the  committee  in  hiring  another  teacher, 
and  treating  the  plaintiff  as  having  abandoned  his  contract  and 
his  relation  as  teacher  in  that  district.  The  contract  of  the  plain- 
tiff was  clearly  an  entire  contract,  and  the  case  falls  within  the 
general  principal  that  if  a  contract  for  service  is  made  for  a  spe- 
cified period,  and  for  a  specific  compensation,  and  the  plaintiff 
leaves  that  service  without  sufficient  cause,  he  cannot  sustain  an 
action  for  such  services  as  were  rendered.  The  full  performance 
of  the  contract  on  his  part  is  a  condition  precedent,  and  if  not 
performed  agreeable  to  its  provisions,  there  can  be  no  recovery 
for  such  services  as  were  rendered.  This  doctrine  has  been 
frequently  decided  in  this  state  and  we  think  must  govern  this 
case. 

Judgment  affirmed. 
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Contract. 

A  penon  may  recover  for  the  time  he  labors  under  a  oontraot  for  an  entire  period, 
hot  in  whieh  he  rcwrres  the  right  to  quit  at  any  time  if  he  is  dlssatisfled,  if  he 
doea  become  diaeatisfied  and  leayes,  though  it  be  capriciously  and  without  any 
good  reason. 

Book  account.  The  plaintiff  claimed  to  recover  of  the 
defendant  for  two  months'  work  at  twenty  dollars  per  month,  in 
reference  to  which  the  auditor  found  and  reported  the  following 
&ct8: 

The  plaintiff  hired  out  to  the  defendant  to  work  on  his  farm  in 
Bnpert  for  the  term  of  five  months  at  twenty  dollars  per  month, 
provided  they  hoth  liked,  the  plaintiff  reserving  to  himself  the 
right  to  quit  at  any  time  if  dissatisfied,  and  giving  the  defendant 
the  right  to  discharge  him  in  like  manner.  He  commenced  work 
on  the  1st  day  of  May,  1855,  and  worked  for  the  space  of  two 
months  wanting  two  days,  when  he  quit  the  service  of  the  defen- 
dant, saying  he  was  sick;  but  the  sickness  was  but  a  slight  indispo- 
sition, and  within  about  ten  days  thereafter  he  hired  out  to,  and 
worked  for  one  Phelps  one  month  during  the  haying  season  for 
the  sum  of  thirty  dollars.  The  plaintiff  also  complained  of  the 
board  which  the  defendant  furnished,  but  he  was  permitted  to  and 
did  board  with  the  defendant's  family. 

The  auditor  found  that  the  plaintiff's  services  were  reasonably 
worth  sixteen  dollars  per  month  and  allowed  for  them  at  that  rate. 
The  county  court,  March  Term,  1856, —  Pierpoint,  J.,  presid- 
ing,—  rendered  judgment  in  favor  of  the  plaintiff  for  ths  amount 
reported  by  the  auditor.    Exceptions  by  the  defendant 

J.  B.  Bromley  and  2>.  JE.  Mcholsorif  for  the  defendant 

F.  Pottery  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  This  action  is  brought  to  recover  compensation  for 
two  month's  labor  at  the  rate  of  twenty  dollars  per  month.  It  is 
stated  by  the  auditor  that  the  plaintiff  agreed  to  labor  for  the 


220  BUTLAITD  CJOONTT. 

HodgM  «.  B.  h.  B»  B.  Company. 

defendant  on  Ids  fkrm  for  five  months,  provided  they  hoik  liked. 
The  plaintiff  reserved  to  himself  the  right  to  leave  the  defendant's 
service  at  any  time,  if  such  were  his  inclinations ;  and  for  the  same 
reason  the  defendant  reserved  the  right  to  discharge  him  from  his 
service.  The  plaintiff's  complaint  in  relation  to  his  board  and 
sickness,  the  auditor  states,  had  no  reasonable  foundation  in  factf 
and  was  no  just  ground  for  leaving  the  defendant's  service  ;  but 
still,  each  party  had  the  right  to  terminate  the  contract  of  service 
if  for  any  reason  they  did  not  like  to  have  it  continued.  In  leav* 
ing  the  defendant's  service  the  plaintiff  violated  no  contract,  though 
his  dislike  may  have  been  formed  without  good  reason,  and  even 
capriciously ;  for  it  was  a  right  he  reserved,  and  which  the  defen* 
dant  agreed  he  might  exercise*  Under  the  provisions  of  this  con- 
tract we  think  the  plaintiff  is  entitled  to  recover  for  the  services 
he  has  rendered  for  the  defendant,  as  reported  by  the  auditor* 
Judgment  affirmed. 


George  T.  Hodges  v.  The  Rutla^nd  akd   BtjRLiNGToi^ 
Railboad  Compant. 

VompensaHon  for  services  as  a  director.  Authority  of  president 
of  a  eorporcUion*  VhatUhoritted  understanding.  Bill  of  par^ 
ticulars. 

The  servioes  of  the  plMlntiff)  who  ynn  one  of  the  directors  of  the  deftndants*  eom« 
peny  end  a  member  of  the  execntive  committee  of  that  board,  A«W  to  be  each 
■errioee  as  could  be  performed  only  by  a  director,  and  that  the  compensation 
to  be  aUowed  for  them  was  therefore  regulated  by  the  vote  {q.  «. }  prescribing  the 
pay  of  the  directors. 

Where  a  board  of  directors  hare  by  resolution  established  the  compensation  to 
be  paid  to  them  for  their  services,  the  president  cannot,  without  the  concurrence 
of  the  other  members  of  the  board,  bind  the  corporation  to  pay  to  any  one  of 
them  a  larger  sum. 

A  person,  not  otherwise  entitled  to  a  particular  compensation  for  certain  tBrrieee 
performed  by  him,  is  not  so  entitled  because  he  understood  from  a  conTezsation 
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with  ths  other  party  that  ha  was  to  be  so  allowed,  when  there  waa  nothing  in  tha 
conTenation  which  Justified  him  in  making  such  an  inibrenoe. 

The  partieolarity  or  minntenesB  required  in  a  speeifleatlon  of  claims  under  the 
general  counts  is  a  matter  of  practice  and  discretion  in  the  court,  and  not  a  ground 
of  error. 

Book  aocouivt.  The  cUsputed  items  in  the  pbuntiff 'b  acocMmt 
were  as  follows : 

^  To  services  as  director  and  executive  committee,  four 

years,  ten  months,  nineteen  days, $4,896.00 

'^To  two  and  one-half  per  cent  commission  on  sale  of 

bonds  to  the  amount  of  twenty  thousand  dollars,. .     500.00  " 

In  reference  to  the  first  of  the  above  items  the  auditors  reported 
the  following  facts : 

The  plaintiff  was  elected  a  director  at  the  organization  of  the 
company,  July  3,  1845,  and  was  annually  re-elected,  and  continued 
to  serve  as  director  until  June,  1851.  During  that  time  he  spent 
in  the  service  of  the  company  four  hundred  and  one  days. 

For  the  convenient  dispatch  of  business,  and  to  enable  the 
president  of  the  company  to  consult  and  advise  with  a  less  than 
the  whole  number  of  directors,  in  cases  requiring  the  advice  and 
assistance  of  the  directors  in  the  recess  between  their  sessions,  the 
board  of  directors,  at  a  regular  meeting,  passed  a  res(^ution 
appointing  the  plaintiff,  Charles  Linsley  and  William  Henry  an 
advisary  conmiittee,  who,  with  the  president,  should  constitute  the 
executive  committee ;  and  of  this  committee  the  plaintiff  continued 
a  member  as  long  as  he  remained  in  the  board.  At  the  same 
meeting  of  the  directors  they  passed  a  resolution,  which  was  never 
rescinded,  revoked  or  modified,  of  which  the  following  is  a  copy : 

JResohed,  That  general  services  rendered  by  the  directors  be 
performed  without  pay ;  for  all  special  services  required  of  any 
of  the  directors,  which  will  call  them  from  home,  they  shall  be 
allowed  not  exceeding  two  dollars  per  day,  and  expenses,  under 
the  direction  of  the  executive  committee. 

Soon  after  the  raising  the  executive  committee  the  plaintiff 
iaibniied  the''  presi^nt  of  the  company,  Judge  FoUett,  that  he 
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fonnd  the  duties  of  said  committee  quite  too  burdensome,  and 
required  too  much  of  his  time,  and  that  he  could  no  longer  remain 
a  member  of  said  committee,  with  the  rate  of  compensation  pro- 
vided by  the  resolution  above  referred  to.  The  president  desired 
the  plaintiff  to  remain,  and  assured  him  the  company  would  pay  a 
reasonable  compensation  for  the  services  of  the  committee,  in  con- 
sideration of  which  the  plaintiff  concluded  to  remain. 

There  is  no  proof  that  either  the  company  or  any  of  the  other 
directors  were  cognizant  of,  or  ever  assented  to  this  assurance 
given  by  the  president  to  the  plaintiff. 

Thirty-eight  of  the  four  hundred  and  one  days'  services  were 
rendered  by  the  plaintiff  at  his  home ;  forty-nine  and  one-half 
days  are  properly  referable  to  the  duties  of  said  conmiittee,  and 
the  remainder  of  the  time  to  duties  as  director  at  large. 

The  services  of  the  plaintiff  as  a  member  of  the  executive 
committee,  the  auditors  found,  were  worth  three  dollars  and  fifly 
cents  per  day ;  and  they  reported  that  if  the  plaintiff  was  entitled 
to  recover  a  reasonable  compensation  for  all  his  services,  irrespec- 
tive of  the  resolution,  he  was  entitled  to  recover  for  such  services 
the  sum  of  one  thousand  four  hundred  and  three  dollars  and  fifty 
cents ;  and  if  he  was  restricted  to  the  rate  prescribed  by  said  reso- 
lution for  all  services  as  director  at  large,  but  not  as  to  services  as 
executive  committee;  or,  if  the  restriction  as  to  services  as  member 
of  said  committee  was  removed  by  the  request  and  assurance  of 
the  president,  he  was  entitied  to  recover  the  sum  of  eight  hundred 
and  twenty-five  dollars  and  twenty-five  cents ;  and  if  he  was 
restricted  by  said  resolution  for  all  services,  both  as  director  at 
large  and  as  a  member  of  said  committee,  and  such  restriction  was 
not  removed  by  what  passed  between  him  and  the  president,  he 
should  recover  for  his  services  the  sum  of  seven  hundred  and 
twenty-five  dollars  only. 

As  to  the  other  disputed  item  in  the  plaintiff's  account,  the 
auditors  found  the  following  facts:  The  plaintiff  sold  twenty 
thousand  dollars  of  the  defendants'  bonds,  which  were  issued  for 
the  purpose  of  raising  funds  to  enable  the  defendants  to  finish  and 
equip  their  raiboad.  The  board  of  directors  considered  it  a  part 
of  their  duty  as  directors,  and  took  it  upon  them  to  provide  for  the 
sale  and  disposition  of  said  bonds,  and  they  severally  took  of  said 
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bonds  and  negotiated  them  as  thej  had  opportunity  and  accounted 
for  the  avails  to  the  treasury  department  But  at  a  meeting  of 
the  directors  held  before  the  plaintiff  sold  any  of  said  bonds,  the 
question  of  commission  on  the  sale  of  bonds  was  talked  up,  and 
the  plaintiff  understood  firom  said  talk  that  the  directors  were  to 
charge  two  and  one-half  per  cent  commission  for  the  sale  of  said 
bonds ;  but  it  did  not  appear  that  the  other  directors  so  under- 
stood it 

The  auditors  found  that  for  the  time  and  expenses  of  the  plain- 
tiff in  negotiating  said  bonds  he  had  charged  in  his  account,  and 
they  reported  that  if  he  was  entitled  to  recover  a  commission  for 
the  sale  of  said  bonds,  one  per  cent  was  a  reasonable  commission, 
which  would  amount  to  the  sum  of  two  hundred  dollars. 

Upon  this  report  the  county  court,  March  Term,  1856, —  Pieb- 
POIKT,  J.,  presiding, —  rendered  judgment  for  the  plaintiff  for  the 
amount  reported  by  the  auditors  in  their  second  alternative,  adding 
thereto  two  hundred  dollars  for  commission  on  sale  of  bonds ;  to 
which  judgment  both  parties  excepted. 

The  defendants  plead  the  general  counts  in  assumpsit  in  offset, 
and  upon  being  called  upon  by  the  plaintiff's  attorney  they  fur- 
nished the  following  specification,  viz: 

''  The  defendants  claim  amount  due  on  the  plaintiff's  notes  to 
corporation,  as  follows : 

Note  dated  July  7,  1847,  for $200 

Note  dated  March  11,  1848,  for 250 

Note  dated  October  4,  1849,  for 500 

.  And  interest  from  date, 

"  The  defendants  also  daim  that  there  is  due  from  the  plaintiff 
to  the  defendants,  about  three  thousand  dollars  for  money  received 
by  the  plaintiff  to  the  defendants'  use,  and  money  had  and 
received." 

No  objection  was  made  by  the  plaintiff  to  the  allowance  of  the 
amount  due  on  the  three  notes  mentioned  in  the  specification.  The 
defendants  also  claimed  to  be  allowed  the  amount  due  on  a  memo- 
randum check  for  four  hundred  and  fifty-one  dollars  and  ninety 
cents  given  by  the  plaintiff  to  the  defendants'  treasurer  in  January, 
1850,  to  the  allowance  of  which  the  plaintiff  objected  for  the 
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reason,  among  others,  that  it  was  not  set  forth  in  the  defendants' 
specification.  The  defendants'  testimony  tended  to  show  that  the 
plaintiff  had  notice  that  the  amount  due  on  said  check  would  be 
claimed.  The  county  court,  September  Term,  1856, —  Piebpoint, 
J.,  presiding, — allowed  to  the  defendants  the  amount  of  the  check, 
to  which  the  plaintiff  excepted. 

&  H.  Hodges  and  O.  L.  WiUiamSy  for  the  plaintiff. 

JE*  K  Briggs  and  D.  A.  SmaiU&g^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bedfisld,  Ch.  J.  The  services  of  the  plaintiff  as  a  member 
of  the  executive  committee  were  clearly  such,  so  far  as  this  report 
shows,  as  he  could  only  have  performed  as  director.  That  was,  at 
most,  a  sub-division  or  particular  department  of  the  office  of  direc- 
tor, and  one  which  none  but  a  director  could  have  perfomed.  It 
does  not  appear  in  this  case  as  it  did  in  that  of  Henry  v.  ^  ecune 
defmdaniy  that  this  plaintiff  acted  as  construction  agent  or  in  any 
other  capacity  out  of  the  strict  line  of  his  office  of  director  and 
member  of  the  executive  committee,  which  we  regard  as  of  the 
same  character.  He  was  then,  upon  the  very  ground  of  the  decis- 
ion in  Henry  v.  H,  ^  B,  R,  Company^  entitled  only  to  pay  as  director 
under  the  resolution.  This  is  the  view  the  plaintiff  evidently 
took  of  the  question  at  the  time,  for  he  informed  the  president  of 
the  company  that  he  could  not  continue  to  act  as  member  of  the 
executive  committee  at  the  compensation  fixed  by  the  resolution, 
and  the  president  assured  him  he  should  receive  a  reasonable  com- 
pensation. But  this  he  evidently  had  no  power  to  do  without  the 
concurrence  of  the  board  of  directors  and  in  express  contravention 
of  this  unrescinded  resolution.  We  think,  therefore,  that  the 
plaintiff  was  only  entitled  to  recover  in  regard  to  these  services 
the  amount  stated  in  the  third  alternative. 

n.  The  claim  for  commission  for  selling  the  bonds  of  the  com- 
pany while  he  was  director,  we  think  the  plaintiff  is  not  entitled 
to  recover.  He  supposed  from  conversation  with  the  directors 
that  it  was  their  understanding  that  a  commission  should  be  allowed 
to  all  the  directors.    But  it  seems  they  had  no  such  understandiag. 
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And  there  is  nothing  in  the  case  to  show  that  the  plaintiff  was 
justified  in  making  any  such  inference.  And»  if  not,  he  cannot 
claim  any  advantage  on  the  ground  of  any  understanding  on  his 
part  to  which  the  company  gave  no  countenance.  And,  aside 
from  any  special  contract  or  mutual  understanding,  the  case  is  the 
same  as  the  other  portion  of  the  claim,  the  special  services  of  a 
director,  and  controlled  hy  the  resolution.  There  is  no  more 
ground  to  tmpfy  a  contract  for  a  commission  than  to  imply  a  con- 
tract for  extra  compensation  in  any  other  part  of  the  case. 

And  we  understand  from  the  report  that  the  plaintiff's  time  and 
expenses  have  been  allowed  for  this  very  service.  The  form  of 
expression  is  "  that  for  the  time  and  expenses  of  the  plaintiff  in 
negotiating  said  bonds,  he  has  charged  in  his  account,"  and  we  see 
nothing  to  raise  any  doubt  that  this  portion  of  the  account  has 
been  allowed.  If  not  it  should  have  been,  and  it  was  the  plain- 
tiff's fault  not  to  urge  it  in  the  proper  form  and  have  it  so  presented 
in  the  report,  that  it  could  be  known  that  it  was  not  allowed.  We 
make  no  question  it  was  allowed. 

m.  In  regard  to  the  offset  it  is  no  doubt  true  that  the  specifi- 
cation was  probably  too  general,  and  if  objected  to,  at  the  time  of 
filing,  on  that  ground  should  have  been  made  more  specific.  But 
in  other  respects  it  covered  the  claim.  There  was  no  variance. 
The  real  objection  is  that  it  was  not,  in  the  technical  sense,  a  suffi- 
ciently specific  bill  of  the  particulars  of  the  defendants'  claim. 
But  this  is  matter  of  practice  merely  and  no  ground  of  error.  It 
is  matter  of  discretion,  like  the  rules  of  practice  in  the  county 
court,  so  far  as  its  particularity  is  concerned,  certainly. 

Judgment  reversed,  and  judgment  for  the  defendants,  allowing 
the  plaintiff  the  third  allowance  in  the  report,  and  interest  from 
the  date  of  the  report. 
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Jason  F.  Walker  v.  Marcus  P.  Norton,  appellant 

Statute  of  frauds.      Original  undertaking.     Book  account 
Contract. 


The  plaintiff,  who  was  the  preceptor  of  an  academy,  requested  the  defendant  to  i 
In  getting  up  an  exhibition  of  its  students  and  procure  music  therefor;  and  it 
was  understood  between  them,  that  the  plaintiff  would  indemnify  him  for  his 
services  and  expenditnres.  a  subscription  being  relied  upon  for  raising  the  neeca- 
sary  funds.  i/e/<l,  that  the  implied  promise  arising  fVom  the  request  and  under- 
standing was  an  oi  iginal  one,  and  not  within  the  statute  of  fhtuds,  there  being  no 
other  person  liable  upon,  or  in  reference  to  it. 

Heltf,  also,  that  for  the  services  performed  and  expenditures  made  in  pursuance  of 
such  request  and  understanding,  a  recovery  might  be  had  In  an  action  on  book 
account. 

The  defendant  himself  had  charge  of  the  subscription  relied  upon  for  the  payment 
of  his  services,  but  upon  the  fkcts  reported,  q.  «.,  held^  that  there  was  nu  such  neg- 
lect of  duty  or  looseness  in  doing  tlie  business,  as  to  deprive  him  of  all  claim  to 
compensation  for  his  services. 

As  a  part  of  the  deftndant*s  employment,  it  was  expected  and  understood  that  he 
was  to  take  part  as  an  actor  in  the  exhibition,  which  he  finally  refused  and  n^- 
lected  to  do.  KeM,  that  as  It  did  not  appear  that  any  compensation  was 
expected  for  the  dramatic  portion  of  the  eervice  or  that  this  formed  any  induce- 
ment to  the  other  portion  of  the  employment,  the  rei^al  to  perform  as  an  actor 
would  not  prevent  a  recovery  for  the  other  services. 

Book  account.     In  offset  to  the  plaintiff's  account,  which 
was  for  the  board  and  tuition  of  the  defendant  in  the  Troj  Con- 
ference Academj,  of  which  the  plaintiff  was  the  preceptor,  the 
defendant  presented  an  account  as  follows : 
^  To  paid  expenses  to  and  from  Rutland,  &c.,  preparing 

for  exhibition, $16  00 

«  Paid  the  Whitehall  Band, 14  00 

"  Time  and  services  in  preparing  for  the  exhibition,  pro- 
curing schemes  printed,  &c^ 12  00" 

In  reference  to  this  account  the  auditor  reported  the  following 
facts: 

Some  time  previous  to  the  close  of  the  summer  term,  1854,  of  the 
T.  C.  Academy,  and  while  the  defendant  was  boarding  there  with 
the  plaintiff,  an  exhibition  of  the  students  was  had,  and  the  defen- 
dant performed  the  services  and  made  the  expenditures  as  charged 
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at  the  request  of  the  plaintiff,  and  upon  the  understanding  between 
the  parties  that  if  the  defendant  would  assist  in  getting  up,  and 
would  take  part  in  said  exhibition,  that  the  defendant  should  loose 
nothing,  but  should  be  indemnified  by  the  plaintiff  for  his  services 
and  expenditures.  In  pursuance  of  said  understanding,  the  defen- 
dant employed  a  band  of  music  for  said  exhibition,  and  had  been 
compelled  to  pay  them  for  their  services  on  that  occasion  the  sum  of 
fourteen  dollars,  and  he  performed  services  and  made  expenditures 
in  the  preparation  of  said  exhibition,  upon  the  understanding  afore- 
said, to  an  amount  sufficient  to  pay  the  plaintiff's  account  against 
him,  but  the  defendant  declined  and  refused  to  go  on  or  to  take 
any  part  in  said  exhibition  as  an  actor,  and  did  not,  although  it  was 
expected  that  he  would  at  the  time  of  entering  into  said  under- 
standing. 

The  exhibition  was  principally  an  affair  of  the  students,  and 
they  had  charge  of  the  necessary  preparation  and  arrangements, 
and  to  meet  the  expenses  the  students  and' all  interested  relied  on 
subscriptions  obtained  for  that  purpose.  The  students,  in  carrying 
ou{  their  arrangements  for  said  exhibition,  appointed  three  com- 
mittees, on  one  of  which  they  appointed  the  defendant,  and  the 
defendant  as  such  committee  took  charge  of  the  subscription  paper 
referred  to,  and  collected  the  money  subscribed  so  far  as  the  same 
was  paid,  and  disbursed  the  same  in  paying  said  exhibition  expen* 
ses,  but  the  amount  of  said  subscriptions  and  the  collections  and 
disbursements  that  were  actually  made  by  the  defendant  did  not 
appear.  At  the  close  of  the  school  and  exhibition  the  subscription 
paper  was  in  the  hands  of  the  defendant,  and  at  that  time  all 
expenses  connected  with  the  exhibition,  that  had  been  incurred, 
had  been  paid  except  the  three  items  in  the  defendant's  account, 
and  the  amount  charged  as  paid  the  band  was  due,  and  the  plain- 
tiff at  the  time  offered  to  pay  them,  but  the  defendant  then  said 
that  the  subscription  was  partly  uncollected,  and  for  that  reason  it 
was  not  then  paid  by  the  plaintiff,  and  remained  unpaid  until  the 
commencement  of  this  suit  when  the  defendant  paid  it,  and  charged 
it  to  the  plaintiff.  When  the  defendant  left,  which  he  did  soon 
after  the  close  of  the  term,  he  took  with  him  the  subscription 
paper,  and,  soon  after  he  returned  home,  voluntarily  destroyed  it, 
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supposing  that  all  had  been  collected  upon  it  that  could  be.  He 
kept  no  entries  of  the  money  collected  by  him  on  said  subscrip- 
tion, or  of  the  amount  paid  out  except  as  appears  by  his  account 
attached,  and  he  never  rendered  to  the  plaintiff  any  account 
thereof,  nor  was  there  any  evidence  to  prove  the  amount  sub- 
scribed or  collected  by  the  defendant  or  of  his  disbursements, 
except  the  testimony  of  the  defendant. 

Upon  the  foregoing  facts  the  auditor  found  that  the  defendant 
was  entitled  to  be  allowed  for  the  value  of  his  services,  and  for  the 
expenditures  made  and  charged  in  his  account  against  the  plaintiff, 
add  that  there  is  nothing  due  to  either  party  to  balance  book 
accounts ;  and  upon  the  report  of  the  auditor,  the  county  court, 
September  Term,  1856, —  Pierpoint,  J.,  presiding,  —  rendered 
judgment  for  the  defendant     Exceptions  by  the  plaintiff. 

J.  B.  Beaman^  for  the  plaintiff. 

L  The  understanding  between  the  plaintiff  and  the  defendant, 
that  the  latter  should  lose  nothing,  but  should  be  indemnified  by 
the  plaintiff,  was  dearly  a  collateral  undertaking ;  Aldrich  v.  Jew- 
etty  12  Vt  185;  Smith  v.  Watson,  14  Vt  432;  Smith  v.  B^de,  19 
Vt,54. 

II.  The  defendant's  claim  is  one  for  damages  as  indemnity 
under  a  specicd  contract,  and  as  such  is  not  a  proper  subject  of 
book  charge ;  Pierce  v.  Smith,  16  Vt.  166 ;  Bailey  v.  BaiUy,  16 
Vt  656;  Scott  v.  Lance,  21  Vt  507. 

III.  But  whether  the  defendant's  claim  was  one  for  indemnity 
or  for  services  and  disbursements  as  the  plaintiff's  agent,  and 
doing  the  plaintiff's  business,  he  was  required  to  keep  at  least  an 
account  of  his  receipts  and  disbursements,  so  that  it  might  be 
known  that  the  plaintiff  did  not  suffer  by  his  negligence ;  Story's 
Agency,  sees.  332,  833,  348,  203,  204,  205,  208. 

IV.  The  destruction  of  the  subscription  papers  by  the  defen- 
dant, taken  in  connection  with  facts  stated  by  the  auditor,  should 
f>^  held  such  negligence  and  misconduct  as  to  amount  to  a  forfeit- 
ure of  any  claim  he  might  have  had ;  Story's  Agency,  as  above  ; 
1  Gr.  Ev.  109,  n.;  12  Wendall  173. 

It.  The  auditor  expressly  finds  the  &ct  that  the  defendant  failed 
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and  refused  to  perform  the  condition  of  the  contract  on  which 
depended  hiss  right  to  recover  in  this  or  any  form  of  action ;  Smith 
V.  Bffde,  19  Vt.  51;  I  Ch.  Pleadings  313,  317  and  note. 

&  ff.  Bodges  and  D.  E.  Nicholson,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
Red  FIELD,  Ch.  J»     The  questions  in  this  case  arise  upon  the 
defendant's  account.     It  is  claimed  : 

1.  That  the  plaintiff's  undertaking  was  merely  collateral,  and 
80  within  the  statute  of  frauds.  It  is  no  doubt  true  that  contracts 
of  indemnity,  or  to  pay  upon  condition  that  the  promisee  does 
not  receive  pay  in  some  oiher  way,  are  within  the  statute  of 
frauds.  But  this  is  upon  the  ground  that  it  is  an  agreement  to 
answer  for  the  "  debt,  default  or  miscarriage  of  another,"  in  the 
very  terms  of  the  English  statute  of  frauds.  But  when  no  other 
person  is  liable  for  the  same  debt,  the  case  is  not  within  the 
statute,  although  the  party  may  expect  to  obtain  pay  from  some 
other  fund  which  fails.  As  if  a  teacher  be  hired  to  teach  either 
a  public  or  private  school  to  be  paid  a  certain  price  if,  in  one  case 
the  public  money  do  not  pay,  or  the  other  the  tuition  do  not  pay, 
this  is  an  original  and  not  a  collateral  undertaking,  although  it  is 
conditional  in  some  sense.  Such  is  the  present  case.  The  plain- 
tiff was  to  pay  what  the  subscription  did  not,  and  it  was  an  origi- 
nal promise. 

2.  We  think  the  service  was  properly  chargeable  to  plaintiff  in 
the  first  instance,  subject  to  what  might  be  obtained  upon  the  sub- 
scriptions, and  may  therefore  be  recovered  in  this  action.  It  is 
not  a  claim  for  damages. 

3.  There  does  not  seem  to  have  been  any  such  neglect  of  duty 
in  regard  to  keeping  the  account,  or  collecting  the  subscriptions,  as 
to  deprive  the  defendant  of  all  claim  to  compensation.  If  any  loss 
accrued  in  consequence,  it  should  fall  upon  the  defendant  And  in 
regard  to  doubts  raised  by  the  loose  manner  of  doing  the  business, 
they  should  be  solved  against  the  party  causing  them.  But  he 
does  not  thereby  forfeit  all  claim. 

4.  In  regard  to  the  defendant's  refusal  to  take  part  in  the  exhi- 
bition as  an  actor,  it  would  seem  from  the  report,  in  every  view, 
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that  it  was  expected  he  would,  and  that  he  finally  refused  to  do  so. 
But  it  does  not  appear  that  the  contract  was  entire,  or  that  anj 
compensation  was  expected  for  the  dramatic  portion  of  the  service, 
or  that  this  had  in  the  plaintiff's  mind  anj  connection  with  the 
employment,  or  formed  any  inducement  to  employ  him  in  the 
other  portion  of  the  service.  If  not,  the  refusal  to  perform  as  an 
actor  is  no  ground  of  reducing  the  compensation  for  the  other  ser- 
vices. And  destroying  the  subscription  is  matter  of  evidence 
merely,  in  which  view  it  seems  to  have,  been  looked  upon  by  the 
auditor.  The  case  seems,  from  all  we  can  learn,  to  have  been 
correctly  decided. 
Judgment  affirmed. 


James  McDaniels  v.  The  President,  Directors  and  Com- 
pany OP  the  Bank  op  Rutland,  Ezra  Harrington, 
Seneca  Smith,  Nathan  J.  Smith,  John  H.  Vail,  Isaac 
J.  Vail,  George  O.  Vail,  Aaron  R.  Vail  and  Jesse 
Lapham. 

[in  chancery.] 

Accord  and  $atufacti<m.    Receiving  money  offered  with  a  condi^ 
tion.     Surprise.     Mistake. 

When  a  imrty  makes  an  ofl^  of  a  certain  earn  to  settle  a  elaim,  the  sam  in  eontro. 
versy  being  ancertala  and  unliqaldated^  and  be  attaches  to  his  ofibr  the  condition 
tbav  the  sum  olTered,  if  taken  at  all,  must  be  received  in  ftiH  satisfaction  of  the 
claim  In  dispute,  the  other  party,  if  be  receives  It.  takes  it  subject  to  the  condition 
and  it  will  thus  operate  as  an  accord  and  satisfaction  even  thouf^h  he  declares  au 
the  time  that  he  receives  it  only  in  part  payment,  or  as  ftr  as  it  goes. 

The  nile^n  this  subject  is  the  same  in  equity  as  at  law,  and  the  decision  to  the  abOT« 
eifect  in  MrDanielt  v.  Lapknm  et  als,,  21  Vt.  222,  must  govern  in  this  caf>e  (a  rnlt  in 
chancery  in  reference  to  the  same  subject  matter,  and  between  the  same  parties 
In  interest,)  nnleM  there  exisU  some  special  equitable  ground  for  relief. 
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Surprise  Is  not  r  ground  for  relief  in  equity,  uule»  it  U  eooomp^i.ied  inith  Anud  and 
oircucn.eutiou,  the  exitfteuce  ol  neither  of  which  aie  shown  in  the  present  oute. 

I^orance  of  a  flict,  of  which  ignorance  the  party  is  eouMioaf,  i«  not  a  mietalLe  of 

CMSt. 

A  court  of  equity  will  not  ifford  relief  to  a  party  who  has  merely  loted  in  igno- 
rtuce  of  fkcts  which  lie  could  have  aocertained  by  the  exeicite  of  due  diligence  and 
inquiry. 

Mirtake  of  law  aiTords  no  ground  for  relief  in  equity  unless  under  peculiar  circum- 
stances involving  or  accompanied  with  other  grounds  for  such  relief. 

Appeal  from  the  Court  of  Ciiancert.  The  orator'g 
bill  prayed  for  a  foreclo:5ure  of  the  right  of  the  defendants  in 
equity  to  redeem  the  premises  described  in  a  mortgage  d^ied,  dated 
January  10th,  1828,  executed  by  Timothy  Reed  to  Alexander 
Barrett  to  secure  the'  payment  of  five  promissory  notes  of  that 
date  for  three  hundred  dollars  each,  which  with  the  mortgage  were 
sold  and  assigned  to  the  orator  by  Barrett  on  the  7lh  of  JVIarch, 
1828.  The  mortgagor,  Reed,  quit-claimed  the  mortgaged  prem- 
ises in  January,  1842,  to  Seneca  Smith,  Nathan  J.  Smith,  John  H. 
Vail,  Isaac  J.  Vail,  George  O.  Vail,  Aaron  R.  Vail  and  Jesse 
Lapham;  and  they  in  March,  1843,  deeded  the  premises  to  the 
President,  Directors  and  Company  of  the  Bank  of  Rutland,  and 
they  on  the  2d  of  February,  1848,  deeded  them  to  Ezra  Har- 
rington. 

The  bill  alleged  that  on  the  26lh  of  April,  1835,  the  orator  and 
the  said  Reed  ascertained  that  the  amount  due  upon  each  of  the 
notes  at  that  date  was  four  hundred  and  one  dollars  and  forty-five 
cents,  and  that  the  said  Reed  agreed  to  treat  tho!*e  sums  as  prin- 
cipal, and  pay  annual  interest  on  them,  the  notes  bearing  only 
simple  interest,  and  that  said  Reed  made  and  signed  a  memoran- 
dum on  the  back  of  each  of  the  notes  of  the  following  tenor : 
**Due  on  the  within,  with  annual  interest,  28th  April,  1835,  four 
hundred  and  one  dollars  and  forty-five  cents,"  and  that  on  the  26th 
day  of  April,  1836,  Reed  paid  one  hundred  and  twenty  dollars 
and  forty-three  cents,  being  one  yeiir's  interest  on  the  five  sums  of 
four  hundred  and  one  dollars  atid  forty-five  cente,  stated  on  the 
note  to  be  the  amounts  due  on  them ;  and  that  the  orator  instead 
of  endorsing  it  as  a  payment  of  the  interest  for  one  year  on  the 
above  named  sums,  endorsed  on  each  of  the  notes  as  follows. 


'  • 
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**  Received  the  interest  on  this  note,  26  April,  1836;"  and  that 
on  the  26th  of  April,  1839,  seventy-six  dollars  and  sixty-eight 
cents,  heing  three  years  annual  interest  on  one  of  said  sums  of 
four  hundred  and  one  dollars  and  forty-five  cents,  was  paid  which 
was  endorsed  on  one  of  said  notes  as  follows,  "  Rec'd  the  interest 
upon  this  up  to  the  26th  April,  1839 ;"  whereby  the  whole  amount 
of  interest  appeared  to  have  been  paid  on  each  of  said  notes  to 
the  26th  of  April,  1836,  and  on  one  of  them  to  the  26th  of  April, 
1839,  when  in  fact  no  part  of  the  interest  was  paid  which  accrued 
before  the  26th  of  April,  1835,  and  was  computed  and  included  in 
said  sums  of  four  hundred  and  one  dollars  and  forty-five  cents. 

The  bill  further  stated,  that  in  March,  1843,  the  orator  com- 
menced an  action  of  ejectment  for  the  recovery  of  the  mortgaged 
premises  against  the  said  Smiths,  Vails  and  Lapham,  who  were 
then  in  possession,  and  had  not  then  deeded  to  the  Bank  of  Rut- 
land, which  was  duly  entered  in  the  Rutland  county  court,  and 
was  pending  therein  and  in  the  Supreme  court,  until  the  April 
Term  of  the  county  court,  1849,  when  the  orator  suffered  a  non- 
suit ;  and  that  during  the  pendency  of  said  action,  on  the  10th  of 
April,  1847,  the  Bank  of  Rutland  sent  one  Henry  G.  Lapham  to 
the  orator  at  Bennington,  where  he  then  was  on  a  visit  to  his 
friends,  who,  professing  to  act  as  the  agent  of  the  bank,  offered  to 
the  orator  the  sum  of  one  thousand  eight  hundred  and  seventy- 
five  dollars,  and  read  from  a  paper  his  instructions  and  intention 
respecting  the  same,  as  follows,  ^  At  the  request  and  in  behalf  of 
the  President,  Directors  and  Company  of  the  Bank  of  Rutland,  I 
now  tender  and  offer  to  you,  by  authority  of  said  bank,  the  sum  of 
one  thousand  eight  hundred  and  seventy-five  dollars,  to  be  received 
by  you  in  full  satisfaction  of  the  amount  due  you  in  principal,  inter- 
est and  costs  on  the  notes  and  mortgage  executed  by  Timothy  Reed 
to  Alexander  Barrett,  and  by  said  Barrett  transferred  to  you ; "  and 
that  the  orator,  being  away  from  his  home  and  away  from  his 
papers,  and  having  no  means  then  at  band  to  enable  him  to  ascer- 
tain the  amount  due  on  the  notes  or  the  amount  of  costs  that  had 
accrued,  and  not  being  skilled  in  legal  proceedings,  be  called  to  his 
assistance  and  counsel  A.  P.  Lyman,  Esq.,  an  attorney  and  coun- 
sellor at  law,  residing  at  Bennington,  and  under  his  advice  and 
instruction  replied  to  the  said  Lapham,  that  he  had  not  his  papers 
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with  him,  and  did  not  know  how  much  there  was  due,  that  he 
would  take  the  money  offered  and  apply  it  on  the  notes  and  mort- 
gage, that  if  there  was  more  than  enough  he  would  refund,  and  if 
less  than  enough  thej  must  make  it  up,  to  which  the  said  Lapham 
answered  that  he  could  tender  the  money  in  no  other  way  than 
he  had  before  stated ;  that  if  he  took  it,  it  must  be  upon  those 
terms,  and  that  thereupon  the  orator  was  advised  by  his  attorney 
in  the  presence  and  hearing  of  the  said  Lapham,  that  it  would 
make  no  difference,  he  might  receive  the  money  so  tendered,  and 
if  the  danSages  and  costs  should  prove  to  be  more  he  would  be 
entitled  to  collect  the  balance  and  hold  the  mortgage  premises  as 
security  for  its  payment,  and  that  thereupon  he  took  the  money  at 
the  same  time  declaring  that  he  did  not  receive  it  in  full  satis&c- 
tion,  but  only  to  apply  so  far  as  it  would  go. 

The  bill  charged  that  the  deed  to  the  Bank  of  Rutland  was 
without  consideration,  and  that  Henry  G.  Lapham  was  really  the 
agent  of  the  defendants,  Smiths,  Vails  and  Lapham ;  and  the  orator 
insisted  that  a  much  larger  sum  than  one  thousand  eight  hundred 
and  seventy-five  dollars  was  then  due  on  said  notes ;  and  that  in 
taking  said  money  he  acted  under  a  mistake  and  was  defrauded, 
and  he  offered  to  restore  said  money,  and  prayed  that  the  defen- 
dants might  be  decreed  to  pay  the  full  amount  due  on  said  notes 
and  in  default  thereof  be  foreclosed.  The  defendants  answered 
the  bill,  and  their  answers  were  traversed  and  testimony  was 
taken,  the  material  parts  of  which  answers  and  testimony  are 
sufSciently  stated  in  the  opinion  of  the  court.  The  court  of  chan- 
cery dismissed  the  bill,  and  the  orator  appealed. 

W.  S.  Smith  and  M  JEdgertan,  for  the  orator. 

S.  If*  Hodges  and  O.  L.  Williams,  for  the  defendants. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

IsHAM,  J.  The  question  in  this  case  arises,  whether  the  mort- 
gage deed  upon  which  this  bill  of  foreclosure  is  brought,  has  in 
fact  been  discharged  by  payment  of  the  debt  to  the  plaintiff.  If 
it  has  been  discharged  in  that  manner,  the  bill  was  properly  dis- 
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missed  by  the  chancellor;  otherwise  the  plaintiff  is  entitled  to  a 
decree  of  foreclosure.  In  the  case  of  Mc Daniels  v.  Lapham^  21 
Yt.  222,  it  was  held,  that  at  law  this  mortgage  debt  had  been 
paid,  and  that  the  plaintiff  had  no  lien  on  the  mortgaged  premises 
which  would  enable  him  to  sustain  the  action  of  ejectment.  The 
facts  as  they  appeared  in  that  case  are  substantially  the  same  as 
they  now  exist ;  so  that  the  inquiry  arises,  whether  the  principles 
governing  the  case  are  the  same  in  equity  as  at  law.  It  is  admit- 
ted, that  on  the  10th  of  April,  1847,  Henry  G.  Lapham,  as  the 
agent  of  the  Bank  of  Rutland,  offered  to  the  plaintiff  At  Benning- 
ton the  sum  of  one  thousand  eight  hundred  and  seventy-five 
dollars,  in  full  satisfaction  of  the  amount  due  on  this  mortgage 
debt  The  plaintiff,  it  appears,  refused  to  receive  the  money  on 
those  terms,  and  stated  that  as  he  had  not  the  mortgaged  notes 
with  him,  he  did  not  know,  nor  had  he  the  means  of  ascertaining 
the  amount  due  on  them ;  but  offered  to  receive  the  money  and 
apply  it  on  the  debt,  and  if  it  was  too  much  he  would  repay  the 
surplus,  but  if  not  enough  they  udust  pay  the  balance.  It  is  con- 
ceded that  Mr.  Lapham  refused  to  deliver  the  money  on  those 
conditions,  and  that  he  then  read  to  the  plaintiff  the  written 
instructions  which  he  had  received  from  the  bank,  and  repeatedly 
informed  him  that  he  could  offer  the  money  on  no  other  terms 
than  those  expressed  in  that  letter,  and  that  if  he  received  the 
money  he  must  accept  it  on  those  conditions,  and  those  only.  The 
plaintiff  took  the  money  from  the  table,  still  asserting  that  it 
should  be  applied  on  the  debt  to  that  extent  only,  and  under  the 
advice  of  his  counsel  that  the  balance  of  his  debt  could  be 
recovered  if  the  money  was  not  sufficient  to  pay  it.  It  is  now 
claimed,  that  the  sum  of  five  Lundrcd  and  ninet}  -two  dollars  and 
fifty-eight  cents  is  f till  due  on  that  debt  after  the  application  of 
that  money,  and  among  the  exhibits  is  a  computation  of  the  notes, 
payments  and  credits  made  by  Isaac  Mc  Daniels  showing  that 
balance  as  still  due.  The  defendants  in  their  answers  deny  that 
that  balance  or  any  other  is  due  on  those  notes,  and  insist  that  the 
sum  paid  is  equal  to  the  amount  due  on  them  ;  and  that  the  accep- 
tance of  it,  in  any  event,  is  a  discharge  of  that  mortgage.  In 
looking  at  the  exhibit  making  that  balance,  we  perceive  that 
interest  has  been  cast  on  the  several  notes  of  three  hundred  dollars 
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each,  from  the  26th  of  April,  1830,  when  on  the  hack  of  the 
notes  there  is  a  regular  endorsement  of  the  interest  to  the  20th  of 
April,  1836,  and  on  one  of  them  to  April  26,  1839.  The  expla- 
nation of  this  matter  as  made  in  the  bill  is  denied  by  the  bank  in 
their  answer ;  and  they  state  that  assurances  were  given  to  them, 
that  the  interest  on  those  notes  had  been  paid  agreeable  to  the 
endorsements,  at  the  time  they  took  a  deed  of  the  land,  and  agreed 
to  advance  the  money  to  pay  off  the  plaintiff's  incumbrance.  This 
matter  in  controversy  involves  a  sum  nearly  equal  to  the  amount 
now  claimed  as  the  balance  due  on  those  notes.  The  notes  were 
also  subject  to  a  deduction  for  payments  made  by  the  maker,  and 
particularly  for  rents  and  profits  arising  from  the  use  and  occupa- 
tion of  a  portion  of  these  moi*tgaged  premises  by  the  plaintiff.  A 
statement  of  these  matters  are  made  in  that  exhibit  It  is  unnec- 
essary in  this  case  to  examine  the  merits  of  those  claims,  or  the 
correctness  of  the  exhibit  and  balance  as  there  stated.  It  is  suffi- 
cient that  when  the  money  was  offered  a  controversy  existed  in  rela- 
tion to  those  matters ;  that  the  claims  were  of  an  unliquidated  and 
uncertain  character,  and  were  proper  matters  for  judicial  investi- 
gation, as  well  as  of  compromise  and  adjustment.  Under  those 
circumstances  the  rule  at  law  was  determined  in  the  case  of 
McDanieU  v.  Lapham^  that  "  when  a  party  makes  an  offer  of  a 
certain  sum  to  settle  a  claim,  when  the  sum  in  controversy  is  open 
and  unliquidated,  and  he  attaches  to  his  offer  the  condition  that 
the  sum,  if  taken  at  all,  must  be  received  in  full  satisfaction  of  the 
claim  in  dispute,  and  the  party  receives  the  money,  he  takes  it 
subject  to  the  condition  attached  to  it,  and  it  will  operate  as  an 
accord  and  satisfaction,  even  though  the  party  at  the  time  of 
receiving  the  money  declares  that  he  will  not  receive  it  in  that 
manner,  but  only  in  part  payment  of  his  debt  as  far  as  it  goes." 
The  mere  act  of  receiving  the  money  is  an  agreement  to  accept 
the  same  on  the  conditions  upon  which  it  was  offered.  The  same 
doctrine  had  been  previously  held  in  the  case  of  Mc  Glynn  v.  BiU 
Ungs^  16  Vt.  329,  and  was  subsequently  recognized  in  the  case  of 
Cole  V.  Transportation  Co,,  26  Vt.  87.  On  this  subject  the  rule 
in  equity  is  the  same  as  at  law,  and  must  necessarily  govern  this 
case,  unless  some  special  matter  exists  which  renders  it  inequitable 
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to  give  it  that  effect,  and  which  entitles  the  party  to  relief  from 
the  operation  of  that  rule. 

As  grounds  for  such  relief  it  is  stated  in  the  bill  that  the  plain- 
tiff has  been  defrauded  by  the  defendants,  and  that  the  conveyance 
to  the  Bank  of  Rutland  was  made  for  that  purpose,  and  without 
consideration ;  that  in  offering  the  money  to  the  plaintiff  at  Ben- 
nington thoy  designedly,  and  in  fact,  did  take  an  undue  advantage 
of  his  situation  and  of  his  absence  from  his  home  and  his  papers ; 
that  he  was  surprised,  and  in  accepting  the  money  he  acted  with- 
out due  deliberation,  and  under  a  mistake  both  of  the  facts  in  the 
case  and  of  the  law.  If  the  facts  stated  are  sustained  by  proof,  we 
have  no  doubt  as  to  the  power  and  duty  of  the  court  to  grant  the 
relief  prayed  for  in  the  bill.  In  relation  to  the  charge  of  fraud 
and  conspiracy,  the  case  seems  entirely  destitute  of  any  evidence 
to  sustain  it.  When  the  money  was  offered  there  were  no  false 
representations  made  to  the  plaintiff  by  the  defendants,  or  any  one 
acting  in  their  behalf;  neither  was  there  any  confidential  relation 
existing  between  the  parties  from  which  there  could  arise  any 
breach  of  confidence  or  trust  The  bill  contains  no  charges  of 
that  kind ;  and  yet,  most  of  the  authorities  read  at  the  hearing  of 
this  case  have  their  application  to  cases  of  that  character.  So  far 
as  the  Bank  of  Rutland  are  concerned,  the  conveyance  of  these 
premises  was  made  to  them  for  the  purpose  of  securing  a  debt 
due  to  them  from  the  mortgagor ;  and  their  offer  to  the  plaintiff  of 
the  amount  which  they  regarded  due  on  that  mortgage  debt,  was 
made  in  order  to  discharge  an  obligation  which  they  had  assumed 
upon  themselves,  and  for  the  purpose  of  perfecting  their  own 
security.  We  see  nothing  on  the  part  of  the  defendants  in  this 
particular,  but  the  exercise  of  legal  and  equitable  rights  in  order 
to  bring  to  a  final  termination  a  matter  which  had  long  been  the 
subject  of  legal  controversy.  The  case  is  equally  destitute  of  any 
evidence  showing  that  any  advantage  was  designed  or  in  fact  taken 
of  the  plaintiff,  by  making  that  offer  of  the  money  at  Bennington 
rather  than  at  Danby.  No  advantage  could  arise  from  that  cir- 
cumstance. The  plaintiff  had  the  right  to  accept  or  refuse  the 
money.  If  it  had  not  been  accepted  the  offer  would  not  have 
had  the  effect  of  a  legal  tender,  as  the  conditions  annexed  to  it, 
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and  the  unliqukbted  character  of  the  claim  would  prevent  that 
result  It  would  not  have  affected  the  plaintiff's  lien  on  the  mort* 
gaged  premises,  nor  his  right  of  subsequent  accruing  interest 
The  plaintiff  was  not  called  upon  to  act  under  anj  possible  for- 
feiture of  rights,  or  any  legal  consequences  of  that  character 
attending  the  result  He  was  not  placed  in  any  alternative  of 
that  character.  He  had  only  to  refuse  the  money  and  his  rights 
would  have  remained  the  same  as  if  the  offer  of  tlie  money  had  not 
been  made.  So  far  as  the  bill  charges  fraud  in  fact,  and  that  an 
undue  advantage  was  taken  of  the  plaintiff  in  that  transaction,  the 
case  seems  wholly  destitute  of  proof  to  sustain  it  The  case  is 
also  equally  destitute  of  substantial  reasons  for  relief  on  the 
ground  of  surprise.  The  plaintiff  has  not  made  that  specifically 
the  subject  of  complaint  in  the  bill ;  but  where  that  cause  exists, 
relief  may  possibly  be  granted  under  the  charge  of  actual  fraud. 
In  the  Earl  of  Bath  and  Montagues  case,  8  Ch.  Cases  56,  the 
Lord  Keeper  observed,  that  "  the  word  ntrprise  is  a  word  of  gen- 
eral signification,  so  general  and  so  uncertain  that  it  is  impossible 
to  fix  it  A  man  is  surprised  in  whatever  is  not  done  with  so 
much  judgment  as  it  ought  to  be.  But  those  who  use  that  word, 
mean  such  surprise  as  is  accompanied  with  fraud  and  circumvent 
Hon,  Such  a  surprise  may  be  good  ground  to  set  aside  a  deed  in 
equity,  and  hath  been  so  in  all  times.  But  any  other  surprise,*' 
observes  he,  "  never  was,  and  I  hope  never  will  be."  Such  was 
the  emphatic  language  of  Lord  Somebs  on  that  subject,  and  of 
that  opinion  was  Lord  Holt,  Ch.  J.  Trebt,  and  Baron  Powell  ; 
1  Story  Eq.  Jur.  sec.  251 ;  1  Fonb.  Eq.,  b.  1  ch.  2,  sec.  28 ;  1 
Madd.  Ch.  212.  This  case  is  not  brought  within  the  applica- 
tion of  that  rule ;  and  we  think  relief  should  not  be  granted  for 
that  matter  in  cases  which  that  rule  does  not  embrace.  The 
plaintiff,  when  he  accepted  that  money,  had  his  own  time  for 
deliberation ;  he  advised  with  his  friends,  and  consulted  with  coun- 
sel, who,  as  it  is  stated,  advised  him  not  to  receive  the  money  if 
the  security  was  gdod ;  and,  what  is  more  decisive  in  the  case,  the 
plaintiff  has  not  given  up  an  undisputed  right,  or  one  which  was 
not  a  litigated  matter.  Upon  these  grounds,  therefore,  we  think 
the  biU  cannot  b^  sustained. 
The   more  important  question  in  the  <mum  arises  whether  the 
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plaintiff  is  not  entitled  to  relief  on  the  ground  that  the  money  was 
accepted  under  a  mistake  of  fact  and  law.  When  the  mone/  was 
received  the  plaintiff  probably  supposed  he  could  recover  the  bal- 
ance of  his  debt  if  the  money  offered  was  insufficient  to  pay  it, 
and  that  his  security  on  the  mortgaged  premises  would  be  preserved 
for  that  purpose.  His  counsel  so  advised  him.  It  cannot  be  said, 
however,  that  he  acted  under  any  mistake  of  fact  in  the  case. 
He  was  ignorant  as  to  the  balance  due  on  that  mortgage  debt ;  he 
so  represented  himself  at  the  time  the  money  was  offered.  The 
money  was  taken  with  full  consciousness  of  the  want  of  that  infor- 
mation. But,  as  it  was  observed  by  Lord  Loughborough  and  by 
Chancellor  Kent  in  Penny  v.  Martin,  4.  John.  567,  ^^  ignorance  is 
not  mistake:'  Canal  Bank  y.  Bank  of  Albany,  1  Hill  287,  **a 
mistake  of  fact  is  an  error  of  opinion.'*  The  plaintiff  had  made 
no  estimate  of  the  amount  due  on  those  mortgage  notes  derived 
from  a  computation  of  the  same,  and  which  computation  proved  to 
be  erroneous.  If  c^n  estimate  of  the  amount  due  had  been  formed 
under  those  circumstances,  it  might  be  said  that  the  plaintiff  acted 
under  a  mistake  of  fact  It  is  true  courts  of  equity  will  grant 
relief  for  ignorance  as  well  as  for  a  mistake  of  fact ;  but  the  prin- 
ciples on  which  relief  is  granted  in  those  cases  are  very  different. 
When  the  party  has  acted  in  ignorance  of  facts  merely,  courts  of 
equity  will  never  afford  relief  where  actual  knowledge  could  have 
been  obtained  by  the  exercise  of  due  diligence  and  inquiry.  That 
was  the  very  point  determined  in  the  case  of  Penny  v.  Martin,  4 
John.  Ch.  567.  Justice  Stort  has  also  observed,  1  Eq.  Juris,  sec 
146  and  note,  that  "it  is  not  sufficient  that  the  fact  is  material;  but 
it  must  be  such  that  he  could  not  by  reasonable  diligence  get 
knowledge  of,  when  he  was  first  put  upon  inquiry.  For  if  by 
such  reasonable  diligence  he  could  have  obtained  knowledge  of 
the  fact,  equity  will  not  relieve  him,  since  that  would  be  to  encour- 
age culpable  negligence.*'  In  relation  to  the  amount  due  on  these 
notes,  the  plaintiff  had  as  great  and  even  greater  means  of  knowl- 
edge than  the  defendants.  The  notes  were  under  his  control,  and 
subject  to  his  order ;  and  he  must  have  known  with  greater  cer- 
tainty the  amount  which  had  been  paid  upon  them.  With  reason- 
able diligence  and  on  inquiry  he  could  have*  ascertained  the 
amount  which  he  considered  due  on  those  notes,  and  if  he  assumed 
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to  receive  the  money  on  the  offer  that  if  accepted  it  must  be  in  full 
satisfaction  of  the  mortgage  debt,  he  is  bound  bj  the  conditions 
imposed.  Under  such  circumstances  there  is  no  mistake  or  igno- 
rance of  fact  from  which  equity  will  relieve,  even  if  upon  a  subse- 
quent computation  a  larger  sum  is  claimed. 

The  plaintiff,  however,  in  accepting  the  money  was  not  aware 
that  he  would  legally  be  bound  by  the  conditions  under  which  the 
money  was  offered,  or  that  in  its  effect  it  would  operate  as  a  satis- 
faction of  the  mortgage  debt.  His  mistake  in  this  particular  was 
purely  one  of  law  and  disconnected,  as  we  have  seen,  from>  any 
fraud,  undue  advantage,  surprise,  mistake  or  ignorance  of  fact,  or 
any  other  consideration  which  equity  ordinarily  regards  as  a  just 
foundation  for  relief.  The  general  rule  on  the  subject  of  relief  for 
a  mistake  in  a  matter  of  law  is  given  in  Fonb.  Eq.  1,  ch.  2,  sec. 
7,  and  note :  <<  That  ignorance  of  the  law  will  furnish  no  excuse 
for  any  person ;  it  will  not  affect  agreements  nor  excuse  from  the 
legal  consequences  of  particular  acts ;"  and  Justice  Stort  has 
remarked,  1  Eq.  Juris,  sec.  Ill,  that  in  that  rule  "  Ae  is  fully  bom4 
out  hy  the  auUhonttes.**  It  is  quite  obvious,  however,  that  th^re  are 
many  cases  in  which  a  party  has  been  relieved  from  the  conse- 
quences of  acts  which  have  arisen  from  an  ignorance  of  the  law. 
It  would  seem  that  those  cases  were  decided  upon  particular  cir- 
cumstances involved  in  them,  rather  than  upon  the  application  of 
general  equitable  rules.  As  observed  by  Justice  Story,  1  Eq.  Jur., 
sees.  137,  138:  "the  real  exceptions  are  very  few  and  generally 
stand  upon  some  very  urgent  pressure  of  circumstances.  The  rule 
itself  is  relaxed  in  cases  where  there  is  a  total  ignorance  of  title 
founded  on  a  plain  and  settled  rule  of  law,  and  in  cases  of  imposi' 
tiony  misrepresentation,  undue  influence,  misplaced  confidence  and 
surprise  ;  but  it  may  be  safely  affirmed  as  a  well  established  doc- 
trine, that  a  mere  mistake  of  law  unattended  with  any  such  special 
circumstances  as  have  been  above  suggested,  will  furnish  no  ground 
for  the  interposition  of  a  court  of  equity ;  and  the  present  disposition 
of  courts  is  to  narrow  rather  than  to  enlarge  the  operation  of  excep- 
tions." Without  examining  the  various  cases  on  this  subject  to 
which  We  were  referred,  it  is  sufficient  to  refer  to  the  case  of  ffunt 
T.  JRausmanier,  1  Peters  15,  where  the  party  acted  under  a  mistake  * 
of  law  and  under  the  advice  of  counsel ;  and  yet  the  court  refused 
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relief.  In  the  case  of  Bank  of  U.  States  v.  Daniels,  12  Peters 
82,  this  subject  and  the  authorities  were  fullj  examined,  and  in  that 
case  the  court  observed:  '^That  mere  mistakes  of  law  are  not 
remediable  is  well  established  in  Bunt  v.  Raiismanier^  and  we  can 
only  repeat  what  was  then  said,  that  whatever  exceptions  there 
may  be  to  the  rule  thej  will  be  found  few  in  number,  and  to  have 
something  peculiar  in  their  character  and  to  involve  other  elements 
of  decission."  Those  cases  are  regarded  as  having  settled  the 
docti'ine  in  the  courts  of  the  United  States.  In  England,  in  the 
case  of  Stewart  v.  Stewarty  6  Clark  &  Finell  964,  Lord  Cotten- 
HAM  has  recently  critically  examined  the  authorities  on  this  subject 
and  came  to  the  same  conclusion,  and  his  opinion  was  subsequently 
confirmed  by  the  House  of  Lords.  In  the  case  of  Bank  of  WTnte* 
hall  V.  Pettes,  17  Yt.  444,  the  same  doctrine  was  sustained  in  this 
state,  and  relief  in  equity  was  refused  where  a  party  acted  under 
a  mistake  in  law  and  upon  the  advice  of  counsel.  There  is  nothing 
in  this  case  that  takes  it  from  the  operation  of  this  general  rule ; 
and  unless  we  disregard  the  general  current  of  both  English  and 
American  cases  we  think  the  plaintiff  is  bound  by  the  act  of  receiv- 
ing the  money  to  the  conditions  upon  which  it  was  offered,  and  that, 
in  equity  as  well  as  at  law,  the  mortgage  debt  must  be  regarded  as 
compromised  and  discharged. 

The  decree  of  the  chancellor  is  afiSrmed,  with  costs. 


Henry  H.  Smith  and  others  v.  Heman  Hastings. 

Bide  in  SheJbfs  case.     Construction  of  a  deed  to  a  person  for 
life  J  and  then  to  his  heirs. 

Rule  in  Shelljr'i  case  not  in  foree  in  this  state. 

Where  an  estate  is  granted  to  a  person  for  lift,  with  remainder  to  his  heirs,  the 
heirs  will  take  hy  purchase  and  nnder  the  deed,  where  that  was  obTiously  the 
intention  of  the  gnuator. 
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8«oh  beld  to  be  the  eonetniotioii  of  the  deed  under  whleh  the  plaintUb  clftimed 
title  in  the  present  oiue,  they  being  the  children  and  heirs  of  the  first  grantee. 

.  Ejsctmekt  for  the  premises  described  in  the  deed  from  Daniei 
Hulett  to  Diana  Smith.  It  appeared  that  Diana  Smith  died  on 
the  5th  of  May,  1855,  that  the  plaintiffs  were  her  children  and 
heirs,  and  that  her  husband,  the  father  of  the  plaintiffs,  was  living; 
that  the  defendant  was  in  the  possession  of  the  premises,  and  had 
been  duly  notified  of  the  decease  of  the  said  Diana,  and  that  the 
possession  of  the  premises  had  been  demanded  from  him  since  the 
decease  of  Mrs.  Smith,  and  before  the  commencement  of  the  suit 
The  plaintiffs  claimed  no  title  to  the  premises  except  under  the 
deed  to  Diana  Smith,  and  as  her  children  and  heirs.  The  county 
court,  March  Term,  1856, —  Piebpoikt,  J.,  presiding, —  decided 
that  the  deed  conveyed  to  Mrs.  Smith  an  estate  in  fee  simple,  and 
that  her  husband  was  consequently  tenant  by  the  courtesy  and 
'  entitled  to  the  possession  of  the  premises  during  his  life,  and  that 
therefore  the  plaintiffs  were  not  entitled  to  recover,  to  which 
decision  the  plaintiffs  excepted. 

The  deed  from  Daniel  Hulett  to  Diana  Smith  was  as  follows : 

^  Know  all  men  by  these  presents  that  I,  Daniel  Hulett,  of 
Pawlet,  in  the  county  of  Rutland  and  stato  of  Vermont,  for  the 
consideration  of  love  and  natural  affection  I  have  for  my  daughter, 
Diana  Smith,  of  Middletown,  in  the  county  of  Rutland  and  9tate 
of  Vermont,  do  give,  grant,  bargain,  sell,  and  confirm  unto  the  said 
Diana  during  her  natural  life,  all  the  use  and  profits  of  two  certain 
tracts  or  parcels  of  land  lying  in  Middletown,  and  described  as 
follows  and  according  to  the  conditions  at  the  close  of  this  deed, 
and  then  to  her  heirs  forever:  First  piece  bounded  as  follows, 
north  by  lands  owned  by  Eli  Oatman  and  Ezekiel  Wheeler; 
east  by  the  highway ;  south  by  lands  owned  by  J.  H.  Davison, 
and  west  by  said  Oatman,  containing  about  seventy  acres,  be  the 
same  more  or  less ;  the  other  piece  in  said  Middletown,  on  the 
mountain  west  of  the  above  lot,  known  by  the  name  of  the  $lage 
lot,  eontainii^  about  fifty  acres,  and  for  the  description  of  the 
bounds  reference  to  be  had  to  the  deed  I  had  of  Ezel  Coy. 

^  To  have  and  to  hold  the  above  granted  and  bai;gauied  pttmiaes, 
with  the  appurtanenoes  thereof,  unto  the  said  Diana  during  her 
\17 
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natural  life,  and  then  to  her  heirs  forever,  to  them  and  their  own 
proper  nse,  benefit  and  behoof.  And  also  I,  the  said  Daniel 
Hulett,  do  for  myself,  my  heirs,  executors  and  administrators,  cov- 
enant with  the  said  Diana  and  her  heirs,  that  at  and  until  the 
ensealing  of  these  presents  I  was  well  seized  of  the  premises,  as  a 
good  indefeasable  estate,  in  fee  simple,  and  have  good  right  to  bar- 
gain and  sell  the  same  in  the  manner  and  form  as  above  written, 
and  that  the  same  is  free  from  all  incumbrances  whatsoever.  And 
furthermore  I,  the  ^aid  Daniel,  do  by  these  presents  bind  myself 
and  heirs  forever  to  warrant  and  defend  the  above  granted  and 
bargained  premises  to  the  said  Diana  and  her  heirs  against  all 
claims  and  demands  whatsoever. 

^  Now  the  condition  of  the  above  deed  is  such  that  said  Diana 
Smith  is  to  keep  all  the  buildings  and  fences  in  as  good  repair  as 
at  present,  to  pay  all  the  taxes  that  has  or  may  be  laid  on  said 
ftirm  while  she  occupies  it ;  to  cut  no  wood  or  timber  only  for  the 
nse  of  the  farm  and  to  nse  on  the  farm  ;  and  I  reserve  to  myself 
the  privilege  of  cutting  timber  as  I  please,  and  in  case  of  failures 

of  any  of  the  above  obligations  this  deed  is  to  be . ; 

otherwise  to  stand  and  remain  in  full  force  and  virtue  to  all  intents 
and  purposes. 

"  In  witness  whereof,"  &c. 

J?.  B.  TkraUy  for  the  plaintifis. 

D.  B,  Mchohan,  for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

Redfikld,  Ch.  J.  This  case  was  decided  in  the  court  below 
and  has  been  argued  chiefly  in  this  eo«rt  upon  the  effect  of  the 
deed  from  Daniel  Hulett  to  Diana  Smith,  that  is,  upon  the  question 
whether  it  conveyed  a  fee  simple,  or  only  a  life  estate,  to  the  first 
grantee. 

This  question  seems  to  involve,  to  some  extent,  the  rule  in 
Shelly's  case,  1  Coke  93.  This  question  was  somewhat  examined 
in  a  late  case,  Blake  v.  SUme^  27  Vt  475.  It  was  there  considered 
that  the  rule  in  Bhelly's  case  was  to  be  regarded  as  of  no  special 
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force  in  this  state,  except  as  one  of  construction  and  intention. 
This  was  the  view  taken  of  the  same  rale  in  England  hj  Lord 
Mansfield  and  Justice  Wilmot,  in  Doe  v.  Lansing,  2  Burrows 
1100,  and  by  Justice  Blackstone  in  Make  v.  Perrin^  4  Burrows 
2579.  This  is  that  celebrated  case  so  long  pending  in  the  King^s 
Bench  and  Exchequer  Chamber  upon  the  extent  of  the  rule  in  Shel- 
Ij's  case,  that  when  the  ancestor  bj  any  conveyance  takes  an  estate 
for  life,  with  remainder  mediately  or  immediately  to  his  heirs,  in 
fee  or  in  tail,  the  estate  shall  vest  absolutely  in  Jhe  first  grantee  or 
devisee,  and  no  estate  remain  which  is  secured  by  the  deed  to  the 
heirs,  in  other  words  the  term  heirs  in  such  case  is  to  be  regarded 
as  one  of  limitation  and  not  of  purchase.  The  court  here  were 
so  divided  that  the  case  was  not  decided.  And  the  amount  of  discus- 
sion and  acrimonious  controversy  which  ensued  upon  the  subject 
is  almost  incredible.  And  Lord  Campbell  says  in  his  Life  oi 
Lord  Mansfield  that  even  to  this  day  nothing  will  so  readily  pro- 
voke debate  among  English  lawyers  as  to  start  the  query  whether 
Perrin  t.  Make  was  rightly  decided  by  the  majority  of  the  Kong's 
Bench. 

But  it  seems  always  to  have  been  held  in  England  that  where 
the  language  of  the  instrument  manifested  a  dear  intention  to 
have  the  estate  pass  to  the  heirs,  and  that  the  an(5^stor  should  take 
only  a  life  estate,  it  should  be  allowed  to  have  that  operation, 
certainly  where  this  is  unquestionably  so  expressed. 

It  is  indeed  held  in  England  that  all  doubts  shall  in  such  case 
be  solved  against  such  construction.  But  this  extreme  rule  of 
construction  in  favor  of  the  absolute  right  of  the  ancestor  to  alien 
the  property  is  obviously  a  rule  of  policy  merely,  and  has  been 
supposed  to  derive  its  chief  support  from  considerations  having ' 
their  origin  in  the  feudal  tenures  of  the  realm. 

But  here  no  such  considerations  can  have  weight.  And  as  our 
system  of  conveyancing  is  statutory,  there  is  no  necessity  and  no 
reason  in  adopting  any  rule  of  construction  which  will  tend  to 
carry  us  one  side  of  the  true  purpose  and  intention  of  the  instru- 
ment And  this,  says  Prof.  Greenleaf,  2  Cruise  881,  and  note, 
^  was  deemed  by  the  late  lamented  Judge  Story  to  be  generally 
adopted  in  the  United  States,  where  the  subject  was  not  regulated 
by  statute."    See  also  4  Eenf  s  Com.  215,  238. 
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UpcHi  the  mere  qoestion  of  intentkm  upon  the  face  of  the  deed 
in  this  case  it  does  not  seem  to  as  there  is  much  ground  of  con- 
troversj.  The  granting  part  expressly  limits  the  estate  to  the 
natural  life  of  the  grantee.  The  habendum  says  ^  to  the  said 
Diana  during  her  natural  life,  and  then  to  her  heirs /or^t^fr."  And 
there  is  an  express  condition  in  the  deed  that  the  erections  on  the 
premises  shall  be  kept  in  repair,  taxes  paid,  no  waste  committed, 
and  that  the  grantor  shall  have  the  privilege  of  cutting  timber  at  all 
times  and  to  any  extent,  and  that,  upon  failure  of  any  of  such  con-- 
didons,  the  deed  shall  be  Toid.  It  would  be  singular  fcNr  any  one 
to  suppose  that  it  was  the  purpose  of  such  a  deed  to  conyey  an 
absolute  fee  simple  to  the  first  grantee.  Very  likely  some  of  the 
English  cases  may  haye  given  that  efiect,  in  some  cases,  to  deeds 
as  strongly  expressed,  perhaps,  but  not  upon  the  ground  of  inten<- 
Hon,  and  most  of  the  English  cases,  where  the  intention  to  give 
only  a  life  estate  to  the  first  grantee  is  no  more  obvious  than  it  is 
here,  hold  that  the  intention  must  prevail,  and  the  heirs  take  as 
purchasers  under  the  deed.  And  as  we  think  this  deed  cannot 
properly  have  any  other  construction  in  this  state,  the  heirs  must 
be  held  to  take  under  the  deed  as  purchasers,  and  will  be  entitled 
to  hold  against  the  husband.  And  as  the  first  grantee  left  children 
who  were  evidefitly  intended  by  the  grantor  to  be  described  in  the 
deed,  under  the  term  heirs,  it  is  needless  to  speculate  as  to  what 
would  have  been  the  effect  of  such  language  in  case  of  failure  of 
children. 

Judgment  reversed  and  case  remanded. 
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The  iTo^fTN  of  Bupekt  v.  The  Town  of  Winhall,  appeUafii. 
^SettkmerU  af  paupet9. 

Thon^  th^  irtft  Ktsini  ber  maiden  ttttlemeilt  and  the  «hildi«ii  take  that  of  the 
mother  when  the  hvaband  aad  ihtlier  haa  none  in  the  etaie,  yot  It  ii  nadentood 
that,  lo  long  as  ho  cohabits  with  his  wiib  and  maintains  a  fluallj  establishment, 
his  wifb  and  children  cannot  be  remoTod  firom  bhn. 

Bnt  if  the  husband  abandons  his  wifo  and  his  control  oyer  the  ftcmlly  ceases,  thej 
may  thorn  be  zemoTod'to  «he  lettlement  of  tho  wiib,  althongfa  thtt  settlement  ih» 
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derived  by  her  fl-om  her  flither,  or  eren  ttom  a  more  remote  ancestor;  and 
although  the  mother  wai  under  coverture  and  the  children  minora  at  the  time  the 
present  law  respeetSng  their  settlement  came  in  force. 

Appeal  from  an  order  of  removal  of  Austin  Perham,  a  pauper 
from  the  town  of  Rupert  to  the  town  of  Winhall.  The  following 
were  agreed  upon  as  the  facts  in  reference  to  the  pauper^s^  set- 
dement : 

Paul  Perham,  the  father  of  the  pauper,  never  had  any  legal 
settlement  in  this  state.  He  was  married  to  the  pauperis  mother, 
Rachel  Vail,  in  Winhall,  in  1837.  She  was  the  daughter  of 
Edward  Vail  who  always  had  his  settlement  in  WinhalL  The 
pauper  s  father  and  mother  lived  and  cohabited  together  as  husband 
and  wife  until  the  death  of  the  mother,  which  occurred  at  Pawlei 
in  1849.  At  this  time  the  pauper  was  a  minor,  and  he  afterwards 
went  to  reside  and  did  reside  in  the  town  of  Rupert,  and  became 
chargeable  to  that  town,  and  ailer  he  became  of  age,  but  before  he 
gained  any  legal  settlement  in  Rupert,  the  order  of  removal  m 
question  was  made. 

Upon  the  foregoing  facts  the  county  court,  June  Term,  1856, — 
PiERPOiNT,  J.,  presiding, —  decided  that  the  pauper  was  duly 
removed,  to  which  decision  the  defendant  town  excepted. 

A.  L,  Miner,  for  the  town  of  Winhall. 

The  mother  of  the  pauper  had  no  settlement  in  Winhall,  or  at 
most  but  a  derivative,  contingent  one.  The  contingency  dependmg 
upon  the  fact,  whether  she  continued  to  live  with  her  husband. 

While  she  lived  with  him  she  had  no  settlement  to  which  she 
or  any  of  her  children  could  be  removed ;  Hartland  v.  Windsor, 
decided  last  March  in  Windsor  county,  April  No.  Law  Reporter, 
706. 

She  continued  to  live  with  him  till  her  death  in  1849,  the  pauper 
then  being  a  minor. 

It  would  seem  a  palpable  absurdity  to  hold  that  the  death  of 
the  mother  gave  the  child  a  settlement  to  which  it  might  be 
removed,  which  right  did  not  exist  while  the  mother  lived. 

Barton  4*  Burton,  for  the  town  of  Rupert. 

The  opinion  of  the  court  was  delivered  by 
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Bbdfield,  Ch»  J.  The  facts  in  this  case  mise  a  question 
somewhat  similar  to  that  which  was  decided  in  the  case  of  Hart^ 
land  y.  Windtor^  in  Windsor  county,  at  the  last  term. 

Since  the  Revised  Statutes  of  1839  came  in  force  legitimate 
children  take  the  settlement  of  the  mother  if  the  father  have  no 
settlement  in  the  state.  This  was  the  rule  of  the  common  law* 
And  in  England  cases  may  be  found  where  the  wife  and  children 
have  been  removed  to  the  maiden  settlement  of  the  mother  during 
the  coverture  and  cohabitation.  The  practice  has  been  otherwise 
in  this  state.  So  long  as  the  husband  and  wife  cohabit  and  main- 
tain the  family  relations,  it  has  here  been  considered  that  the 
fiunily  could  not  be  broken  up  and  the  wife  and  children  removed 
from  the  father  and  husband.  I  am  not  aware  that  this  has  been 
expressly  decided  in  this  state,  but  it  has  been  repeatedly  said  by 
the  different  members  of  this  court,  and  the  practice  has  certainly 
conformed  to  this  rule,  so  far  as  I  can  learn. 

But  where  the  husband  abandons  the  wife  and  family,  or  the 
control  of  the  family  on  his  part  ceases,  it  has  never  been  doubted, 
I  think,  that  the  wtfe  or  the  children,  either  or  both,  may  be 
removed  to  her  settlement  And  I  am  not  aware  that  it  has  ever 
been  questioned  that  the  children  will  take  the  settlement  of  the 
mother  in  such  case,  although  she  may  not  be  in  a  condition  to  be 
removed  at  the  time.  She  is  never  in  a  condition  to  be  actually 
removed  until  she  is  likely  to  become  chargeable,  but  this  will 
not  hinder  the  children  from  taking  her  settlement  And  we  see 
no  reason  why  they  should  be  any  more  hindered  from  taking  the 
settlement  of  the  mother  by  any  other  obstacle  to  the  actual 
removal,  as  by  her  being  9uh  potestate  mariti,  as  it  is  called. 
Whenever  the  right  to  remove  accrues,  the  removal  may  be  made, 
but  the  suspension  of  the  right  of  removal  does  not  hinder  the 
tvansmissioQ  of  the  settlement  to  the  children. 

Nor  do  we  think  it  makes  any  difference  whether  the  settlement 
of  the  mother  is  one  she  acquired  in  her  own  right,  or  a  derivative 
settlement  from  her  father,  or  even  one  derived  through  several 
generations.  It  is  the  purpose  of  all  these  settlement  laws  to  fix 
the  settlement  of  the  posterity  indefiniti^ly  where  that  of  the 
ancestor  was.  And  the  same  law  is  observed  as  to  females, 
unless  it  is  changed  by  taking  that  of  another  race  or  generation. 
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Nor  win  it  make  any  dhfetenee,  probaiblj,  tfaiat  the  patiper  wa9 
an  iiifaDt  a&€l  th«  mother  a  feme  covert,  when  the  present  statute 
came  in  force.  The  legislature  maj,  no  doubt,  change  the  mode  of 
supporting  paupers  thereafter  to  become  chargeable,  although  thej 
might  not  have  that  power  as  to  those  already  chaFgeable  to  towns^ 
They  might  enact  that  in  future  all  paupers  shall  be  maintained 
bj  the  towns  where  they  reside  at  the  time  of  beoeming 
chargeable. 

Judgment  affirmed 


John  Gabbstt  v.  Ltman  FiiTcaiK^ 
Exemption  of  tools  from  attachment. 

Sn6h  fimniiig  tools  u  are  used  by  band  and  are  eonyenlent  and  vm1\iI,  and  are  pro-' 
onred  hy  a  person  wbo  carries  on  fknnlng  to  only  a  limited  extent  for  bis  personal 
nse,  and  are  not  extravagant,  and  sueb  zfteebanieal  tools  of  a  similar  obaraoter  tm 
are  indispensable  for  repairing  &rming  implements,  are  eacb  "suitable"  tools 
"necessary  for  upholding  life"  as  are  by  statute  exempt  from  attachment  and 
execution. 

A  sborel,  spade,  dungferk,  three  pitchforks,  a  scythe  and  snath,  potatoe  hook,  hoff 
hook,  common  axe,  broad  axe,  adz,  hatchet  and  five  augers  belonging  to  one 
whose  principal  owapatlon  or  trade  was  «^«maimig,bvt  who  lived  rather  isolated 
and  dM  his  own  mending  or  "  tinkering  "  of  sleds,  ox-yokes,  fco.,  keld  to  be  suob 
suitable  tools,  fcc,  as  were  exempt  horn  attaeitment. 

Trespass.  The  defendant  attached  an  iron  shovel,  spade, 
dungfork,  three  pitchforks,  a  scythe  and  snath,  a  potartoe  hook,  hog 
hook,  common  axe,  broad  axe,  adz,  hatchet  and  ftve  augers  belong- 
ing to  the  platintiff,  and  all  the  articles  of  the  kind  which  he 
owned,  all  which  articles  were  worth  ten  dollars  and  thirtj  cents^ 
It  appeared  that  the  plaintiff's  principal  occupation  or  tnde  waa 
shoemaklng,  but  that  he  lived  rather  isolated  and  did  his  own 
mending  or  *  tinkering"  of  sleds,  ox-yokes,  &c»  The  only  ques-' 
tion  presented  was,  whether  the  articles  were  or  were  not  exempt 
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from  attachment;  and  upon  the  foregoing  facts  the  county  court, 
June  Term,  1856,--->Fi£rpoixt,  J.,  presiding, — decided  that  they 
were  exempt,  and  rendered  judgment  in  favor  of  the  plaintiff  for 
their  Tahie«    Exceptions  bj  the  defendant 

J.  Z.  &arkj  for  the  defendant 

It  does  not  appear  that  the  specified  articles  were  necessary  for 
upholding  life,  or  that  thej  were  ever  used  or  intended  for  that 
purpose. 

If  it  is  claimed  that  these  goods  were  exempt  from  the  general 
law  subjecting  property  to  attachment  and  execution,  it  is  for  the 
plaintiff  to  prove  the  facts  which  make  the  exemption ;  Bourne  v. 
MerriUy  22  Vt  431 ;  Pierce  v.  Gray,  Law  Reporter,  April,  1857, 
700. 

The  court  cannot  intend  it  as  a  matter  of  law  or  fact  firom  any- 
thing that  is  reported. 

It  appeared  that  the  plaintiff  was  a  shoemaker,  and  of  course 
he  would  only  be  entitled  to  his  kit 

A.  B.  Gardner  and  U*  JUL  Bobinsan^  for  the  plaintiff. 

The  case  finds  that  although  the  principal  occupation  and  trade 
of  the  plaintiff  is  shoemaking,  yet  he  is  not  confined  to  that;  he  is 
rather  a  jack  of  all  trades. 

The  exemption  of  tools  is  not  to  be  confined  to  such  as  are 
necessarily  used  in  carrying  on  a  man's  principal  business  or  trade  $ 
Boeti  a  restriction  would  defeat  in  a  measure  the  benign  intention 
of  the  legislature ;  Leavitt  v.  Metcalfe  2  Vt  342. 

The  statute  should  receive  a  liberal  practical  construction; 
Daw  v.  Smithy  7  Vt  465. 

The  opinicm  of  the  court  was  delivered  by 

Bedfield,  Ch.  J»  The  question  here  is  whether  certain  farm-* 
ing  tools,  as  pitchforks,  iron  shovel,  potatoe  hook,  scythe  and 
snath,  spade,  dungfork  and  common  axe ;  and  certain  other  tools, 
as  adz,  hatchet,  broad  axe,  augurs,  are  exempt  from  attachment. 

The  statute  is,  that  ^  such  suitable  apparel,  bedding,  tools,  &;c., 
as  may  be  necessary  for  upholding  life,"  shall  be  exempt  from 
attachment  and  levy  of  execution*    The  term  necessary  in  this 
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connection  has  been  construed  to  mean  conyenient  or  useful,  and 
that  has  been  deemed  convenient  or  useful  which  a  man  procures 
ibr  his  own  personal  use,  unless  extravagant  And  ten  dollars  in 
all  for  tools  of  this  character  could  not  be  esteemed  such,  if  they 
are  of  the  character  to  which  the  statute  refers. 

The  word  tools  in  this  statute  has  long  been  held  to  extend  to 
such  farming  tools  as  are  used  hj  hand,  and  to  include  hoes,  axes, 
pitchforks,  shovels,  spades,  scythes,  snaths,  cradles,  dungforks, 
and  other  tools  of  that  character.  But  it  is  not  to  include 
machinery,  or  implements  used  by  oxen  and  horses,  as  carts, 
plows,  barrows,  mowers  and  reapers,  &c.  We  think  this  is  the 
sound  and  reasonable  construction  of  the  statute. 

And  we  see  no  reason  why  one  who  carries  on  farming  to  any 
extent,  as  this  plaintiff  did,  should  not  have  an  adz,  broad  axe, 
augers  and  such  simple  mechanic  tools  exempt  from  attachment 
as  are  indispensable  for  repairing  farming  implements,  and  which 
he  procures  for  his  own  use,  and  which  he  in  fact  uses  as  much  as 
a  mechanic  He  is  or  may  be  compelled  to  perform  such  mechan- 
ical work  in  order  to  get  along  with  his  ordinary  farming  opera- 
tions, and  if  so  he  must  have  the  tools,  and  should  hold  them 
exempt  from  levy  of  execution. 

Judgment  affirmed. 


Hiram  H.  Draper  v.  Ezra  Pierce. 

L  tender  of  the  balance  which  the  other  party  clalmi  to  be  bli  doe  on  book  aoeonnt 
to  a  recognition  and  acknowledgment  of  that  ram  as  the  true  balance,  and,  If 
accepted,  to  condaslTe  upon  both  parties;  and  will  bar  any  recovery  by  either  for 
any  items  of  acconnt  which  were  preTionsIy  matters  of  dtopnte  between  them. 

Book  account.    The  auditor  reported  a  balance  of  one  dollar 
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and  fiffy-two  cents  in  favor  of  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  following' facts : 

In  the  spring  of  1856  the  defendant  had  an  account  against  the 
plaintiff,  and  sent  him  a  copj  of  it,  in  which  he  claimed  a  balance 
due  him  of  eleven  dollars  and  twentj-nine  cents.  In  a  short  time 
the  plaintiff  called  on  the  ctefendant  and  told  him  he  was  ready  to 
settle  the  account,  but  that  the  defendant  must  allow  him  six  dol* 
lars  and  fortj-six  cents  for  the  use  of  a  lumber  sleigh,  which  the 
defendant  had  had  of  the  plaintiff  to  draw  wood  with.  The  defen- 
dant told  the  plaintiff  that  that  sum  was  much  too  large,  and  that  he 
had  done  service  enough  for  the  plaintiff  for  which  he  had  not 
charged,  to  fully  pay  for  the  use  of  said  sleigh,  and  after  some 
altercation  the  parties  separated. 

The  defendant  then  procured  a  writ  and  sued  the  plaintiff  before 
a  justice  in  an  action  on  book  account,  and  the  next  day  after  the 
writ  was  served  the  plaintiff  procured  specie  and  tendered  the 
defendant  eleven  dollars  and  twenty-nine  cents' for  the  debt,  and 
sixty-three  cents  for  costs.  The  defendant  told  the  plaintiff  that 
he  would  take  the  money,  but  that  he  did  not  know  what  the 
service  of  the  writ  amounted  to ;  that  he  would  ascertain,  and  if 
the  sixty-three  cents  was  sufficient  for  the  costs,  he  would  discharge 
the  suit  The  next  day  the  plaintiff  commenced  this  suit  against 
the  defendant,  and  the  day  following  the  defendant,  having  ascer- 
tained that  his  cost  in  the  first  suit  was  but  sixty-five  cents,  he  gave 
the  plaintiff  notice  that  he  discontinued  the  suit  he  had  com- 
menced. There  were  no  dealings  between  the  parties  after  the 
defendant  sent  the  plaintiff  his  account,  and  all  the  items  in  the 
plamtiff's  account  which  were  allowed  were  well  understood  by 
him  when  he  made  the  tender. 

In  the  plaintiff's  account  as  charged  and  allowed  there  was  an 
item  of  ''  cash,  eleven  doUfirs  and  twenty-nine  cents,"  being  the 
amount  tendered  and  received  as  above  stated,  and  there  was  also 
a  charge  for  the  use  of  the  sleigh  above  referred  to  which  the 
auditor  allowed  at  two  dollars  and  sixty-two  cents  in  finding  the 
balance  reported  by  him.  Upon  the  foregoing  facts  the  county 
court,  December  Term,  1856,— Kittridge,  J.,  presiding, —  ren- 
dered judgment  for  the  plaintiff  to  recover  one  dollar  and  fifty-two 
cents  and  ooets.     Exceptions  by  the  defendant. 
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K  R  Burton,  for  the  defendant 

I.  The  effect  of  the  tender  was*  an  admission  bj  Draper  that 
a  sum  equal  to  the  amount  of  the  tender  was  due  from  him  to 
Pierce  to  balance  book  accounts  between  them.  The  case  finds 
Draper  tendered  eleven  dollars  and  twentj^nine  cents  for  the  deUk 
But  in  an  action  of  book  account  the  debt  is  the  haUxnce  ;  TempU 
V.  Bradley,  14  Vt  256 ;  Patrich  v.  Hazen,  10  Vt  188.  A  tender 
out  of  court  has  the  same  effect  as  ^'  payment  of  money  into  court;" 
Eddy  V.  CyHara,  14  Wendell  223 ;  2  Saunders  on  PL  and  Ey. 
1045;  and  payment  of  money  into  court  admits  the  cause  of 
action  and  an  indebtedness  to  the  amount  of  the  sum  so  paid  in ;  S 
Saunders  on  PL  and  £v.  422;  8  Black.  Com.  803 -4 

n.  Pierce  had  a  right  to  suppose  that  Draper  designed  the 
tender  as  a  balance  of  all  their  book  accounts,  and,  having  received 
the  money  under  that  impression,  Draper  should  be  estopped  from 
denying  that  as  the  true  balance ;  2  Smith's  Leading  Cases  531-2; 
£Rcks  et  oL  v.  Oram  et  aJLyll  Vt  455 ;  Davie  4*  Aubin  v.  Bradley 
^  Go.,  24  Vt  64 ;  Stnmg  v.  Metcorth,  26  Vt  873. 

F.  Potter,  for  the  plainfiff: 

The  tender  by  the  plaintiff  to  Pierce  was  only  for  what  Pierce 
claimed  in  his  suit,  and  did  not  include  the  use  of  the  sleigh.  It 
was  not  an  accord  and  satisfaction,  and  was  not  so  intended. 

Parties  have  a  right  to  commence  separate  suits  on  book,  and 
a  judgment  in  one  suit  does  not  bar  the  account  of  the  other  unless 
it  was  presented  and  adjudicated.  Hence  a  tender  is  no  bar; 
ScoU  V.  Nichols,  12  Vt  76 ;  Gale  v.  Oooper,  11  Vt  597. 

The  tender  and  acceptance  by  Pierce  amounts  to  nothing  but 
a  payment  pro  tanto  ;  MiUer  v.  Holden,  18  Vt  337  ;  Gaseett  v. 
Andover,  21  Vt  351 ;  GoeUn  v.  Hodeon,  24  Vt  140. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  tender  which  was  made  in  the  first  suit  between 
these  parties  was  upon  the  balance  of  their  book  accounts  as  stated 
in  the  account  rendered  by  the  defendant  to  the  plaintiff  in  the 
spring  of  1856.  That  balance  and  not  the  particular  items  of 
their  accounts  constituted  the  claim  on  which  the  tender  was  made* 
It  is  stated  in  the  case  that  no  subsequent  dealings  were  had  between 


CIECIJIT  SESSION,  JUNE,  1857.  «» 

Dnpor  «.  Tiene. 

these  parties*  This  suit,  therefore,  is  brought  npcfii  matters  which 
existed  during  the  pendency  of  the  first  suit,  and  which  were 
included  in  the  aooount  rendered  or  were  the  subject  of  disagree- 
ment at  the  time  of  their  attempted  compromise.*  It  is  not  pre^ 
tended  that  anj  item  of  account  for  which  this  suit  is  brought  was 
then  overlooked  or  omitted  through  forgetfohiess  or  mistake.  When, 
therefore,  this  plaintiff  tendered  to  the  defendant  in  that  action  the 
sum  of  eleven  dollars  and  twentj-nine  cents  it  was  an  acknowledg- 
ment on  his  part  that  that  sum  w&s  due  from  him  as  a  balance  on 
book.  It  was  a  recognition  of  the  balance  as  stated  to  him  in  the 
account  rendered  bj  the  defendant,  and  in  effect  was  a  waiver  o£ 
any  further  claim  on  items  of  account  about  which  thej  had  disa- 
greed. The  plaintiff  is  bound  to  regard  that  as  the  true  balance 
of  their  book  accounts.  The  money  tendered  was  accepted  as 
payment  of  that  balance  by  the  defendant  and  his  suit  thereupon 
discontinued.  Both  parties  are  now  concluded  by  it,  as  much  so  as 
by  an  accord  and  satisfi^ction.  This  plaintiff  who  made  that  tender 
can  sustain  no  action  upon  matters  of  account  which  then  existed 
between  them,  whether  those  matters  were  agreed  to  or  were  the 
subject  of  dispute.  They  must  be  regarded  as  merged  or  included 
in  the  balance,  which  the  parties  have  acknowledged  to  be  the  true 
one,  by  the  tender  made  by  the  plaintiff  and  the  aci^eptance  of  the 
money  and  the  discontinuance  of  the  suit  by  the  defendant.  If 
this  suit  can  be  sustained,  its  effect  will  virtually  be  to  allow  jhe 
plaintiff  to  recover  back  money  tendered  by  him  and  received  by 
the  defendant  on  a  claim  acknowledged  to  be  just  and  due.  We 
think  this  action  cannot  be  sustained. 

The  judgment  of  the  county  court  is  reversed  and  judgment 
rendered  for  the  defendant. 


254  BENNINGTON  COUNTY. 

Bennlogton  «.  Smith  et  als. 

The  Town   op  Bennington  v.  Jason  Smith  and  others. 
Highways  in  the  viUage  of  Bennington. 

The  Mleotmen  of  the  town  of  Bennlnc^on  are  not  by  the  act  ineorponttlng  the  Til- 
lage of  Bennington,  (Laws  of  1849,  page  119,)  deprived  of  the  power  which  thej 
preTioosly  had  of  laying  out  highways  within  the  limits  of  said  viUage. 

Petition  fob  a  cebtiorari.  The  defeDdants,  in  1855,  peti- 
tioned to  the  selectmen  of  Benliington  to  laj  a  highway  between 
certain  specified  termini  in  the  village  of  Bennington,  and  upon 
the  neglect  and  refusal  of  the  selectmen  to  do  so,  they  petitioned 
the  county  court  at  the  December  Term,  1855,  to  appoint  commis- 
sioners to  lay  it  The  town  of  Bennington  appeared  and  moved 
that  the  said  petition  be  dismissed  ^'  for  want  of  jurisdiction  of  the 
selectmen  of  said  town  of  Bennington  in  and  over  the  subject 
matter  mentioned  and  described  in  said  petition,  as  well  as  a  want 
of  jurisdiction  of  the  honorable  county  court,  on  an  appeal  taken 
from  the  decision  of  said  selectmen,  for  as  much  as  it  appears  from 
said  petition  that  an  application  was  made  to  the  selectmen  of  said 
town  of  Bennington,  to  lay  out  and  cause  to  be  surveyed  a  public 
highway  in  said  town  of  Bennington ;  but  which  said  public  high- 
way, as  described  in  said  petition,  is  wholly  within  the  charter 
limits  of  the  village  of  Bennington,  in  said  town  of  Bennington ; 
ax)^  in  and  by  the  act  incorporating  the  said  village  of  Benning- 
ton, passed  November  3, 1849,  the  sole  and  exclusive  jurisdiction 
in  and  over  the  subject  matter  of  said  petition  was  given  by  said 
act  of  incorporation  to  the  trustees  of  said  corporation,  who  by 
said  act  had  the  sole  and  exclusive  power  and  authority  to  lay  out, 
alter,  maintain  and  discontinue  any  street,  road,  lane  or  walk  in 
said  village  of  Bennington,  and  appraise  and  settle  the  damages 
therefor,  as  in  and  by  said  act  of  incorporation  will  more  fully 
and  at  large  appear ;  and  after  the  passage  of  said  act,  to  wit,  on 
the  first  Monday  of  January,  1850,  at  a  meeting  warned  and  held 
for  the  purpose,  a  majority  of  the  legal  voters  of  the  village  of 
Bennington  did  vote  to  accept,  adopt  and  approve  the  act  of  incor- 
poration of  said  village  of  Bennington,  and  still  act  under  said  act 
of  incorporation.** 

It  was  conceded  that  the  fiusts  set  forth  in  the  motion  were  true, 
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bat  the  court, —  Peck,  J.,  presiding, — overraled  the  motion  and 
appointed  commissioners,  upon  whose  report  the  highway  prayed 
for  was  subsequently  established. 

The  town  of  Bennington  then  brought  their  present  petition  for 
a  certiorari,  insisting  that  by  reason  of  the  matters  set  forth  in 
their  motion  to  dismiss  in  the  county  court,  that  that  court  had  no 
jurisdiction  in  the  premises. 

J.  S,  Robinson  and  U.  M.  Rabtnsony  for  the  petitioners. . 

1.  By  the  act  incorporating  .the  village  of  Bennington  (Stat. 
1849,  119,)  the  sole  and  exclusire  jurisdiction  over  the  subject 
matter  of  the  petition  was  conferred  on  the  trustees,  who,  by  sec 
4^  are  invested  with  the  same  power  and  authority  over  highways, 
within  the  charter  limits  of  the  village,  that  the  selectmen  were  by 
the  general  law  over  the  town.  This  act  is,  therefore,  protanto^  a 
repeal  of  the  general  law,  so  far  as  relates  to  the  village  of  Ben- 
nington upon  the  principle  that  leges  posteriores  priores  eontrarim 
abrogant.  This  position  is  fully  sustained  by  the  case  of  JUuzm  v. 
Bennington  Iron  Co.,  19  Vt.  280;  Titeomh  v.  Union  Ins.  Co.,  8 
Mass.  326 ;  Himey  v.M.^M,  Bank,  10  Pick.  420 ;  Manuf.  Co. 
V.  Vanderpoolf  4  Cow.  556;  Caruthers,  ex  parte,  9  East  44; 
Barcourt  v.  Fox,  1  Shaw  520;  Bex  v.  Cator,  4  Burr.  2026 ;  14 
Petersdorff  Ab.  516,  n.;  Aug.  &  Aug.  on  Corp.  112. 

2.  It  is  not  optional  with  the  trustees  whether  they  will  or 
not  exercise  the  power  given  them  by  sec  4,  because  the  word 
**  may  **  is  used.  The  authority  given  them  is  to  be  exercised  for 
the  benefit  of  the  public,  and  in  such  case  the  word  ^^  may  **  is 
equally  imperative  with  "  shall ; "  Mdlcomh  v.  Rogers,  5  Cowen 
188 ;  Stamper  v.  Miller,  3  Atk.  212 ;  Roles  v.  RosweU,  5  Term. 
538 ;  Bardg  v.  Bern,  5  ^Term.  540 ;  Wdlcott  v.  Golding,  8  Term. 
126;  Downer  v.  Bazen,  10  Vt.  418;  Mayor,  Sfc,  New  York  v. 
Ihirze,  3  Hill  612  ;  Rex  v.  Barlow,  2  Salk.  609 ;  Rockwell's  case, 
1  Vem.  152 ;  2  Swift  Dig.  132. 

J.  L.  Stark  and  A.  B.  Gardner,  for  the  petitioners. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  a  motion  for  certiorari  for  the  purpose 
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of  qaaahing  the  proceedings  of  the  county  court  in  eBtablishivg  4 
highway  in  the  village  of  Bennington/ where  proceedings  were  first 
taken  before  the  selectmen  of  the  town,  on  the  ground  that  the  stat* 
ute  incorporating  the  village  has  given  the  exclusive  jurisdiction  of 
this  subject,  in  the  first  instance,  to  the  trustees  of  the  village. 

The  fourth  section  of  the  act  of  incorporation  of  the  village 
gives  the  trustees  of  the  corporation  power  to  expend  two-thirds 
of  the  highway  tax  assessed  by  the  selectmen  of  the  town  upon 
the  polls  and  rateable  estate  within  the  village,  and  '^  to  lay  out, 
alter,  maintain  and  discontinue  any  street,  road,  lane  or  walk  in 
said  village,"  and  to  appraise  and  settle  damages,  giving  the  same 
right  of  appeal  to  the  county  court  as  in  cases  of  highways  laid 
out  by  the  selectmen,  but  in  no  manner,  by  express  terms,  taking 
away  any  control  the  selectmen  might  have  over  the  highway 
within  the  village. 

There  may  be  some  incongruity  in  having  a  concurrent  power  to 
lay  out  and  discontinue  highways  in  a  village,  vested  in  the  select- 
men of  the  town  and  the  trustees  of  the  village.  But  we  think 
if  it  had  been  the  purpose  of  the  legislature  to  deprive  the  select- 
men of  the  town  of  all  control  over  the  subject,  some  more 
specific  provisions  upon  the  subject  would  have  been  considered 
necessary. 

As  the  law  now  stands  there  is  no  provision  for  compelling  the 
village  by  indictment  to  keep  their  highways  in  repair,  or  for 
maintaining  an  action  against  them  for  losses  sustained  by  reason  of 
defects  therein.  And  there  is  no  provision,  upon  the  constructioB 
claimed,  for  laying  highways  continuously,  part  of  which  lie  within 
the  limits  of  the  village  and  part  without 

We  think  these  matters  should  be  provided  for,  and  the  burden 
of  maintaining  highways  in  (he  village,  and  liability  for  damages 
on  account  of  defects  therein,  be  transferred  to  the  village,  before 
we  could  feel  justified,  by  mere  construction,  in  depriving  the 
selectmen  of  the  town  of  all  control  over  the  subject. 

Petition  dismissed  with  costs. 
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William  H.  Jot  v.  John  Walker. 
Aecount 


Tli«  deelftnition  In  an  aetlQii  of  aooonnt  n«ed  not  speoify  all  tlM  ttenu  for  whleli  i 
moeonnt  Is  elaliMd.   It  ahoiild  set  forth  tlie  oontraot  or  relation  from  whloh  the 
idgbft  to  an  aoooint  ariiM;  and  before  the  auditor  all  Itemi  whieh  an  t 
and  eoBciatent  with  that  oontraot  or  reUtion  ma/  be  presented  and  anUnatad. 


whloh  may  be  a^Joited  btlbre  an  auditor  in  an  aotion  of  aoooimt,  thoqf  h  not 
fpeolfled  In  the  deolaratton  whioh  aHaget  generally  that  the  deflmdant  wae  ba^ 
IliT  to  the  plaintiff  of  a  oertain  ikrm,  to  make  profit  thereof,  and  yield  and  pay  to 
Ibe  plalBllff  ome-liatt  of  the  tenti,  iMoee,  profit!  and  inoonw  of  tlM  MUM. 
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Account.  The  plaintiff  declared,  ^that  the  said  John  Walker  was 
bailiff  to  the  plaintiff  of  a  certain  messuage  or  &rm  with  the  appur- 
tenances belonging  to  the  plaintiff,  situated,  lying  and  being  in 
Townshend,  in  the  county  of  Windham  aforesaid,  it  being  the  plain- 
tiff's old  hill  farm,  so  called,  from  the  22d  day  of  March,  1852,  to  the 
22d  day  of  March,  1858,  and  during  the  term  aforesaid,  by  con- 
sent and  agreement  with  the  paintiff,  the  defendant  had  held  and 
enjoyed  the  occupation  of  the  premises  aforesaid,  with  sufficient 
power  to  control  and  manage  the  same  to  advantage,  and  to  make 
profit  thereof  from  the  issues  and  crops  produced  thereon  for  the 
plaintiff.  And  the  said  John  Walker  was  also  bailiff  to  the  plain- 
tiff as  aforesaid,  of  nineteen  cows  of  the  plaintiff  upon  the  prem- 
ises, to  make  profits  therefrom  and  to  be  returned  at  the  end  of 
the  term  aforesaid ;  and  also  of  nine  tons  and  a  half  «f  hay  upon 
said  premises,  to  be  returned  in  kind  at  the  end  of  the  year  afore- 
said. And  the  plaintiff  says  that  the  profits  of  said  premises  and 
the  said  cows,  and  the  profits  and  income  of  the  said  cows  with  the 
said  hay  so  to  be  left  upon  the  premises  to  the  use  of  the  plaintifi^ 
to  wit :  the  said  John  Walker  to  yield  and  pay  to  the  plaintiff  the 
one-half  of  the  rents,  issues,  profits  and  income  of  the  same  at 
the  end  of  the  term  aforesaid ;  all  which  said  nineteen  cows,  nine 
and  a  half  tons  of  hay  and  the  said  rents,  issues  and  profits  of  all 
the  premises,  is  of  the  value  of  eight  hundred  and  fifty  dollars. 
Tet  the  said  John  Walker  hitherto  hath  and  still  doth  wholly  neg- 
lect to  pay  and  deliver  the  same  to  the  plaintiff  or  to  render  his 
reasonable  account  therefor,  though  often  requested  and  demanded 
80  to  do." 

The  action  was  entered  in  the  county  court  at  the  April  Term, 
1853 ;  at  which  term  the  defendant  filed  a  declaration  on  book 
account  in  offset.  Judgment  to  account  was  rendered  upon  the 
declaration  on  book  account  and  an  auditor  appointed,  who 
reported  at  the  September  Term,  1853 ;  and,  at  the  same  term,  an 
auditor  was  appointed  in  this  action,  judgment  to  account  having 
been  rendered  thereon ;  and  at  the  September  Term,  1854^  the 
auditor  filed  his  report,  in  which  the  facts  reported  were  as  follows : 

The  plaintiff  owned  a  farm  in  Townshend,  and  on  the  22d  day 
of  March,  1852,  he  rented  it  to  the  defendant  for  one  year  upon 
the  foUowing  conditions :  The  plaintiff  was  to  put  <m  to  said  &an^ 
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for  the  defendant's  use,  eighteen  or  twenty  cows  and  one  joke  of 
oxen.  The  defendant  was  to  put  on,  for  his  own  use,  one  oow 
and  one  other  cow  and  one  horse  for  the  joint  use  of  ^e  parties. 
At  the  expiration  of  the  term  the  pHX)ducts  of  the  farm  and  sto<^ 
were  to  be  equally  divided,  and  the  plainti£P's  portion  of  the  stock 
was  to  be  returned  in  good  conditicHi. 

The  defendant  owned  some  poultry,  which  by  a  subsequent 
agreement  were  to  be  kept  upon  the  farai,and  the  products  thereof 
equally  divided.  Upon  an  adjacent  farm  which  the  plaintiff  owned 
there  was  a  sugar  orchard  which  was  to  be  carried  on  by  the 
defendant  at  the  halves,  and  the  wood  there  which  was  already  pre- 
pared was  to  be  used,  and  the  same  amount  of  wood,  in  the  same 
condition,  was  to  be  lefl  by  the  defendant  at  the  expiration  of 
bis  term. 

There  was  a  quantity  of  hay  upon  the  fimn  on  the  22d  day  of 
March,  1852,  which  belonged  to  the  plaintiff,  and,  by  agreement 
between  said  parties,  the  defendant  was  to  feed  it  to  the  stock,  and 
an  amount  of  hay,  equal  to  the  amount  thus  used,  was  to  be  left 
upon  the  premises  at  the  expiration  of  the  term. 

In  the  plaintiff's  account,  against  himself  and  the  defendant 
were  sundry  charges  for  com,  rye  and  oats  for  the  hogs  and  for 
the  cows  and  calves,  turnips,  grinding  corn  and  cobs,  pork,  pigs, 
plaster,  salt,  butter  tubs,  com  and  potatoes  taken  and  used  by  the 
defendant  in  his  famUy,  poultry  sold  and  not  accounted  for  and  wood 
in  sugar  house,  which  the  auditor  reported  were  all  for  articles  which 
diould  have  been  furnished  at  the  joint  expense  of  the  parties,  or 
were  their  joint  property,  and  he  allowed  them  at  what  he  found  to  be 
their  value.  The  auditor  also  found  and  reported  that  the  defendant 
should  have  left  upon  the  farm,  at  the  expiration  of  the  year,  eight 
tons  of  hay  more  than  he  did  leave,  which  he  also  allowed  as  a 
part  of  the  plaintiff's  account  at  its  value  at  that  time,  and  one* 
half  of  the  amount  reported  as  the  value  of  the  foregoing  articles 
the  auditor  found  would  be  due  firom  the  defendant,  together  with 
the  full  amount  of  four  other  charges  in  the  plaintiff's  account, 
which  were  for  potatoes  to  plant  and  oats  to  sow  which  the  plaintiff 
has  furnished.  The  plaintiff  had  also  charges  in  his  account  for 
keeping  five  calves  and  two  horses  which  belonged  to  the  defen- 
dant, and  were  kept  on  the  joint  property  of  the  parties,  and  were 
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mat  a  part  of  the  stock  which  mis  to  be  kept  oo  the  fiHrm ;  and  • 
ftuiher  charge  for  keeping  seven  cows  which  were  a  part  of  the 
eighteen  belonging  to  him  which  were  pot  on  to  the  fiuin,  bnt  were 
taken  away  bj  the  plaintiff  in  the  fidl  and  kept  daring  the  winter 
•n  hay  in  which  the  defendant  had  no  interest  The  auditor  foand 
that  the  plaintiff  was  entitled  to  be  allowed  these  chaiges,  and  he 
did  allow  and  adjust  them  in  determining  the  amount  of  the  hay 
which  the  dsfendant  should  have  left  upon  the  farm  at  the  end  of 
the  year;  and  in  determining  this  amount  it  appeared  that  in  an 
adjustment  of  the  book  accounts  between  these  parties  upon  the 
dedaradon  in  ofiset  which  the  defendant  had  filed  in  this  suit  the 
plaintiff  had  charged  and  was  allowed  for  keeping  two  horses  of 
the  defendant's  which  were  kept  out  of  the  joint  hay,  and  the 
amount  so  allowed  was  deducted  by  the  auditor  in  arriving  at  the 
the  result  above  mcnttooed. 

The  auditor  reported  that  none  of  the  oats,  com  or  potatoes 
eharged  in  the  plaintiff's  account^  with  the  exception  of  those  used 
by  the  defendant's  family,  were  the  products  of  the  fitfm  the  seasoo 
it  was  occupied  by  the  defendant 

Exceptions  were  taken  to  the  report  of  the  auditor,  pending 
which,  leave  was  obtained  by  the  plaintiff  to  amend  his  declaration* 
Exceptions  were  Uken  to  the  allowance  of  the  amendment,  and  to 
the  dedaration  as  amended  the  defendant  demurred;  and  upon 
hearing  the  demurrer  was  sustained,  to  which  the  plaintiff  excepted* 
Thereupon  the  cause  passed  to  the  supreme  court,  at  the  February 
Term,  18^6 ;  at  which  term  the  order  of  the  county  court  allowing 
the  declaration  to  be  amended  was  set  aside,  as  reported  in  the  28 
Yt  443,  and  the  cause  continued  for  a  hearing  upon  the  report ; 
aad  at  the  present  term  such  hearing  was  had.  The  nature  of 
the  exceptions  to  the  auditor's  report  sufficiently  appears  in  the 
pinion  of  the  court 

A.  jSkMfebr^  for  the  defendant 

tMmrU^Xdhgfy  for  the  {Oaiatiff* 

The  opiaioa  of  the  court  was  delivered  by 

BBMtU]>»  Cta.  J.    This  is  m  action  of  aoooant  lor  not 


ciEcnrr  session,  man,  1857.  m 

deriDg  a  j«rt  aeooant  wiiile  the  defendant  was  plaintiff's  bailiff  of 
his  fann  in  Toanshend,  calkd  the  *^  old  hill  fima,"  for  cue  ye«9 
fimn  the  22d  March,  1852,  and  also  of  ninetoen  oows  for  tii«  same 
time  and  lo  be  returned  at  the  end  of  the  term,  and  also  of  nine 
tsB8  of  hay  to  be  retamed  in  kind  at  the  end  of  the  term. 

A  ipiestmi  is  made  whether  the  plaintiff  can  under  the  declar»i» 
tion  daim  an  aeeounC  for  nMmey  paid  oat  by  bin  to  pnenra 
materiais  or  work  in  carrying  on  the  farm,  anoh  as  pigs,  grinding 
eon,  and  die  furnishing  of  seed  to  be  used  on  the  farai,  turnip 
whieh  seen  to  haye  been  used  on  the  farm,  M  to  the  stock  proba» 
bly,  keeping  cows,  calves  and  horses,  which  seems  to  haye  been 
when  the  plaintiff  kept  stock  which  of  right  should  have  been  kepi 
60  the  products  of  the  farm,  com  taken  for  the  defendant's  fiuaily 
being  the  product  of  the  farm,  which  comes  into  the  same  c«te* 
gory,  and  potatoes  taken  for  his  femily.  The  wood  not  left  ia 
sugar  house  is  resisted  upon  other  grounds.  So  also  of  the  hay 
not  left  an  the  ferm  and  cows  Mit  kepi.  It  is  uiged  too  that  the 
plaint^  diaiged  the  defendant  for  keeping  two  horses  out  of  the 
same  hay  in  the  plea  in  offset  and  was  allowed  to  recover,  and  thai 
Ibis  should  predude  him  fiom  claiming  to  recovw  on  other  grounda 
in  this  action. 

In  considering  these  questions  in  detail  wo  do  not  esteem  it 
necessary  that  tiM  dedaration  should  specify  all  tiie  items  for  which 
the  defendant  is  called  to  account,  or  indeed  the  subject  matter  of 
eadi  item,  but  only  the  transaction  out  of  which  the  aceount  is 
daimed.  The  defendant  has  no  occasion  to  know  die  items  of  the 
aecoant  in  order  to  prepare  his  defense.  It  is  net  to  tiie  separata 
items,  or  to  the  separate  series  of  items  to  wlaeh  in  this  action  the 
defendant  can  plead.  It  is  to  the  contract  or  relation  out  of  which 
the  aooouat  is  daimed  that  a  plea  in  bar  can  be  made  available. 
The  items  are  to  be  met  and  answered  before  the  auditor.  One 
defense  proper  to  be  made  there  is  that  the  items  do  not  feirly  ocm* 
abt  with  die  oontiaot  or  relation  forming  the  foundadon  of  Ihe 
acdon. 

Hence  these  items  were  properly  enough  ofcjjected  to  on  that 
ground.  But  it  seems  to  us  that  moat  of  them  aro  conneoted  with 
the  carrying  on  the  farm  for  the  joint  benefit  of  the  parties,  and 
that  they  aro  aeeessaiy  to  bo  taken  into  theaoeomit  in.datrnnining 
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the  pMflts,  and  whether  the  defendant  has  giren  an  acoount  of  what 
he  receired  "  more  than  hit  jutt  thareJ*  The  seed  certainly  goes 
into  that  account  This  is  expressly  decided  to  form  an  element 
in  the  acconnt  of  profits  of  a  farm.  And  the  marginal  note  in 
Grnnaway  v.  Miller y  15  Yt.  152,  cited  in  argument^  is  that  the 
expense  of  seed  may  be  recovered  in  an  action  of  acconnt  under  a 
contract  for  cultivating  a  farm  and  dividing  the  profits  and  produce^ 
What  the  judge  says  in  regard  to  the  necessity  of  specifying  these 
items  in  the  declaration  is  expressly  contradicted  by  what  is  before 
saic^  that  this  is  part  of  the  account,  and  by  what  follows,  that  as 
the  auditor  fidds  that  the  produce  had  been  shared  equally  it  was 
to  be  presumed  the  seed  had  been  adjusted. 

The  same  reasoning  will  apply  to  the  potatoes  famished  to  be 
fed  out  on  the  farm  and  the  pigs  and  the  grinding  com.  They  are 
necessary  to  be  taken  into  account  iit  determining  the  amount  of 
profit  and  to  which  party  it  belongs.  The  declaration  does  specify 
the  hay  and  there  is  no  more  difficulty  in  adjusting  the  account  than 
if  the  hay  were  money  capital  put  into  the  ooncem,  and  those  mat-^ 
ter&  are  always  adjusted  in  settlmg  a  partnersfanp  account,  and  the 
declaration  never  counts  upon  the  items  of  the  partnership  account, 
and  not  always  upon  the  capital  put  in  by  either  or  both  parties. 

The  charge  for  keeping  horses,  cows  and  calves  seem  to  be  sucb 
animals  as  were  to  be  kept  on  the  farm,  but  which  the  phtintiff 
took  and  kept  himself  by  consent  of  defendant  We  do  not  see 
how  this  would  excuse  the  defendant  and  entitle  him  to  keep  the 
hay  or  half  of  the  hay  which  these  animals  would  have  eaten  and 
which  the  plaintiff  had  furnished  out  of  his  own  bam.  This  would 
certainly  be  inequitable ;  nor  do  we  think  it  the  legal  result  of  the 
fitcts  reported.  Nor  does  it  seem  to  us  that  this  item  is  ttailj  a 
claim  for  damages  for  not  perforaring  a  special  contract  It  seema 
to  us  to  be  nothing  more  than  a  claim  for  the  hay  which  the  plain^ 
tiff  put  into  the  common  concern,  by  keeping  these  cattle  which  it 
belonged  to  the  joint  concern  to  keep.  It  really  stands  very 
much  in  the  same  condition  as  the  seed  and  other  things  put  on  the 
&rm  by  the  plaintiff  and  consumed,  and  for  which  he  is  entitled  te 
be  allowed  as  so  much  capital  put  in. 

So  too  of  the  charges  for  com  and  potatoes  used  by  the  defendant 
and  hk  fianily  which  by  the  contract  be  had  no  right  to  use.    This 
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^  onljr  chai^g  the  defendatft  with  such  of  the  avails  of  the  enter- 
prise as  have  already  come  to  his  use.  This  would  seem  indispen- 
«ble  in  determining  whether  he  has  received  more  than  his  just 
«hare. 

The  ckim  for  not  leaving  wood  in  the  sugar  ho«se  does  not 
appear  to  be  a  part  of  the  carrying  on  of  the  old  hiU  farm  under 
Ihe  contract  And  the  plaintiff  having  obtained  an  allowance  in 
•offset  of  the  item  for  keeping  the  defendant's  horses  out  of  the  joint 
bay,  which  mi^t  probably  have  been  more  properly  claimed  in 
this  action,  will  not,  We  think,  affect  his  claim  here  beyond  the 
<amount  there  allowed. 

The  poultry  seems  to  have  formed  part  of  the  enterprise.  And 
this  part  of  the*contract  being  later  will  make  no  difference.  The 
whole  was  so  blended  that  separate  actions  cannot  be  maintained 

Judgment  for  the  plaintiff  on  report,  deducting  the  chai^ge  for 
wood 
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Chrporations,    Agreement  to  lease  real  ataie.    Mai^ation*    Spe^ 
cific  performance. 

An  agreement  for  a  lease  of  real  estate  ttom  a  ootporatien  is  not  reqvired  to  be 
executed  vt  assented  to  by  the  corporation  with  the  ssjiie  formality  as  the  'leatfo 
Itself: 

tf  such  an  agreement  is  made  in  the  name  of  a  corj|>orafion  l>y  one  acting  as  their 
ajgetft,  bnt  without  authority,  and  withotft  the  formalities  required  in  the  ezeeu- 
tion  of  an  actual  lease,  it  may  be  subsequently  ratified  by  theootporatlon,  and  If 
so  ratified  a  court  of  chancery  will  require  a  specific  performance  of  it. 

An  agent  of  the  defendants  agreed  to  lease  to  the-orator  for  a  term  of  years  certain 
real  estate  belonging  to  the  defendants,  and  a  water-privilege  connected  with  it, 
upon  the  fidth  of  which  the  ovator  went  t>n  and  made  pertu&iiit  ertfotioiii,  of 
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whloh  the  defenAuitf  wen  Mgttimitr  and  fir  the  «m  ef  th«  prvmiaM  they  fer 
sererAl  yean  reeeived  the  rest  mb  stiyalated  in  the  agreemeBt^  JReld^  that  thouj^b 
the  agent  might  not  have  had  authority  to  make  sueh  an  agreementr  that  the  con- 
tnot  Itaelf  m«ght  he  ratUed  h;  the  deftndanta,  and  that  they  bU  ratUlcd  it  1^ 
permitting  the  ereetiens  and  reeeiving  the  rent. 

A  ooutt  &i  oialtr  will  net  deeree  the  epcelllc  ferfbrmanee  of  a  eoatraet  whSeh  it  i» 
Bot  in  tlie  power  of  the  party  to  perform,  «^.,to  convey  a  right  which  has  already 
been  conveyed  to  another;  hat  this  principle  held  inapplieahle  to  the  orator'» 
elaim  In  the  preaent  ease. 

Apfbai*  from  thb  Covirr  of  Chancbrt.  The  biB  ckargeJ 
that  the  defendantB  on  the  1st  of  AQgust,  1850,  owned,  «r  claimed 
to  own  a  canal  leading  from  Conneeticnt  Ri?er  above  the  TiUage 
of  Bellows  Falls  to  the  same  ri^er  below  said  Village,  and  alsa 
lands  adjacent  to  said  canal;  that  the  omtor  on  that  daj  wanted 
to  hire  water-power  and  land  whereea  to  eicct  a  bailding  for 
iBechanieal  purposes  with  machinery  to  be  rm»  bj  water-power, 
and  the  defendants  agreed  to  grant  the  same  to  him,  and  that 
thereupon  the  orator  and  A.  Fleming,  the  agent  of  the  defendants^ 
signed  the  following  agreement : 

<<  This  agreement  made  this  first  day  of  Augnst,  1850,  betweea 
William  Gonant  of  Bellows  Falls,  Vermont,  on  the  one  part,  and 
the  Bellows  Falls  Canal  Company  on  the  other  part,  witnesseth  : 
1st.  The  Canal  Company  agree  tq  lease  to  said  Conant  the  land 
on  which  the  work<«hop  lately  stood  between  the  foundry  and  the 
saw  mill,  for  the  purpose  of  erecting  a  building  thereon ;  and  also 
the  priyilege  of  taking  water  from  the  canal  sufficient  to  run  the 
three  wheels  at  present  in  said  building  upon  water  saving  prin- 
eSples,  and  not  to  exceed  one  hundred  and  forty-four  inches  for 
each  wheel,  for  ten  years  from  1st  January,  1850*  2d.  The  said 
Conant  is  to  have  the  use  of  a  space  of  eig^t  feet  wide  on  each  side 
of  the  building  when  necessary,  for  the  purpose  of  repairs,  &c. 
8d.  The  said  Conant  agrees  to  pay  said  Caoal  Company  the  sum 
of  one  hundred  dollars  per  annum  for  the  use  of  the  land  and 
water  aforesaid,  commencing  at  the  date  hereof.  4th.  If  at  the 
eltpiration  df  the  ten  years  the  said  Canal  Company  shall  decline 
renewing  this  lease,  the  said  Canal  Company  shall  take  the  said 
building,  wheels,  geering,  Hcc.,  and  pay  said  Conant  die  appraised 
Talue  thereof  without  reference  to  water-power.    Sth*  In  case  oC 
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a  stoppage  of  water  for  eztraordinarj  repairs,  rent  to  cease  during 
said  stoppage,  and  said  Conant  to  have  no  claim  for  damages  on 
that  account  6th.  The  said  Conant  agrees  not  to  hinder  or 
impede  the  navigation  of  the  canal  in  any  waj.  7th.  The  said 
Conant  is  to  have  the  privil^e  of  erecting  a  foot  bridge  across  the 
canal  to  the  said  building,  the  same  not  to  interfere  with  the  navi- 
gation  or  passage  to  saw  mill. 

"<  A.  Fleming,  agent  for  B.  Falls  Canal  Co. 

"WiLLuuif  Conant." 

The  bill  farther  charged  that  the  orator,  relying  upon  receiving 
a  lease  afler  said  agreement,  went  on  with  the  full  knowledge  and 
approbation  of  the  defendants  and  took  possession  of  the  land, 
elected  a  building,  put  in  machinery,  made  a  flume  and  other 
*  fixtures  for  the  purpose  of  carrying  the  water  from  the  canal  to 
the  wheel  beneath  the  building,  at  an  expense  of  ten  thousand 
dollars,  and  had  since  laid  out  large  sums  in  repairs,  and  had  paid 
to  the  defendants  the  rent  mentioned  in  said  agreement ;  that  the 
orator  had  always  been  ready  to  perform  his  part  of  said  agree- 
ment and  accept  a  lease,  and  caused  a  draft  of  a  lease  to  be  pre- 
sented to  the  defendants,  who  refused  to  execute  the  same ;  that 
the  orator  had  frequently  asked  the  defendants  fcur  a  lease  which 
they  refused  to  giv^,  and  that  he  had  also  ofiered  to  sell  them  his 
building  for  a  reasonable  price  and  release  them  from  their  agree- 
ment ;  that  the  orator  continued  in  the  use  of  the  land  and  water 
till  January,  1853,  when  the  defendants  shut  off  the  water  and 
compelled  him  and  all  his  help  to  lay  idle  for  a  long  time,  but 
finally  permitted  him  to  have  the  use  of  the  water  again ;  and  that 
at  the  time  of  bringing  said  bill  they  again  threatened  to  prevent 
the  orator  from  using  said  water,  and  for  that  purpose  were  about 
shutting  the  water  in  the  canal  out  of  the  orator's  flutue. 

The  bill  prayed  that  the  defendants  might  be  decreed  to  perform 
said  contract  and  execute  a  lease,  &c ;  the  orator  offering  to  exe- 
cute a  counterpart,  &c ;  and  that  in  case  the  defendants  w&re  not 
able  to  make  a  good  title  to  the  demised  premises,  that  an  account 
might  be  taken  of  all  the  orator's  expenditures  upon  said  building, 
&C.,  and  the  defendants  be  decreed  to  pay  all  sums  of  money  so 
found,  with  interest,  to  the  orator;  and  that  the  defendants  be 
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enjoined  firom  shutting  the  water  off  from  the  orator's  wheels  i  tod 
for  further  relief,  &€• 

The  defendants  answered  that  they  were  incorporated  Octobei* 
25th,  1792,  by  the  name  of  '<  The  Company  for  rendering  Con« 
necticot  River  navigable  by  Bellows  Falls ;"  that  they  owned  the 
canal  and  lands  adjacent  thereto,  as  mentioned  in  the  bill ;  that 
by  an  act  passed  November  9,  1831,  they  were  authorised  to  take 
the  name  of  ^The  Bellows  Falls  Canal  Company;"  and  also  by 
said  act  were  authorized  to  lease  &;c  water  power  and  lands  &c 
under  their  common  seal  by  an  agent  specially  empowered  for  that 
purpose,  whose  deed  recorded  in  the  town  clerk's  office  and  in  the 
books  of  the  company  should  be  valid  ;  and  also  that  the  company 
might  in  like  manner  execute  any  instrument  &a  in  relation  to 
their  affisurs,  which  act  among  the  laws  of  18S1  (Laws  of  183i> 
101),  the  defendants  referred  to.  The  defendants  further  answered 
that  February  28th,  1832,  they  sold  to  John  Carey  a  site  for  a 
grist  mill,  with  a  privilege  of  taking  Water  to  carry  three  run  of 
stones,  a  smut  mill  and  a  com  cracker ;  and  stipulated  that  no 
grant  should  be  made  to  any  other  person  for  a  like  purpose  ;  that 
said  Carey  erected  a  mill  on  said  site,  and  that  he  and  his  assigns 
have  continued  it  ever  since;  that  March  10th,  1835,  the  defen* 
dants  granted  to  said  Carey  and  his  assigns  the  further  privilege 
of  taking  water  enough  to  carry  a  fourth  run  q£  stones,  and  that 
it  was  covenanted  that  said  Carey  and  his  assigns  should  have  the 
prior  right  to  the  use  of  said  water  in  preference  to  any  right  of 
taking  water  thereafter  to  be  granted,  to  which  deed  the  defen* 
dants  referred ;  that  afterwards  by  mesne  conveyances,  the  title  of 
Carey  to  said  mill,  &c,  became  vested  in  Frazier  &  Billings,  who 
then  owned  the  same;  that  September  20th,  1837,  the  orator 
obtained  license  from  the  officers  of  the  company  to  put  a  wheel 
under  the  north<^ast  comer  of  the  company's  saw  mill  to  run  the 
machinery  in  his  cabinet  shop,  for  the  space  of  ten  years,  and  that 
the  orator  continued  so  to  use  the  water  for  ten  years^  and  until 
May  1st)  1850.  The  defendants  admitted  that  August  1st,  1850^ 
the  orator  and  Alexander  Fleming  executed  the  agreement  set 
forth  in  the  bill,  but  averred  that  said  Fleming  was  then  the 
derk,  but  not  a  director  of  the  company^  nor  their  agent,  and  that 
he  had  no  authority  to  bind  the  company ;  and  that  the  company 
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bad  not  done  anjtliing  to  preclude  them  from  fulfilling  their 
engagements  with  Carey  and  his  assigns,  or  to  diminish  the  snp 
ply  of  water  theretofore  granted  by  them  to  Carey ;  that  said 
agreement  had  never  been  sanctioned  by  a  Tote  of  the  company 
for  the  reason  of  the  omission  of  any  stipulation  that  the  taking  of 
the  water  by  the  orator  should  not  interfere  with  the  grant  to 
Carey ;  that  the  defendants  were  informed  by  Fleming  that  the 
agreement  with  ^e  orator  was  made  with  the  express  understand- 
ing that  the  right  of  the  orator  to  the  water  should  not  interfere 
with  the  prior  right  granted  to  the  grist  mill ;  and  finding  that  the 
orator  until  the  time  hereafter  mentioned  whenever  there  was  a 
deficiency  of  water  shut  his  gates  until  the  grist  mill  was  supplied, 
they  made  no  objection  to  his  use  of  the  water  and  receiyed  the 
rent  therefor ;  that  in  January,  1851,  a  freshet  occurred  and  the 
ice  blocked  up  the  canal  and  caused  a  deficiency  of  water ;  and 
that  the  orator,  with  other  persons  on  the  canal  having  rights  to 
use  the  water,  united  in  shutting  their  gates  until  the  grist  mill 
was  supplied,  and  also  united  to  clear  out  the  ice  from  the  canal  at 
their  own  expense ;  that  in  January,  1852,  there  was  another 
freshet  and  the  canal  was  again  blocked  up  by  ice,  at  which  time 
the  orator  refused  to  shut  his  gates,  and  by  reason  thereof  there 
was  a  deficiency  of  water  at  the  grist  mill,  and  the  water  froze  up, 
and  the  defendants  were  obliged  to  pay  damages  to  Frazier  &  Bil« 
lings,  the  owners  of  the  grist  mill ;  and  the  orator  then  for  the 
first  time  claimed  that  he  had  a  right  to  take  as  much  water  as 
he  neeeed  to  run  his  works  irrespective  of  the  rights  of  the  grist 
mill.  The  defendants  admitted  that  in  January,  1854,  they  shut 
off  the  water  from  the  orator's  works,  bat  insisted  that  they  were 
obliged  to  do  so  as  the  only  way  of  letting  enough  water  run  to 
the  grist  mill,  and  that  in  a  few  days  the  orator  opened  ^e  gates 
again  and  threatened  the  employees  of  the  company  with  injury  if 
they  shut  them  again,  and  that  they  have  continued  open  ever 
since.  The  defendants  also  admitted  the  presentation  to  them  of 
the  lease  and  their  refusal  to  execute  it ;  but  they  averred  that 
such  refusal  was  because  the  lease,  if  executed,  was  intended  to 
be  used  in  an  action  at  law  against  them  for  attempting  to  grant 
privileges  which  the  orator  knew  would  interfere  wj^  rights  before 
granted  to  the  grist  mill ;  and  that  the  defendants  offered  to  eze« 
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euta  a  lease  to  the  orator  confomiable  io  ail  respects  to  said  agree* 
ment,  with  ihe  stipalation  that  the  orator's  use  of  the  wal^  should 
not  interfere  with  the  rights  previously  granted  to  the  grist  mill, 
which  lease  the  <»ator  refused  to  accept.  The  defendants  sob* 
mitted  whether,  inasmuch  as  the  orator  could  not  by  any  lease 
fix>m  them  deprive  Frasier  &  Billings  of  the  right  to  use  the 
quantity  of  water  before  granted  to  them,  but  would  be  subject  to 
be  restrained  by  injunction  from  so  doing,  he  was  entitled  to  a 
decree  ordering  the  execution  of  such  lease ;  and  they  denied  all 
unlawful  combination,  &c. 

The  answer  of  the  defendants  was  traversed,  and  testimony  was 
taken  and  various  exhibits  were  filed,  none  of  which  require  to  be 
stated  or  set  forth  more  fully  than  they  are  in  the  opinion  of  the 
court,  unless  it  be  the  contract  between  the  orator  and  the  defen* 
dants,  dated  September  20,  1837,  which  is  referred  to  in  the 
answer  of  the  defendants  and  in  the  opinion  of  the  court,  and 
which  contract  was  as  follows : 

^  Agreement  between  the  Bellows  Falls  Canal  Company  on  the 
one  part,  and  William  Conant,  of  Rockingham,  county  of  Wind* 
ham,  and  state  of  Vermont,  on  the  other  part,  witnesseth : 

**  That  the  said  Bellows  Falls  Canal  Company  grant  to  said  the 
privilege  of  putting  in  a  wheel  under  the  north-east  comer  of 
their  saw  mill  and  connecting  the  same  with  his  cabinet  maker's 
shop  by  means  of  bands,  icc^y  and  of  drawing  water,  say  not 
exceeding  one  square  foot,  from  the  canal,  for  the  purpose  of  car* 
rying  said  wheel,  for  the  term  of  ten  years  from  October  1st,  1887, 
the  whole  cost  of  the  spout,  wheel,  gearing,  wheelpit,  A^c,  &&,  to 
be  at  the  expense  of  the  said  Conant 

^  That  the  said  Conant  in  consideration  of  the  above  grant  of 
water  agrees  to  pay  the  said  Canal  Company  therefor  twenty-five 
dollars  annually. 

''  It  is  agreed  between  the  parties  that  in  case  the  said  Canal 
Company  shall  at  any  time  previous  to  the  expiration  of  the  ten 
years  deprive  the  said  Conant  of  the  privilege  aforesaid,  they  diall 
be  bound  in  lieu  of  all  damages  fi>r  so  doing  to  purchase  of  said 
Conant  the  wh§el,  gearing,  bands,  lathes,  and  sudi  other  articles 
connected  therewith  (a  list  of  which  shall  be  annexed  hereto,  voA 
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the  first  oo6t  of  which  shall  not  exceed  ^re  himdred  dollars),  at 
the  cost  thereof,  deductbg  sach  amoant  for  wear  and  tear  thereof 
at  may  be  deemed  reasonable. 

^  It  is  also  agreed  that  the  bands  and  the  box  thioagh  which 
they  pass  shall  be  placed  and  kept  at  such  a  height  as  to  oflfer  no 
impediment  to  the  navigation,  or  the  ordinary  business  of  the 
mtUs  $  and  that  the  said  Canal  Company  shall  have  the  privilege 
of  stof^ing  the  supply  of  water  hereby  granted  whenever  it  may 
be  neoessaty  for  the  purpose  of  repairs,  dcc^  &c^  and  whenever 
the  same  may  be  required  for  the  purpose  of  navigation. 

^  It  is  understood  that  the  spout  for  carrying  the  water  firom  the 
canal  shall  be  inserted  as  near  the  bottom  of  ihe  canal  as  may  be 
convenient,  and  the  gate  thereof  shall  be  gnaged  to  make  the 
supply  of  water  equivalent  to  one  foot  square  under  a  fotur  foot 
head,  and  also  that  in  case  the  said  company  should  at  any  time 
avail  themselves  of  the  privilege  aforementioiied  of  stopping  the 
supply  of  water,  they  shaU  be  bound  to  give  him  six  months* 
notice  of  their  intention  to  do  sa 

<*It  is  also  fiirther  understood  that  the  water  is  to  be  used  only 
for  the  purpose  aforesaid,  and  not  to  be  drawn  at  any  time  for  the 
purpose  of  catching  fish. 

"<  Belbws  Falls,  Septvmber  20, 18d7. 

^'OsBXR  &  Flbioko, 

"« Agents  B.  Falls  Canal  Co. 
«  William  Conaht.'* 

The  court  of  chancety  dismissed  the  oratoi's  bill,  from  which 
decree  of  dismissal  the  orator  appealed. 

J7.  A  Sumgkt&ny  for  tiie  orator. 

D.^  Cf.B.  KOogg  and  W.  O.  Btaihyj  for  the  defendants. 

The  opimon  of  the  court  was  delivered  by 

Bbdfieli),  Ch.  J.  The  making  of  such  a  contract  as  the 
plaintiff  asks  to  have  specifically  carried  into  effect  by  Fleming, 
the  general  business  agent  of  the  company,  is  admitted.  Qm 
impottant  question  in  the  case  is,  whether  he  was  anthoriced  to 
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make  such  contract,  and  if  not,  whether  it  is  capable  of  being 
ratified  bj  the  company,  by  acquiescence,  so  as  to  become  binding 
upon  them ;  and  if  so,  whether  the  proof  in  this  case  amounts  to 
such  ratification. 

The  statute  of  1831,  sec  3,  gives  the  company  power  to  convey 
land,  and  to  lease  it  by  deed  of  an  agent  appointed  for  that  purpose 
by  vote  of  the  corporation  under  their  common  seaL  This  mode, 
or  else  the  mode  pointed  out  in  the  general  statutes  of  the  state  in 
regard  to  the  conveying  of  real  estate  by  corporations,  should 
undoubtedly  be  pursued  in  the  actual  conveyance  or  leasing  of 
the  real  estate  of  the  corporation. 

But  it  has  been  held  in  this  state  that  a  contract  to  convey  land 
by  a  corporation  is  not  required  to  be  executed  or  ratified  with 
the  same  formality  as  the  actual  conveyance ;  Jsham  v.  Benninffion 
Iron  Company^  19  Vt  230.  If  the  company  are  cognizant,  or  its 
principal  agents  and  officers  are  cognizant  of  some  third  party 
being  upon  their  land,  making  permanent  erections  under  a  daim 
of  title,  and  make  no  objections,  it  has  been  held  a  ratification  of 
a  sale  or  contract  to  convey  made  by  their  agent ;  Pope  v.  Henryy 
24  Vt.  560,  666. 

In  the  present  case  there  was  this  and  the  payment  of  rent  to 
the  company.  So  that  it  would  seem  there  was,  at  all  events,  a 
sufficient  ratification  to  bind  the  company. 

Fleming  states  that  he  was  general  agent  of  the  company  in  all 
their  business  except  making  out  conveyances,  when  special 
agents  were  appointed.  And  he  had  been  sometimes  appointed 
special  agent  for  that  purpose.  The  only  right  to  use  water  which 
the  company  have  sold  is  to  the  grist  mill,  but  they  have  been  in 
the  habit  of  leasing  for  ten  years. 

In  September,  1837,  a  contract  was  made  with  the  plaintiff  io 
have  him  use  one  square  foot  of  water  under  the  saw  mill  to  carry 
a  wheel  in  his  cabinet  shop,  by  means  of  a  band. 

He  says  according  to  his  best  knowledge  and  belief  it  was  well 
understood  between  him  and  Mr.  Gonant  that  .the  grist  mill  had 
the  first  right  in  low  water,  and  when  requested  he  must  shut 
down  his  gate.  But  no  such  exception  seems  to  have  been  con- 
tained in  this  contract,  and  none  in  the  present  one.  And  if  there 
had  been  any  express  exeeption  in  the  making  of  the  contnMt  in 
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the  first  instance  in  favor  of  the  prior  right  of  the  grist  mill  Mr. 
Fleming  would  not  have  expressed  himself  in  the  manner  he  did. 

On  the  first  day  of  August,  1850,  the  present  contract  was 
made,  upon  which  the  plaintiff  erected  a  three  story  huilding  with 
three  wheels,  for  which  he  was  to  draw  from  the  bottom  of  the 
canal  not  exceeding  one  hundred  and  forty-four  inches  for  each 
wheel.  This  contract  was  made  upon  the  same  conditions  as  the 
one  of  1837,  and  rents  have  been  paid  the  company  up  to  Feb* 
ruary,  1854. 

After  the  plaintiff  refused  to  acknowledge  the  prior  right  of  the 
grist  mill  as  a  condition  of  his  contract,  the  company  declined  to 
ratify  it  or  to  execute  a  lease  except  with  that  condition. 

And  the  question  to  be  determined  is  whether  the  plamtiff  has 
the  right  to  insist  upon  a  lease  in  the  form  in  which  his  contract 
specifies,  without  condition  or  qualification. 

As  we  have  said  that  a  contract  for  a  lease  need  not  be  in  the 
same  form  as  the  lease  itself,  or  supported  by  a  formal  vote,  the 
principal  inquiry  is  whether  the  evidence  is  sufficient  to  bind  the 
company  to  the  contract  as  made.  The  contract  itself  being  made 
in  writing  and  by  the  general  agent  of  the  company,  and  that  and 
a  precisely  similar  one  having  been  acquiesced  in  since  1837  till 
1853  or  1854,  a  period  sufficient  to  quiet  the  title  of  real  estate, 
and  very  extensive  and  valuable  erections  having  been  made  in 
the  faith  of  the  contract,  we  should  certainly  regard  the  company 
as  conclusively  bound  by  so  long  acquiescence,  unless  there  is 
something  of  a  very  conclusive  character  to  encounter  the  pre- 
sumption. 

The  company  rely  upon  the  instances  in  which  the  plaintiff  has 
raised  his  gate,  at  the  request  of  the  proprietors  of  the  grist  mill. 
So  far  as  this  happened  under  the  former  contract  it  could  not  be 
of  much  force,  as  the  transaction  is  only  incidentally  connected 
with  the  present,  and  was  of  very  much  less  importance  than  the 
present  one,  being  but  a  single  wheel,  and  no  erections  made  in 
faith  of  it,  which  would  make  it  essential  that  the  plaintiff  should 
insist  upon  his  rights  in  limine. 

But  under  either  contract  it  might  be  attributable  to  courtesy  as 
well  as  submission  to  superior  right    '<!  will  give  twice  so  much 
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to  anj  well-deserving  friend,  but  in  the  waj  of  boi^^ain  I  will 
cavil  iip<m  the  ninth  part  of  a  hair." 

It  is  also  worthy  of  notice  that  this  was  not  a  concession  to  any 
counter  claim  of  the  defendants,  but  at  most  to  the  superior  right 
of  the  grist  mill  proprietors.  Their  ri^ts  he  must  know,  as  they 
are  upon  the  registry,  and  he  must  respect  them,  as  they  are  supe- 
rior to  his  own. 

And  at  first  it  seemed  to^is  that  this  must  be  a  bar  to  the  plain- 
tiff's claim  for  a  specific  performance  of  this  contract  For  a 
court  of  equity  will  not  decree  a  specific  performance  of  a  contract 
which  it  is  not  in  the  power  of  the  party  to  perform*  And  aa 
the  defendants  have  first  conveyed  a  right  to  the  grist  mill,  they 
have  no  power  to  convey  one  to  the  plaintiff  otherwise  than  subject 
to  their  former  omveyance.  And  if  the  water  in  this  canal  were 
limited  by  physical  laws,  as  it  is  where  all  the  water  in  a  stream  is 
put  to  the  use  of  machinery  and  there  is  still  a  liability  to  a  defi- 
ciency, we  think  it  would  present  an  invincible  obstacle  to  the 
redress  asked. 

But  upon  careful  examination  and  reflection  it  is  obvious  that 
the  principle  alluded  to  has  no  just  application  to  the  present  case. 
Here  the  supply  of  water  is  by  means  of  an  artificial  canal,  which, 
so  &r  as  appears,  is  capable  of  being  deepened  to  any  extent,  and 
is  connected  with  such  a  supply  of  water  that  there  is  in  &ct  no 
difficulty  m  afibrdmg  an  ample  supply  of  water  for  the  grist  mill 
and  the  plaintiff  also. 

If,  then,  the  defendants  really  contracted  to  do  it,  we  see  no  reason 
why  they  should  not  be  required  to  do  so.  And  it  seems  to  us 
that  upon  the  principles  of  law  already  adverted  to,  and  the  proof 
in  this  case,  we  can  come  to  no  other  conclusion  but  that  the  com- 
pany are  bound  by  the  contract  as  made,  and  a  specific  perform- 
ance must  be  decreed. 

Decree  of  chancell<Mr  reversed  and  case  remanded,  to  pass  a 
decree  for  the  orator  according  to  the  prayer  of  the  biU. 
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Naomi  Lamb  v.  Aabon  L.  Clabk. 

Tenancy  in  common.     Condition  in  deed  providing  for  the  grani* 
Un'e  debu  and  eupport, 

A  eonditioii,  in  a  de«d  to  two  or  more  persona,  tbat  tliey  aball  pay  all  the  grantor's 
debts  or  the  deed  be  Toid,  does  not  create  a  trust  estate  or  evlnoe  a  design  to  create 
an  estate  in  Joint  tenancy.  The  grantees  wonld,  therefbre,  under  the  proylsions 
of  oar  statute,  hold  the  estate  as  tenants  in  common. 

ejectment  will  He  for  the  recovery  of  premises  oonTcyed  by  a'deed  with  a  proriso 
that  it  shall  be  void  unless  the  grantee  pays  the  debts  of;  and  supports  and  main- 
tains the  grantor,  if  there  be  a  breach  or  wrongftil  non-performance  of  either  of 
the  conditions. 

Under  luch  a  proviso  fbr  the  grantor's  support,  If  the  grantee  Is  obUged  to  fhmish 
the  support  elsewhere  than  at  his  own  house,  there  will  be  no  forfeiture  on  his 
part  until  he  is  requested  to  do  so,  or  is  at  least  notMed  of  the  grantor's  need  of 
assistance. 

Under  such  a  provision  for  the  payment  of  the  grantor's  debts,  there  would  be  no 
forfeiture  by  the  omission  of  the  grantee  to  pay  a  debt  which  neitherlhe  or  the 
grantor  had  been  called  upon  and  which  he  had  never  refhsed  to  pay,  and  by  the 
non-payment  of  which  the  grantor  had  been  in  no  way  damnified. 

Ejectment.  The  declaratioii  contained  two  counts,  one  for  the 
whole  and  the  other  for  the  undivided  half  of  a  certain  farm  in 
Halifax.  The  action  was  referred  and  the  referee  reported  the 
following  facts : 

On  the  dOth  of  November,  1850,  Boss  Lamb,  who  then  owned 
the  premises  sued  for  conveyed  them  to  his  sisters,  Naomi  Lamb 
the  plaintiff,  and  Priscilla  Lamb.  This  deed  was  in  the  usual 
form  of  warranty  deeds  except  that  after  the  covenants  there 
was  the  following  proviso,  "  always  provided  that  the  said  Naomi 
and  Priscilla  shall  pay  and  discharge  all  my  just  debts,  otherwise 
this  deed  is  to  be  void."  On  the  12th  of  December  following  Boss 
Lamb  died,  and  soon  thereafter  the  said  Naomi  and  Priscilla  began 
to  talk  with  the. defendant,  who  was  living  with  and  working  for 
them,  about  taking  their  property,  paying  their  debts  and  support- 
ing than  through  life.  The  negotiations  continued  for  some  time, 
imtil  early  in  February,  1851,  when  the  following  trade  was  closed 
between  them:  they  agreed  to  give  him  all  their  property,  real 
and  personal,  for  which  he  agreed  to  maintain  them  through  life 
and  pay  their  debts,  including  those  of  Boss  Lamb  assumed  by 
19 
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them.  Writings  were  not  then  made,  but  the  defendant  took  pos- 
session of  the  farm  and  stock,  began  working  for  himself  and  made 
arrangements  for  paying  the  debts.  On  the  29th  of  March,  1851, 
Priscilla  Lamb  died  intestate,  and  no  conveyance  having  been 
made  to  the  defendant,  his  father  at  his  request,  on  the  5th  of  May, 
1851,  took  administration  on  her  estate  for  the  purpose  of  obtain- 
ing license  to  convey  Priscilla's  half  of  the  farm  to  the  defendant 
The  plaintiff  at  this  date  conveyed  to  the  defendant  one  undivided 
half  of  the  premises  conveyed  to  her  and  her  sister  Priscilla  by 
Boss  Lamb  by  a  warranty  deed  in  the  usual  form,  with  the  follow- 
ing condition,  <*  always  provided  the  said  Aaron  L.  shall  pay  all 
my  just  debts  and  liabilities  and  support  and  maintain  me  in  sick- 
ness and  in  health,  in  all  respects  through  life,  in  a  suitable,  proper 
and  comfortable  manner,  otherwise  this  deed  shall  be  void,"  and 
in  November,  1852,  the  administrator  upon  Priscilla's  estate  hav- 
ing obtained  the  necessary  license,  conveyed  to  the  defendant  the 
other  half  of  the  same  premises  with  a  condition  that  the  defen- 
dant shall  pay  all  the  debts  of  the  said  Priscilla,  &c 

On  the  10th  of  November,  1852,  the  defendant  married,  and  on 
the  10th  of  the  following  December  he  took  his  wife  home.  From 
Priscilla's  death  until  this  time  and  for  two  or  three  months  after, 
he  supported  the  plaintiff  and  fulfilled  all  his  obligations  towards 
her  to  her  satisfaction ;  and  he  continued  to  furnish  board,  clothing, 
lodging  and  attendance  in  sickness  and  in  health,  until  the  1st  of 
X)ctober,  1853,  at  which  time  the  plaintiff  left  his  house  and  told 
him  that  she  should  live  with  him  no  longer,  and  since  that  time 
he  had  neither  furnished  nor  tendered  to  her  any  support,  nor  had 
she  ever  demanded  any  support  from  him.  At  the  time  of  her 
leaving  him  the  defendant  had  paid  all  the  debts  for  which  Pris- 
cilla and  the  plaintiff  were  liable,  amounting  to  about  eight  hundred 
dollars,  except  one  hundred  dollars  due  originally  from  Boss 
Lamb  to  the  defendant's  father,  which  he  had  not.then,  nor  had  he 
ever  been  called  on  to  pay. 

The  cause  of  the  plaintiff's  leaving  the  defendant's  house  was 
the  state  of  feeling  which  had  grown  up  between  herself  and  the 
defendant's  wife.  In  two  or  three  months  after  the  defendant's 
wife  came  and  took  the  place  at  the  head  of  the  household  there- 
tofore filled  by  the  plaintiff,  disagreements  between  them  began  to 
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arise.  The  plaintiff  was  jealous  and  apt  to  construe  conduct  as 
want  of  respect  and  consideration  for  her  which  was  not  so  intended, 
and  the  wife  was  impulsive  and  quick  to  resent  what  she  thought 
to  he  unwarrantable  interference  and  uncalled  for  displeasure  on 
-  the  part  of  the  plaintiff.  Matters  went  on  thus  till  so  great  a 
degree  of  mutual  dislike  and  ill-humor  existed  as  to  destroy  the 
plaintiff's  comfort,  and  rendered  the  Hying  of  those  ladies  together 
destructive  to  the  happiness  of  both,  but  that  state  of  things  was 
brought  about  as  much  bj  the  fault  of  the  plaintiff  as  of  the  defen- 
dant's wife. 

Before  the  bringing  of  this  action  the  plaintiff  made  no  claim 
to  enter  into  the  possession  of  the  land,  nor  did  the  parties  ever 
talk  with  each  other  about  the  land  after  their  difficulties  com- 
menced until  after  this  suit  was  brought 

Upon  the  foregoing  facts  the  county  court,  September  Term, 
1855, — Underwood,  J.,  presiding,  —  rendered  judgment,  /wv 
forma^  for  the  defendant     Exceptions  by  the  plaintiff. 

^  for  the  plaintiffl 


C,  N.  Daxmvport  and  H.  E,  Stoughtan,  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  This  is  a  action  of  ejectment  for  land  in  Halifax. , 
The  declaration  contains  two  counts,  in  the  first  of  which  the 
plaintiff  counts  upon  a  title  in  severalty  to  the  whole  of  the 
premises,  and  in  the  other  upon  a  title  to  an  undivided  half. 
It  appears  in  the  case  that  one  Boss  Lamb  was  the  owner  in  fee 
of  these  premises,  and  that  in  November,  1850,  he  conveyed  the 
same  to  his  two  sisters,  Naomi  and  Priscilla  Lamb,  in  fee.  The 
use  of  the  premises  is  declared  in  the  habendum  of  the  deed  to  be 
to  them  and  their  heirs  forever,  provided  they  pay  and  discharge 
all  the  just  debts  of  their  grantor.  It  is  insisted  that  under  that 
conveyance,  the  grantees  took  an  estate  in  joint  tenancy,  and  that 
upon  the  decease  of  Priscilla  Lamb,  which  took  place  in  March, 
1851,  the  title  to  the  whole  premises  vested  in  the  plaintiff  in  sev- 
eralty, by  right  of  survivorship.  Such  would  be  the  effect  at 
common  law,  if  a  joint  tenancy  was  created  by  that  deed.    The 
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Comp.  Stat  382^  sees.  2,  3,  however,  proTides  that  all  convey- 
ances made  to  two  or  more  persons  shall  be  constmed  to  create 
estates  in  common  and  not  in  joint  tenancy  unless  it  be  expressed 
therein  that  the  grantees  shall  take  the  land  as  joint  tenants.    It 
is  also  provided  that  the  act  shall  not  extend  to  conveyances  where 
from  the  instrument  a  tmst  estate  is  created.    There  is  certainly 
in  this  case  no  expressed  intention  to  create  a  joint  tenancy,  and  in 
BO  sense  can  this  deed  be  regarded  as  a  conveyance  of  these  prem- 
ises in  tmst.    The  premises  were  not  conveyed  to  the  grantees  to 
hold  in  trust  for  the  use  and  benefit  of  the  grantor  or  of  any  other 
parties,  but  the  use  is  expressly  declared  to  be  for  the  benefit  of 
the  grantees  forever.    The  provision  that  the  grantees  shall  pay 
the  just  debts  of  their  grantor  may  operate  as  a  defeasance  or  as 
a  condition  subsequent,  and  their  title  to  the  land  may  be  defeated, 
possibly,  by  a  refusal  to  pay  the  debts ;  but  the  relation  of  trustee 
and  cestui  que  trust  is  not  created  by  that  deed.    It  is  a  matter, 
therefore,  of  express  provision  in  the  statute,  that  the  grantees  in 
that  deed  take  an  estate  as  tenants  in  common,  and  not  as  joint 
tenants.    In  that  view  of  the  case  it  is  obvious  that  this  plaintiff 
cannot  recover  for  the  undivided  half  of  this  land  which  was 
owned  by  her  sister,  Priscilla  Lamb.    It  is  not  pretended  that 
there  has  been  any  conveyance  of  her  right  to  the  plaintiff,  and  as 
tenant  in  common  the  plaintiff  cannot  claim  her  interest  in  the 
,  premises  by  survivorship.    It  is  unnecessary,  therefore,  in  this 
case  to  inquire  whether  the  defendant  has  obtained  a  valid  title  to 
the  undivided  half  of  the  land  which  was  owned  by  PrisciUa 
Lamb  under  the  deed  of  her  administrator,  for  whether  he  has 
such  title  or  not  the  plaintiff  has  shown  no  title  to  it  which  will 
enable  her  to  recover  that  portion  of  these  premises  in  this  action. 
The  whole  inquiry  in  the  case  is  therefore  resolved  into  the 
question  whether  the  plaintiff  can  recover  the  undivided  half  of 
the  premises  which  were  conveyed  to  her  by  the  deed  of  Boss 
Lamb.    The  defendant  is  in  possession  of  the  land  and  claims  a 
title  to  that  portion  of  the  premises  under  a  deed  from  the  plaintiff 
to  him,  by  which  she  conveyed  under  covenant  of  warranty  an 
undivided  half  of  the  premises,  subject  to  the  provision  that  the 
defendant  shall  pay  aU  her  just  debts  and  liahiUties,  and  shall,  in  aU 
fespects,  through  life,  give  to  her  a  suitaih  and  camfortaUe  support 
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ixmd  maintmcmce  in  sicknefla  and  in  health.  If  these  oonditioiis 
are  not  complied  with  it  is  provided  that  the  deed  shall  be  Toid. 
We  can  entertain  no  donbt  that  it  was  the  intention  of  the  parties 
that  the  premises  were  to  stand  as  secarity  for  the  performance  of 
those  conditions  and  that  for  their  non-peHbrmance  the  plaintiff 
would  be  entitled  to  recover  the  premises  at  law  in  this  form  of 
action.  The  case  of  Wilder  v.  WnUemore,  15  Mass.  262,  is  very 
similar  in  this  particahur  to  this  case,  and  on  this  point  woald  seem 
Co  be  decisive.  The  condition  of  that  deed  was  that  Ihe  mortgagor 
ahonld  maintain  and  support  the  demandant  and  her  husband  dur- 
ing their  respective  lives,  or  the  deed  should  be  void.  It  was  held 
that  the  demandant  had  a  right  to  be  supported  wherever  she 
diose  to  live,  provided  thej  did  not  create  needless  expense ;  and 
for  any  n^lect  to  make  such  provision  &e  premises  could  be 
recovered  at  law. 

We  think,  however,  from  the  facts  found  by  the  referee  that  the 
plaintiff  has  faOed  in  showing  a  breach  of  any  of  the  conditions  of 
this  deed.  It  is  stated'  in  the  report  that  until  the  marriage  of  the 
defendant  he  gave  to  the  plaintiff  her  support,  and  disdiaiged  the 
obligations  he  had  assumed  to  her  satisfiu^on.  In  October,  1853, 
and  after  the  defendant's  marriage,  the  plaintiff  left  the  house  of 
the  defendant,  saying  that  she  should  live  with  him  no  longer- 
The  referee  has  found  th&t  this  was  occasioned  by  a  misunderstand- 
ing between  the  defendantfs  wife  and  the  plaintiff,  and  that  the 
difficulty  was  such  as  to  render  their  living  together  destructive  to 
the  happiness  of  both.  The  misunderstanding  was  the  result,  the 
referee  states,  oi  their  mutual  &ults.  Without  saying  whether  the 
plaintiff  was  justified  in  leaving  the  defendant  in  consequence  of 
that  disagreement,  or  on  the  ground  of  the  change  in  the  def^m- 
dant's  relation  by  marriage,  or  whether  she  has  a  legal  right  to 
call  for  support  at  any  other  place  when  without  any  fault  on  the 
part  of  the  defendant  or  his  family,  he  offers  to  give  die  plaintiff 
proper  support  in  his  house,  it  is  sufficient  to  observe  that  if  she 
has  that  right  it  is  necessary  that  it  should  appear  in  the  case  that 
there  is  on  the  part  of  the  defendant  a  wrongful  neglect  to  perform 
those  conditions.  The  fact  is  found  by  the  referee  that  since  the 
plaintiff  left  the  defendant's  house  she  has  never  called  for  or 
demanded   any   aesistanee  or   support  firom  the  drfendant  nor 
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made  anj  claim  to  the  land  or  the  possession  g(  it  nntil  the  com-* 
mencement  of  this  action.  If  the  plaintiff  leaves  the  honse  of  the 
defendant  and  desires  her  8U[^rt  elsewhere,  the  defendant  cannol 
be  said  to  be  in  fault  for  not  furnishing  her  support  and  mainteD- 
anoe  until  a  request  for  that  purpose  has  been  made,  or  at  least, 
until  he  has  been  notified  that  she  is  in  need  of  it. 

We  think  for  that  reason  there  has  not  been  such  a  breach  of 
that  condition  as  will  operate  as  a  forfeiture  of  his  interest  in  the 
land,  neither  does  the  ease  show  a  breach  of  the  condition  in  the 
non-payment  of  the  plaintiff's  liabilities.  There  is  no  pretence 
that  that  ground  of  complaint  exists  except  in  the  non-pajment  of 
a  claim  due  the  defendant's  father,  all  other  debts  having  been  paid 
by  him.  In  relation  to  that  debt  it  appears  that  he  has  never  been 
called  on  for  payment,  nor  does  it  appear  that  the  plaintiff  ha» 
paid  it  or  in  any  way  been  damnified  in  consequence  of  it.  There 
has  been  no  refusal  to  pay  the  debt  by  the  defendant  and  for  aught 
that  appears  the  delay  was  by  their  mutual  understandings  Under 
these  circumstances  we  think  this  action  cannot  be  sustained^ 

The  judgment  <^  county  court  ia  affirmed. 


EsTT  &  DuTTON  V.  Daniel   Read,  appeUomi^ 

Notice  of  non^acceptanee  of  articlet  inferior  to  thoee  eofUreuOed 
for,    Auditor^e  report  conekuive  as  to  fact. 

Wlmra  ftrtiolM  are  nuumftetiired  and  delivered  whieh  axe  inftrior  in  tOBis  iwpeato 
to  those  oontraoted  for,  the  person  for  whom  they  ue  muiafliotared  most,  If 
he  deellnes  to  aooept  them,  glre  notice  of  saoh  non-aooeptanbe  to  the  other  partf 
within  »  reaonable  time. 

The  report  of  an  anditor  conclnslTe  as  to  every  fhot  fonnd  which  the  testifliony 
before  him  had  » tendeney  to  prore. 

Book  Accomrr.    The  plaintifi'  account  waa  <<  for  one  set  of 


CIRCUIT  SESSION,  JUNE,  1857.  279 

Est7  et  il.  «.  Read,  appellant. 

gravestones,  fifteen  dollars,"  in  reference  to  which  the  auditor 
reported  the  following  facts : 

About  the  first  of  July,  1853,  the  plaintiffs  through  their  agent 
Ezek  Atwood,  entered  into  a  contract  with  the  defendant  to  furnish 
him  a  set  of  gravestones  to  be  erected  at  the  grave  of  Mrs.  Luke 
T.  Barber,  in  Wardsboro ;  and  it  was  agreed  between  the  parties 
that  said  stones  were,  to  be  like  or  should  match  a  set  of  stone  then 
standing  at  the  grave  of  the  husband  of  Mrs.  Barber  who  had 
previously  deceased,  and  the  defendant  was  to  pay  the  plaintiffs  the 
sum  of  fifteen  dollars  for  them.  Immediately  upon  the  conclusion 
of  the  above  agreement  the  plaintiffs,  through  their  agent,  further 
agreed  to  inscribe  upon  said  stone  an  epitaph.  The  plaintiffs 
selected  and  finished  a  set  of  stone  and  inscribed  thereon  the  name 
of  Mrs.  Barber,  with  dates,  &c,  but  omitted  the  epitaph,  which 
was  by  mistake  copied  upon  another  stone,  and  after  they  were 
finished  as  above  and  some  time  in  August,  1853,  the  plaintiffs  sent 
them  by  their  team  to  the  graveyard  in  Wardsboro  and  caused 
them  to  be  erected  at  the  grave  of  Mrs.  Barber.  The  stones  fur- 
nished by  the  plaintiffs  were  as  to  quality  fiUly  equal  to  the  sample ; 
but  in  the  matter  of  finish  and  lettering  they  were  in  the  execution 
of  the  work  inferior  thereto,  and  there  was  a  slight  difference  in 
the  size  or  width.  On  the  same  day  the  stones  were  erected  at  the 
grave  the  defendant,  who  resided  about  four  and  one-half  miles 
from  said  graveyard  and  about  two  and  one-half  miles  from  the 
residenoe  of  Atwood,  received  notice  of  their  being  so  erected,  and 
about  one  week  after  that  he  went  to  the  yard  and  examined 
the  stones;  and  about  one  week  after  inspecting  them  he  saw 
Atwood  at  West  Townshend  and  a  conversation  was  had  in  rela- 
tion to  the  stones,  the  defendant  making  some  objection  to  tliem  on 
account  of  the  finish  and  that  the  epitaph  was  omitted.  Something 
was  said  at  this  time  by  Atwood  in  relation  to  an  alteration  in  the 
finish  and  of  inscribing  the  epitaph  thereon,  and  other  and  similar 
conversations  were  had  between  the  parties  at  different  intervab  of 
time ;  but  the  defendant  did  not  until  some  time  in  May,  1854» 
give  the  plaintiffs  distinctly  to  understand  that  he  declined  to  accept 
said  stones  as  they  were  or  to  pay  for  them.  The  alterations  which 
the  plaintiffs'  agent  spoke  of  making  had  not  been  made  and  the 
atone  remained  standing  at  the  grave  as  when  first  erected. 
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The  aoditor  reported  that  if  the  defendant  in  order  to  avoid  hi» 
Habilitj  must  have  given  the  plaintiffs  immediate  notice  of  his  non« 
acceptance  of  said  stone,  or  if  he  was  bound  to  give  such  notice 
within  a  recuonabie  time,  then  there  was  due  the  plaintiffs  the  sum 
of  sixteen  dollars  and  seventy-two  cents,  being  the  contract  price 
with  interest  Bat  that  if  no  such  notice  was  necessary  in  order 
to  avoid  his  liability  there  was  nothing  due. 

Upon  the  report  of  the  auditor,  the  county  court,  September 
Term,  1855 — Underwood,  J.,  presiding  —  rendered  judgment 
in  favor  of  the  defendant.    Exceptions  by  the  plaintifis. 

JSL  E%rUandi  for  the  plaintiffs. 

L  When  goods  are  not  such  as  were  contracted  for,  nor  such  as 
the  buyer  is  obliged  to  take,  he  is  bound  to  return  them  immedi-' 
ately  to  the  vendor  or  give  him  immediate  notice  to  take  them 
back  or  he  will  be  presumed  to  acquiesce  in  the  quality  of  the 
goods  and  must  pay  for  them;  2  Kent's  G<Mn.  480;  Stoiy  on 
Sales,  sec.  405 ;  Fisher  v.  Scmtudoj  1  Camp.  190 ;  Grandng  v* 
Mendbam,  1  Starkie  205 ;  ffKeU  v.  Smith,  1  Starkie  86;  Milner 
V.  Tucker,  1  C.  &  P.  15,  (11  E.  C.  L.  301 ) ;  Penivcd  v.  .fifcife, 
2  C.  &  P.  514,  (12  E.  C.  L.  241 )  ;  Carl  v.  GUeBy  3  C.  &  P. 
( 14  E.  C.  L.  372). 

n.  The  question  whether  notice  was  given  in  a  reasonable  time 
is  one  for  the  auditor  to  find,  and  he  has  found  that  it  was  not 
given,  and  this  finding  is  conclusive  ;  JSowe  v.  Orsbomf  1  Starkie 
112;  droning  v.  Mendbom,  1  Starkie  205. 

A,  Stoddard^  for  the  defendant 

Has  the  defendant  accepted  the  work  or  waived  his  right  to  have 
the  contract  fulfilled  according  to  its  stipulations  ?  This  is  a  ques«' 
tion  of  law  to  be  determined  from  the  facts  reported ;  Morriwn  v. 
Oummingsy  26  Vt.  486 ;  Bopkinsan  v.  Holmes,  18  Vt  18. 

Considering  the  distance  from  the  residence  of  the  defendant  to 
the  place  where  the  stones  were  erected,  and  to  the  residence  of 
the  plaintifis'  agent,  there  was  no  unreas<Miabl6  delay  on  the  part  of 
the  defendant  in  communicating  his  objections ;  Morrison  v.  Oum- 
mings,  ub,  sup, ;  Chitty  on  Cont  462,  note. 

That  the  plaintiffi'  agent  understood  the  defendant  as  not  accept- 
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mg  them  is  manifest  from  his  proposing  to  improfve  the  finish  and 
complete  the  job  by  inscribing  upon  the  stone  the  epitaph ;  AtuHn 
y.  Wheeler^  remarks  of  chief  justice,  16  Vt  95. 

If  in  ordinary  cases  the  yendee  would  be  bound  to  giye  more 
explicit  notice  of  non-acceptance,  the  defendant  was  excused  by 
the  repeated  encouragement  giyen  to  the  plaintiffs'  agent  to  com« 
plete  the  job. 

r 

The  opinion  of  the  court  was  deliyered  by 

Bedfield,  Ch.  J.  The  report  of  the  auditor  certainly  puts 
the  case  upon  the  ground  that  the  defendant  gaye  no  notice  to  the 
plainti£&  of  repudiating  the  sale,  either  immediate  or  in  a  reasona- 
ble  time.  Unless,  then,  we  could  say  that  the  testimony  in  the  case 
had  no  tendency  to  proye  such  facts,  the  finding  of  the  auditor  will 
be  conclusiye  of  the  facts  found.  Although  there  is  probably 
considerable  ground  of  difference  of  opinion  in  regard  to  whether 
the  testimony  did  tend  to  show  a  repudiation  of  the  sale,  we  think 
it  would  be  difficult  to  come  to  the  conclusion  that  there  is  no  testis 
mony  tending  to  show  that  the  defendant  did  not  repudiate  the 
sale.  His  conduct  and  declarations  as  far  as  reported  by  the 
auditor  certainly  shews  that  the  plainti£&'  agent  supposed,  and  was 
perhaps  justified  in  supposing  that  the  defendant  intended  to  accept 
the  stones,  but  would  claim  something  more  to  be  done  to  them. 
This  will  be  a  ratification  of  the  sale  but  not  a  waiyer  of  all  claim 
for  deduction  in  the  price  on  account  of  the  inferiority  claimed  and 
shown,  and  probably  not  of  the  right  to*  claim  damages  in  a  sepa-, 
rate  action  on  the  ground  of  the  contract  not  being  fully  performed. 

As  there  must  be  a  recoyery  for  the  yalue  of  the  stones,  it  would 
be  no  benefit  to  the  defendant  to  recommit  the  case  on  that  point. 

Judgment  reyersed  and  judgment  on  report  for  the  plaintiff. 
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Asaph  Knafp  v.  The  Town  of  Maklboeo. 

Covenant  for  quiet  enjoyment  implied  in  lease ;  hut  not  eaitended 
by  parol  beyond  the  premises  described  by  hnovm  or  certain 
bounds. 

▲  oorenant  for  quiet  ei^oyment  agftlnst  the  Itwftil  iiiterniption  of  tny  party  will 
be  implied  from  a  lease  which  contaiA  no  express  oovenants,  but  in  which,  after 
the  description  of  the  premises,  the  habendum  is  as  follows :  "  to  have  and  to  hold, 
use,  oocapy,  possess  and  enjoy  in  all  the  branches  of  husbandry  and  bnilding 
thereon,  as  he,  the  said  R.,  shall  choose  or  may  see  proper,  without  intermption,  for 
so  long  as  wood  grows  and  water  runs,  and  to  his  heirs,  executors,  administrators, 
overseers,  or  any  other  person  or  persons  that  may  represent  him  the  said  J.  B." 

In  an  action  on  the  covenants  in  a  lease  for  quiet  possession,  if  the  demised  premises 
are  described  by  known  or  certain  bounds,  (as  in  this  case  by  a  town  line,)  it  cah- 
not  be  shown  by  parol  that  the  parties  intended,  designated  or  reoognlxed  a  dillbr* 
ent  boundary,  and  thus  extend  the  operation  of  the  covenant  to  premises  other 
than  those  described. 

Covenant.  The  defendants,  by  their  selectmen,  on  the  6th  of 
April,  1795,  demised,  by  a  lease  duly  executed  and  recorded,  to 
Jonathan  Rising,  '^  two  hundred  acres  on  the  north  side  of  the 
right  numbered  fifly-seven,  bounded  north  on  the  north  line  of 
said  right,  east  on  the  east  line  of  said  right,  and  west  on  the  west 
line  of  said  right,  and  to  extend  so  far  south  as  to  contain  two 
hundred  acres,  with  a  line  parallel  with  the  north  line.  To  have 
and  to  hold,  use,  occupy,  possess  and  enjoy  in  all  the  branches  of 
husbandry  and  building  thereon  as  he  the  said  Jonathan  Rising 
shall  choose  or  may  see  proper,  without  interruption,  for  so  long 
as  wood  grows  and  water  runs,  and  to  his  heirs,  executors,  admin- 
istrators, overseers,  or  any  other  person  or  persons  that  may  per- 
sonate or  represent  the  said  Jonathan  Rising  always,"  the  above 
being  the  only  provisions  in  the  lease  except  those  relating  to  the 
payment  of  the  rent  and  its  enforcement  by  distress  and  re-entry. 
The  declaration  averred  that  the  defendants  in  and  by  said  lease 
covenanted  with  the  said  Rising  and  his  assigns  that  they  should 
and  might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess 
and  enjoy  said  premises,  without  interruption,  &c.,  and  then  set 
forth  a  series  of  conveyances  by  which  the  plaintiff  derived  a  title 
under  said  Rising  to  the  north-west  quarter  of  said  two  hundred 
acres,  and  alleged  a  disturbance  in  his  possession  and  enjoyment 
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of  a  portion  of  the  premises  bj  an  eviction  by  one  OliTer  Gfflett 
of  Dover,  who  recovered  a  judgment  for  the  same  in  an  action  of 
ejectment  against  the  plaintiff  at  the  April  Term  of  the  Wind- 
ham oonnty  court,  1853.  The  defendants  plead  the  general  issue 
and  several  special  pleas  in  bar  which  were  traversed,  and  a  trial 
by  jury  was  had  at  the  April  Term,  1856, —  Undekwood,  J., 
presiding. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  the  charter 
of  the  town  of  Marlboro,  dated  April  29th,  1751,  showing  one 
right  reserved  for  a  school  lot,  and  a  plan  of  the  town  showing 
said  right  allotted  as  lot  No.  57,  and  situated  in  the  north-west 
comer  of  the  town ;  also  the  lease  from  the  selectmen  of  Marlboro 
to  Jonathan  Rising,  dated  April  6th,  1795,  reciting  that  whereas 
there  is  a  right  or  lot  of  land  which  is  numbered  57  in  said  town 
of  Marlboro  which  the  inhabitants  of  said  town  hold  by  charter  as 
a  school  lot,  and  then  proceeding  to  demise  two  hundred  acres  of 
the  same  by  the  description  and  for  the  time,  &c«,  as  above  set 
forth,  together  with  the  chain  of  deeds  set  forth  in  his  declaration, 
showing  a  title  in  the  plaintiff  as  one  of  the  assigns  of  said  Rising 
to  fifty  acres  in  the  north-west  part  of  the  two  hundred  acres 
described  in  the  lease  ;  also  the  record  of  a  recovery  in  ejectment 
by  Oliver  Gillett  against  the  plaintiff  at  the  April  Term,  1853,  of 
the  Windham  county  court,  and  a  writ  of  possession  issued  thereon 
and  duly  executed,  from  which  record  and  writ  it  appeared  that 
the  recovery  of  said  Gillett  was  for  a  piece  of  land  in  Dover, 
bounded  on  the  south  by  the  north  line  of  Marlboro.  The 
plaintiff  also  introduced  evidence  tending  to  prove  that  Rising 
took  possession  of  the  premises  described  in  his  lease,  and  that  he 
and  the  successive  grantees  and  lessees  under  him  had  continued 
to  occupy  them,  and  that  the  plaintiff,  soon  after  the  conveyance  to 
him  in  1834,  took  possession  of  the  fifty  acres  in  the  north-west 
comer  of  said  school  right  which  he  continued  to  occupy  until  his 
eviction  from  a  part  of  the  premises  by  the  Gillett  judgment  and 
writ  of  possession  ;  and  the  plaintiff  then  offered  the  deposition  of 
one  Pliny  Higley  and  other  evidence  tending  to  show  that  prior  to, 
and  about  the  time  of  the  execution  of  the  Rising  lease,  the  town 
of  Marlboro  caused  the  school  lot  to  be  surveyed  and  located,  and 
that  the  northern  boundary  as  then  surveyed  and  the  north-west 
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corner  as  then  pointed  out  were  from  eight  to  twelve  rods  north  of 
the  line  and  comer  as  established  in  the  Gillett  suit,  and  that 
Rising  was  put  in  possession  to  said  northernmost  line,  and  that 
this  line  had  at  several  times  since  been  recogniced  and  insisted 
upon  by  the  selectmen  of  Marlboro  as  the  north  line  of  the  school 
lot,  and  that  in  1834,  after  the  plaintiff  had  become  interested  in 
the  premises  the  selectmen  run  out  the  lot,  and  that  it  was  agreed 
and  understood  and  that  thej  directed  the  plaintiff  to  occupy  to  a 
certain  fence  north  of  the  line  recovered  to  bj  Gillett.  To  the 
deposition  of  Higlej  and  to  all  the  other  testimony  relating  to  the 
acts  and  declarations  of  the  selectmen  in  reference  to  the  bounda> 
ries  of  the  leased  premises  the  defendants  objected,  but  their  objec- 
tions were  overruled  and  the  testimony  admitted. 

The  plaintiff  claimed  that  the  recovery  by  Gillett  of  a  portion 
of  what  had  been  recognized  and  pointed  out  and  shown  to  him 
and  to  Rising  and  others  by  the  selectmen  of  Marlboro  as  a  part 
of  the  demised  premises  constituted  a  breach  of  the  defendants' 
covenant  for  the  quiet  enjoyment  of  them;  and  in  reference  to  this 
claim  the  defendants  requested  the  court  to  charge  the  jury  that 
the  lease  conveyed  only  land  in  Marlboro,. and  that  Gillett  had 
ousted  the  plaintiff  only  from  land  in  Dover ;  that  the  plaintiff 
had  not  therefore  been  disturbed  in  the  enjoyment  of  any  land 
conveyed  by  the  lease,  and  therefore  could  not  recover ;  and  that 
the  premises  conveyed  by  the  lease  and  the  covenant  for  their 
quiet  possession  could  not  be  enlarged  by  parol  proof  so  as  to 
include  or  apply  to  Utnd  not  in  the  town  of  Marlboro.  The  court 
declined  so  to  charge,  but  did  charge  the  jury  among  other  things 
that  it  was  a  proper  subject  of  inquiry  in  this  suit,  whether  the 
town  of  Marlboro  at  the  time  they  leased  to  Rising  and  Rising 
went  into  possession,  located  and  designated  the  northern  boundary 
of  the  school  land  furiher  north  than  the  line  as  established  in 
the  suit  GiUeU  v.  Knapp  ;  that  upon  this  point  they  might  consider 
the  testimony  of  Higley  as  given  in  his  deposition  in  connection 
with  the  lease  to  Rising,  and  the  other  testimony  in  the  case,  giv- 
ing it  such  weight  as  under  the  circumstances  they  might  think  it 
entitled ;  bat  that  this  inquiry  was  important  only  as  it  had  a 
bearing  on  the  alleged  agreement  and  understanding  of  the  select- 
men of  Marlboro  and  the  plaintiff  in  1834,  as  to  his  occupying 
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thereafter  to  the  fence  above  referred  to ;  that  the  important  inquiry 
for  the  jury  was,  whether  in  1834  the  selectmen  of  Marlboro  and 
the  plaintiff  recognized  and  agreed  that  said  fence  should  be  there- 
after the  north  line  of  the  school  lands  to  which  the  plaintiff  was 
to  occupy  and  pay  rent,  and  that,  if  the  jury  should  find  that  such 
was  the  understanding,  the  plaintiff  was  entitled  to  recoyer,  as  it 
was  conceded  the  land  recovered  of  him  lay  south  of  said  fence. 

Under  these  instructions  the  jury  rendered  a  verdict  for  the 
plaintiff*    Exceptions  by  the  defendants. 

Much  other  testimony  was  introduced  and  several  other  ques- 
tions were  raised  upon  the  trial  in  the  county  court,  but  as  they 
were  not  passed  upon  in  the  supreme  court,  a  st(itement  of  them 
is  omitted. 

P.  T.  Washburn  and  Bradley  4*  Kellogg,  for  the  defendants. 

The  premises  conveyed  by  the  defendants  and  the  covenant  for 
their  quiet  enjoyment  cannot,  by  parol  proof,  be  enlarged  so  as  to 
include  or  apply  to  land  not  in  the  town  of  Marlboro.  The  lease 
recites  the  land  as  being  the  school  lot  numbered  fifty-seven  in  Marl- 
boro. It  thereby  limits  the  premises  conveyed  to  land  in  that  town. 
It  sufficiently  refers  to  the  town  plan,  and  that  shows  the  north  line 
of  the  school  right  as  allotted  to  be  the  north  line  of  the  town,  and 
the  lease  by  bounding  the  premises  *'  north  on  the  north  line  of 
said  right "  does  in  terms  bound  them  north  by  the  town  line. 

If  a  deed  mentions  no  monuments  but  specifies  a  line,  and  is 
not  ambiguous  in  its  terms,  parol  proof  that  a  line  other  than  the 
one  mentioned  was  designated  or  agreed  upon  by  the  parties  is  not 
admissible ;  Stone  v.  Clark,  1  Met.  878 ;  Flagg  v.  Thurston,  18 
Pick.  145;  Cleveland  v.  Flagg,  4  Cush.  76;  Cook  v.  Bahcock, 
7  Cush.  526  ;  PrescoU  v.  Hawkins,  12  N.  H.  19  ;  Butler  v.  Gale, 
27  Vt  789 ;  Berring  v.  Wtggs,  2  Tayl.  84,  (4  U.  S.  Dig.  541  pi. 
500);  Noble  v.  Bosworth,  19  Pick.  814. 

C  If.  Davenport  and  ff»  B.  Stoughton,  for  the  plaintiff. 

The  defendants  are  estopped  ft^m  saying  that  the  line  indicated 
by  the  fence  to  which  the  plaintiff  claimed  in  the  suit  GilleU  y. 
him  is  not  the  true  line.  The  case  shows  that  the  defendant,  by 
its  selectmen,  in  1884,  pointed  out  this  fence  as  the  true  north 
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line  for  the  purposes  of  the  plaintiff's  occupation,  and  directed 
him  to  occupy  to  that  line  and  pay  rent,  and  that  he  has  done  it. 
Here  are  representations  made  bj  a  landlord  to  his  tenant  of  the 
boundaries  of  the  premises  demised.  The  tenant  acts  upon  the 
faith  of  them  in  occupying  and  paying  rent  Have  we  not  here 
all  the  elements  of  an  ^'estoppel  in  pais?"  Cutting  y.  Stone,  23  Yt 
571. 

The  plaintiff  would  have  been  estopped  from  denying  his  land- 
lord's title  to  that  line.  Why  will  not  the  estoppal  hold  '*  e. 
canverto  f  " 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  declaration  in  this  case  is  in  covenant  broken, 
in  which  it  is  averred  that  on  the  6th  of  April,  1795,  the  town  of 
Marlboro  executed  a  perpetual  lease  to  Jonathan  Rising  of  lot 
number  fifty-seven  in  that  town,  and  therein  covenanted,  on  the 
payment  of  a  stipulated  rent,  for  the  quiet  enjoyment  of  the 
premises  without  interruption  or  molestation.  A  part  of  the 
premises,  it  is  averred,  has  been  transferred  to  the  plaintiff  by 
regular  assignments,  and  from  which  he  complains  he  has  been 
evicted  by  an  elder  and  better  title. 

There  is  no  express  covenant  for  quiet  enjoyment  contained  in 
the  lease,  but  the  doctrine  was  not  questioned  in  the  argument  of 
the  case  that  such  a  covenant  will  be  implied  from  the  language  of 
the  instrument,  that  the  lessee^  or  any  other  person  who  may  per- 
sonate  or  represent  him,  shall  hold,  use,  occupy,  possess  and  enjoy 
the  premises  anthotU  interruption  ;  Hays  v.  Bickerstaff,  2  Mod. 
85.  It  is  immaterial  whether  the  covenant  is  express  or  implied. 
In  either  case  the  words  amount  to  a  general  covenant  for  quiet 
enjoyment  during  the  term ;  EQis  v.  Welch,  6  Mass.  246.  The 
provisions  in  the  lease  are  general,  and  were  obviously  intended 
to  secure  to  the  lessee  the  use  and  occupancy  of  the  premises 
during  the  term,  against  all  lawful  interruptions  to  any  portion  of 
the  premises,  whether  on  the  part  of  third  persons  or  from  the 
lessors  and  those  claiming  under  the  town.  There  is  no  limitation 
to  the  quiet  enjoyment  of  the  premises  under  the  lease,  provided 
the  stipulated  rent  is  paid.  In  doubtful  cases  the  rule  of  construc- 
tion is  more  favorable  for  the  lessee,  and  against  the  lessor ;  and 
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unless  it  clearly  appears  that  the  covenant  was  intended  to  be 
confined  to  interruptions  on  the  part  of  the  lessor,  it  will  be 
extended  to  all  lawful  interruptions  bj  any  party,  which  defeats 
the  title  of  the  lessee  to  the  premises  leased. 

The  important  question  in  the  case  arises,  whether  the  plaintiff 
has  been  dispossessed  of  the  premises,  or  any  portion  of  them, 
which  are  described  in  the  lease,  and  whether  that  dispossession 
was  effected  by  a  paramount  title.  In  determining  that  question 
it  becomes  necessary  to  definitely  ascertain  the  boundaries  of  the 
land  included  in  the  lease  as  well  as  the  location  of  the  premises 
from  which  the  plaintiff  claims  he  has  been  dispossessed.  If  the 
dispossession  was  of  land  included  in  the  lease  the  action  is  well 
brought,  but  if  otherwise  the  action  clearly  cannot  be  sustained. 

The  town  of  Marlboro  was  chartered  in  1751,  about  forty-four 
years  previous  to  the  execution  of  the  lease  to  Jonathan  Rising. 
The  plan  of  the  town  shows  an  allotment  of  lot  number  fiftynseven 
in  the  north-west  comer  of  the  town,  and  a  reservation  of  that 
right  for  the  use  of  schools.  The  premises  leased  are  described 
as  being  part  of  lot  number  fifly-seven,  on  the  north  side  of  said 
right,  and  bounded  north  on  the  north  line  of  said  right,  east  on 
the  east  line  of  said  right,  and  west  on  the  west  line  of  said  right, 
and  to  extend  so  far  south  as  to  contain  two  hundred  acres  with  a 
line  parallel  with  the  north  line.  There  is  no  uncertainty  or 
ambiguity  in  this  description.  The  north  line  of  the  town  of 
Marlboro,  as  it  was  chartered,  is  made  the  north  line  of  the 
premises  leased.  The  charter  of  the  town  with  its  boundaries,  as 
well  as  the  allotment  of  this  right  of  land  for  schools  was  a  matter 
of  record,  and  by  regular  surveys  was  susceptible  of  precise  and 
definite  location.  It  is  also  to  be  observed  that  the  north  line  of 
Marlboro  is  a  permanent  and  public  monument,  and  one  which 
controls  lines,  courses  and  distances,  and  when  the  premises  leased 
are  boujided  by  such  a  monument,  that  boundary  cannot  be  varied 
by  the  acts  of  the  parties,  nor  by  the  introduction  of  parol  testi- 
mony showing  that  the  parties  designated  or  recognized  a  different 
line,  or  that  the  lessee  was  directed  to  occupy  beyond  iL  The 
operation  of  the  covenant  is  confined  to  the  premises  and  the 
boundaries  mentioned  in  the  lease,  and  to  show  a  breach  of  that 
covenant  those  lines  must  be  ascertained,  and  the  premises  of 
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which  the  plaintiff  has  been  dispossessed  must  be  shown  to  be 
within  it.  The  case  of  Cook  y.  Babcock,  7  Gushing  526,  is  very 
simihir  to  this  case  on  this  question.  In  that  case  land  had  been 
conyeyed,  bounded  '<  north  on  the  line  of  Blanford«"  That  line 
bad  been  established  bj  act  of  the  legislature.  It  was  held  that 
the  line  so  established  was  the  northern  boundary  of  the  land,  and 
that  parol  eyidence  was  inadmissible  -  to  show  that  preyious  to  the 
establishment  of  that  line  the  line  of  Blanford  was  understood  to 
be  farther  north,  and  defined  bj  a  line  of  marked  trees,  and  that 
the  parties  intended  to  oonyej  the  land  to  the  line  of  marked 
trees.  The  legal  efiect  of  that  deed  could  not  be  changed  bj  parol 
testimonj  showing  that  the  north  line  of  the  town  was  different 
from  that  which  had  been  established.  The  north  line  of  Marl- 
boro in  this  case  was  equally  certain  and  established,  and  as 
equally  free  from  ambiguity;  and  when  these  premises  were 
bounded  by  that  line,  the  true  line  of  the  town  as  established  by 
the  charter  is  conclusive  upon  the  parties,  and  determines  the  land 
included  in  the  lease  ;  King  y.  Little,  1  Gushing  436.  This  sub- 
ject and  the  authorities  which  haye  been  referred  to,  haye  been 
recently  before  this  court  in  a  case  from  the  county  of  Grand 
Isle,  and  this  doctrine  was  fully  recognized ;  Fletcher  y.  Phelps,  28  ^ 
Yt  257.  In  that  case  it  was  held  that  such  lines  were  permanent 
monuments,  and  when  referred  to  in  a  deed  could  not  be  yaried  or 
controlled  by  parol  testimony  showing  a  different  line.  Two 
things  are  rendered  certain  by  this  lease :  the  whole  of  the  land 
was  in  the  town  of  Marlboro,  and  was  bounded  on  the  north  by  the 
north  line  of  that  town.  That  being  the  extent  of  the  lease,  the 
inquiry  arises,  has  the  plaintiff  shown  that  he  was  eyicted  from 
any  land  in  that  town  which  is  included  in  the  lease.  On  this 
point  the  case  seems  fatally  defective  for  the  plaintiff.  Assuming 
for  the  purposes  of  this  case  that  the  recovery  in  the  case  of  Gil- 
lett  against  the  plaintiff  was  founded  upon  an  elder  title,  and  that 
it  is  conclusive  not  only  on  the  parties,  but  also  upon  the  to?m  of 
Marlboro ;  still,  the  fact  exists  in  the  case  that  the  dispossession 
was  of  land  north  of  the  line  of  Marlboro  and  within  the  town  of 
Dover.  The  plaintiff,  therefore,  has  not  been  dispossessed  of  any 
portion  of  the  premises  included  in  the  lease  from  the  town  of 
Marlboro  to  Jonathan  Rising,  nor  of  premises  to  which  the 
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covenant,  the  breach  of  which  is  complained  of,  can  attach.  The 
jury  should  have  been  instructed  agreeably  to  the  requests  on  the 
part  of  the  defendant*  that  the  lease  conveyed  land  only  in  Marl- 
boro, and  that  the  dispossession  being  of  land  in  Dover,  the  plain- 
tiff had  not  been  disturbed  in  the  enjoyment  of  land  conveyed  by 
the  lease.  The  testimony  of  Uigley,  and  of  the  acts  of  the  select^ 
men  of  Marlboro,  was  improperly  admitted  to  enlarge  the  provis- 
ions of  that  lease,  or  to  include  land  not  being  in  that  town.  The 
selectmen  by  no  act  of  their  own  can  extend  the  liability  of  the 
town  in  that  manner.  Whatever  they  may  have  done  in  author- 
izing the  possession  of  land  beyond  the  true  north  line  of  Marl- 
boro as  fixed  by  the  charter  must  be  regarded  as  private  acts,  and 
not  binding  on  the  town.  Without  referring  to  other  questions 
wliich  were  made  in  the  argument  of  the  case,  we  think  this  objec- 
tion is  fatal  to  the  action. 

The  judgment  of  the  county  court  is  reversed,  and  the  case 
remanded.  • 


Elijah  Stebbins  v.  Benjamin  Peeler,  Keith  White, 
truitee. 

Exemption  from  attachment.     TVtutee  procesi. 

Monty  dve  to  a  delitor  u  tfamagei  for  the  attaohment  and  detentton  of  bli  prop- 
erty which  WM  exempt  fyom  attachment,  and  money  collected  by  an  officer  apoa 
an  exeeation  laeued  upon  a  Jadgment  recovered  for  each  a  trespaM,  cannot  bt 
attached  and  holden  by  the  tmetae  proceas. 

Thustee  pbocsss.  In  June,  1851,  the  plaintiff  sued  the 
defendant  and  caused  to  be  attached  certain  property  which  the 
defendant  claimed  was  exempt  from  attachment,  and  for  the  taking 
and  detention  of  which  he  brought  a  suit  against  the  plaintiff  and 
one  Kemper  who  was  the  plaintiff's  attaching  officer.    In  this 
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last  mentioned  suit  the  defendant,  in  September,  1854,  recovered 
a  judgment  against  the  plaintiff  and  Kemper  for  sixty  dollars  and 
ninety-five  cents  damages,  and  one  hundred  and  sixteen  dollars  and 
forty  cents  costs,  and  this  judgment  was  recovered  for  the  value  of 
the  property  attached  and  detained,  on  the  ground  that  it  was  such 
property  as  was  by  law  exempt  from  attachment.  Execution 
upon  this  judgment  was  issued  and  placed  in  the  hands  of  the 
trustee  for  collection,  and  he  collected  and  paid  over  to  the  defen- 
dant's agent  eighty-seven  dollars  and  fifty-one  cents,  and  after- 
wards on  the  16th  of  October,  1851,  he  collected  of  the  plaintiff 
the  balance  due  on  the  execution,  amounting  to  ninety  dollars  and 
sixty-one  cents,  and  was  immediately,  and  while  the  money  was  in 
his  hands,  summouned  as  a  trustee  in  the  present  suit. 

Upon  the  above  facts  the  county  court,  April  Term,  1856,— 
Underwood,  J.,  presiding,  —  decided  that  the  trustee  was  not 
chargeable,  to  which  decision  the  plaintiff  excepted. 

E.  Kirkland,  for  the  plaintiff. 

The  money  collected  by  the  trustee  as  an  officer  became,  as  soon 
BH  received,  a  debt  due  from  him  to  Peeler ;  HurUnirt  v.  Hicks  et 
al,  and  tr,,  17  Vt.  184 ;  Dale  v.  Birch  et  al.,  8  Camp.  346. 

The  exemption  of  property  from  attachment  and  levy  on  exe- 
cution is  limited  to  the  specific  chattels,  and  does  not  extend  to 
debts  due  for  them,  or  the  money  received  on  the  sale  of  them ; 
Udsan  v.  Trask  and  tr.,  22  Vt.  18;  ScoU  v.  Brigham  and  tr^  27 
Vt  561. 

Bradley  ^  KeUogg,  for  the  defendant 

Tke  object  of  the  legislature  in  exempting  certain  articles  fW>m 
attachment  was  to  prevent  the  involuntary  surrender  of  the  arti- 
cles specified  for  the  payment  of  debts. 

The  statute  is  to  be  liberally  expounded  in  favor  of  humanitj ; 
LeaviH  ▼.  Metcalf,  2  Vt  843.  It  would  be  illiberal  to  say  that  the 
only  "  exemption  "  pertaining  to  our  **  apparel,"  if  attached  while 
We  sleep,  is  to  have  it  applied  to  our  debts  by  trustee  proceaA 
alter  we  sue  and  recover  for  it 

Xt  does  not  help  the  plaintiff's  case,  that  ft  $alo  of  the  ezettipfced 
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article  is  decided  to  remove  the  exemption.  In  that  case  the  owner 
puts  himself  out  of  the  purview  of  the  statute ;  he  voluntarily 
exchanges  the  protected  thing  for  one  not  protected. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  It  is  fully  decided  in  Hurlburt  v.  Hichs  and 
Trustee,  17  Vt.  193,  that  a  sheriff  or  deputy  sheriff,  having  col- 
lected money  for  a  creditor  on  execution,  is  liable  as  trustee  of  the 
creditor,  whether  the  money  has  beenj  demanded  or  not  This  is 
the  general  rule  of  liability  upon  the  subject 

In  the  present  case  an  exemption  is  claimed  on  the  ground  that 
the  money  in  the  trustee's  hands  was  collected  on  a  judgment, 
against  this  very  plaintiff,  for  taking  on  execution  property  of  the 
principal  defendant  exempt  from  attachment  and  levy. 

It  has  been  held  in  this  state,  that  if  the  d(*btor  sell  property 
exempt  from  attachment,  the  debt  is  liable  to  attachment  by 
trustee  process.  That  has  been  sometimes  thought  to  have 
impaired  the  proper  extent  of  these  statutory  exemptions.  But  as 
the  sale  was  voluntary  of  course,  it  does  not  infringe,  necessarily, 
the  beneficial  operation  of  the  exemptions. 

But  if  one's  creditors  can  attach  this  property  and  sell  it  on 
execution,  and  when  judgment  is  I'ecovered  tor  the  wrong,  and  the 
money  collected,  it  can  be  held  on  trustee  process,  the  exemption 
becomes  of  no  practical  avail  to  the  debtor.  By  means  of  two 
actions  the  property  is  effectually  applied  on  execution  in  the  pay- 
ment of  debts.  To  allow  such  an  evasion  of  the  benefical  effects 
<^  the  statute,  would  be  a  reproach  to  the  law. 

In  other  instances  the  courts  of  the  state  have  held  the  avails  of 
this  property  exempt  from  attachment,  the  same  as  the  property 
itself.  As  for  instance  in  the  case  of  the  butter  made  from  the 
last  cow.  And  we  think  that  where  this  property  is  converted 
into  a  mere  right  of  action  by  a  proceeding  wholly  in  invitum^ 
that  such  right  of  action  and  the  money  collected  are  also  exempt 
from  attachment,  the  same  as  the  property  itself. 

Judgment  affirmed. 


292  WINDHAM  COUNTY. 

Swain  V.  Barber. 

Chipman  Swain  v.  Augustus  Barbeb. 
Co-'Sureiies*     Contribution,     Bankruptcy, 

A  purety  who  had  not  paid  anything  on  account  of  his  liability  for  his  principal 
bad  no  claim  agalni^t  his  co-«urety,  either  contingent  or  others  i.e,  by  leaton  of 
that  liability,  which  cculd  be  proved  and  allowed  agniust  him  under  the  late  United 
States  bankrupt  law.  And  a  discharge  and  ceitiflcate  duly  granted  under  the 
provisions  of  that  law  is  no  Var  to  a  claim  for  contribution  by  a  co<6urety  oa 
account  of  a  payment  made  after  the  granting  of  the  discharge  upon  a  liability 
for  their  principal  which  existed  before. 

•  Assumpsit  for  moneY  paid,  &c.  Plea,  that  tlie  defendant  made 
his  petition  under  the  late  United  States  bankrupt  law,  February 
3d,  1843,  was  declared  a  bankrupt  March  2l8t,  1843,  and  obtained 
his  certificate  January  16tb,  1844,  and  that  the  plaintiff's  cause  of 
action  accrued  before  the  defendant  so  became  a  bankrupt,  and 
was  provable  under  said  act  of  bankruptcy.  Replication,  that  the 
money  paid  out  by  the  plaintiff  for  the  defendant  was  paid  after 
said  discharge  and  certificate  in  bankruptcy ;  without  this  that  the 
cause  of  action  accrued  to  the  plaintifi*  before  the  defendant 
became  a  bankrupt,  or  was  provable  under  said  act  of  bankruptcy* 
Rejoinder,  that  the  money  was  paid  by  the  plaintifi^  in  respect 
to  a  debt  which  accrued  due  from  the  defendant  to  the  plaintiff 
before  the  discharge  and  certificate  in  bankruptcy,  and  that  the 
causes  of  action  did  not  accrue  after  said  discharge  and  certificate. 
Trial  by  the  court,  April  Term,  1856, — ^Underwood,  J.,  presiding. 
The  plaintiff  proved  that  he  and  the  defendant  on  the  26th  of 
January,  1842,  signed  a  note  to  N.  &  H.  Hadley,  as  co-sureties  for 
Anson  Barber ;  that  the  plaintiff  paid  out  on  said  note  after  the 
15th  of  March,  1845,  as  such  surety,  the  sum  of  two  hundred  and 
fifteen  dollars.  It  appeared  also  in  evidence  that  the  defendant, 
on  the  16th  of  January,  1844,  pursuant  to  regular  proceedings  in 
bankruptcy,  in  the  district  court  for  the  district  of  Vermont,  was 
duly  discharged  and  received  his  certificate.  Upon  this  testimony 
the  court  decided  that  the  proceedings  in  bankruptcy  were  a  bar 
to  the  plaintiff's  action,  and  rendered  judgment  for  the  defendant 
Exceptions  by  the  plaintiff. 

Key0$  ^  Bow€y  for  the  plaintiff. 

The  ooui^ty  court  decided  the  bankruptcy  a  sufficient  bar  upon 
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the  decision  in  Mace  V.  Welhy  7  Howard  275.  But  that  was  a 
ease  of  iuretg  v.  principal.  The  surety  was  liable  contingentlj 
upon  the  contract,  which  gave  him  a  right  to  prove  his  contingent 
claim  under  the  fifth  section  United  States  bankrupt  act  upon  the 
implied  assumpsit,  arising  oat  of  the  privitjf  of  cantrtwt,  at  the  time 
their  relation  oommenced^ 

The  present  is  an  action  by  one  surety  against  his  co-surety  for 
contribution  for  money  paid  in  which  there  was  no  privity  of  con- 
tract in  an  ordinary  sense ;  Bearing  v.  Earl  of  Winchelsea^  3  Bos. 
ic  P.  270;  Batchelder  v.  Fisk,  17  Mass.  468.  No  implie4 
assumpsit ;  Carrol  v.  Edwards^  3  Bos.  &  P.  268. 

Until  payment  there  was  no  claim,  absolute  or  contingent. 
After  payment  his  claim  for  contribution  arose  against  his  co-surety, 
not  from  any  privity  of  contract,  but  from  a  "  fixed  principle  of 
justice,"  based  upon  the  relation  in  which  the  two  sureties  stood 
to  each  other ;  1  Story's  £q.  Juris.,  sees.  492  -  3 ;  4  Johm  Cfa. 
832. 

The  liability  of  a  co-surety  to  contribute  is  not  a  claim  before 
payment,  but  merely  a  possibility  and  cannot  be  proved  before  the 
commissioners,  and  if  not,  the  certificate  in  bankruptcy  cannot  be 
a  discharge  for  an  after  pay  men* ;  Birge  on  Surety  488  ;  Chitty 
on  Contracts  523 ;  Wallis  v.  Swinboume,  1  Exch.  203  ;  Goss  v.  Gib^ 
eon,  8  Hump.  197 ;  S.  C.  9  U.  S*  Dig.  66,  sec.  20;  Bennett  v. 
BaiHett,  6  Gush.  225 ;  S.  C.  13  U.  8.  Dig.  81f  sec.  51 ;  Ihmn  v. 
i^arks,  1  Carter  397  ;  S.  C.  13  U.  S.  Dig.  81,  sec  58  ;  Dale  v. 
Warren,  2  Red.  94  ;  S.  C.  12  U.  S.  Dig.  81,  sec  15 ;  Clements 
y.  Langley,  5  B.  &  Ad.  372 ;  Thompson  v.  Thompsorij  2  Bing. 
168;  Woodward  v.  Btdferty  24  Maine  358;  Mis  v.  Zbm,  28 
Maine  385. 

E»  KirUand,  for  the  defendant 

Swain  was  a  surety  within  the  fifth  section  of  the  United  States 
bankrupt  law,  and  might  have  proved  his  demand  against  Barber ; 
not  having  done  so  he  is  barred ;  Mace  v.  Wellsj  7  How.  U.  S. 
274 ;  CrofU  v.  Mott,  4  Corns.  603 ;  Wood  v.  Dodgson,  4  MauL  & 
Selw.  195. 

When  Swain  &  Barber  executed  this  note  to  N.  &.  H.  Hadley, 
they  became  as  between  the  Hadleys  and  themselves  joint  debtors. 
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but  as  between  themselves,  Swain  was  $uret^  for  Barber  for  one^ 
half  the  debt,  the  very  thing  he  now  claims  to  recover ;  CroJU  ▼• 
MoUy  4  Corns.  603. 

The  opinion  of  the  court  was  delivered  by 

IsHAU,  J.  This  is  an  action  of  assumpsit  by  one  surety  against 
his  co-surety  for  contribution.  The  defendant  has  pleaded  a  dis^ 
charge  in  bankruptcy.  The  certificate  of  discharge  was  obtained 
January  16,  1844.  The  note  was  signed  by  the  plaintiff  and 
defendant  as  co-sureties  before  the  defendant's  discharge,  but  the 
payment  of  the  money  by  the  plaintiff  was  made  afhsrwards.  The 
question,  under  the  issue  presented  by  the  pleadings  in  this  case, 
arises,  whether  the  plaintiff's  claim  for  contribution  is  barred  by 
that  certificate.  The  fourth  section  of  the  bankrupt  act  provides, 
that  the  bankrupt  shall  be  discharged  from  all  liability  for  any 
matter  or  claim  which  could  be  proved  under  that  commission^ 
The  fifth  section  specifies  the  claims  which  may  be  allowed  or 
proved,  and  provides :  **  That  all  creditors  whose  debts  are  not  due 
and  payable  until  a  future  day,  all  annuities,  sureties,  indorsers, 
bail,  or  other  persons  having  uncertain  or  contingent  demands 
against  the  bankrupt  shall  be  permitted  to  prove  such  debts,  and 
have  the  same  allowed,  when  they  become  absolute."  Had  this 
plaintiff  a  claim  against  the  defendant  for  contribution,  contingent 
or  otherwise,  which  could  be  proved  under  that  commission  ?  If 
such  a  claim  existed  this  action  cannot  be  sustained,  but  if  othei^ 
wise,  the  plaintiff  is  entitled  to  recover.  In  the  case  of  Mace  t. 
Wells,  7  Howard  272,  it  was  held,  that  a  surety  could  prove  a 
claim  under  proceedings  in  bankruptcy  cigain^  the  principal, 
though  he  had  not  paid  the  debt,  nor  had  in  any  way  been  dam- 
nified by  reason  of  his  becoming  surety.  The  certificate  of  dis- 
charge given  to  the  principal  was  a  discharge  of  any  dium  for 
subsequent  payments  made  by  the  surety.  The  direct  Hability  of 
the  surety  to  the  creditor  for  a  debt  then  in  actual  existence^  created 
at  least  a  contingent  claim,  which  could  be  proved  under  the  fifth 
section  of  the  act  But  a  different  rule  exists  between  co-sureties, 
where  no  payments  have  been  made  by  either  of  them.  As 
between  co-sureties  no  claim  exists  until  payment  has  been  made 
upon  the  debt  by  one  of  them.    There  is  no  existing  liability  from 
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one  surety  to  the  other  until  that  event ;  and  where  there  is  no 
liability  upon  a  claim  then  in  existence  between  the  parties,  there 
is  no  claim,  contingent  or  otherwise,  which  can  be  proved  under 
proceedings  in  bankruptcy.  At  the  time  of  the  defendant's  dis* 
charge,  the  plaintiff's  claim  was  solely  against  the  Hadleys  for 
whom  he  had  signed  as  surety,  and  for  whom  he  was  under  an 
exii^ting  liability ;  and  that  claim  was  purely  contingent,  for  it  was 
founded  only  upon  his  liability  to  pay  the  debt  At  that  time  the 
plaintiff  had  no  claim  against  the  defendant,  his  co-surety,  contin- 
gent or  otherwise.  There  was  a  mere  possibility  that  a  claim 
might  arise  in  case  the  plaintiff  should  pay  the  debt.  The  distinc- 
tion is  well  dffined  in  reported  cases  "  between  subsisting  debts 
which  are  payable  on  a  contingency,  and  contingent  liabilities 
which  may  never  become  debts ;"  the  ibrmer  may  bo  proved  under 
proceedings  in  bankruptcy,  the  latter,  not.  Exparte  Marshall,  3 
Dea.  &  Ch.  KG;  2  Par^on  on  Cont.,  £d.  of  1857,  657  and  cases 
cited.  In  the  case  of  Woodard  v.  Hubert,  24  Maine  358,  it  was 
held,  that  a  distinction  existed  between  contingent  demands  and 
a  contingency  whether  a  demand  teill  ever  exist.  The  former  is 
provable,  but  not  the  latter.  The  same  doctrine  was  sustained  in 
Mis  V.  Bam,  28  Maine  387  ;  Bole  v.  Warren,  2  Reddington 
(Maine)  94;  Goss  v.  Gibson^  8  Humph.  197;  Dunn  v.  Sparks, 
I  Carter  397.  The  plaintiff  in  this  case  could  have  made  no 
claim  upon  the  defendant  previous  to  his  discharge,  for  there  was 
a  contingency  whether  a  demand  would  ever  exist,  and  as  a  coa- 
tiDg^nt  claim  it  could  not  have  been  allowed.  Neither  did  the 
plaintiff  stand  as  surety  for  the  defendant  in  that  matter.  He  was 
surety  for  the  principals  on  the  note,  but  that  relation  does  not 
exist  between  co-sureties ;  one  is  not  a  surety  for  the  other.  If 
that  relation  existed  between  them,  the  liability  for  contribution 
would  arise  upon  contract,  either  express  or  implied.  But  the 
doctrine  is  well  settled  that  that  obligation  exists  independent  of 
any  contract  It  rests  upon  principles  of  general  equity.  That  is 
the  doctrine  of  Justice  Stort,  1  Eq.  Juris.,  sec  493,  and  of  Lord 
Baron  Eyre  in  Deering  v.  Winchelsea,  2  Bos.  &  Pul.  270. 

The  fifth  section  of  the  bankrupt  act  was  obviously  designed  to 
embrace  the  same  claims  which  were  authorized  to  be  proved 
under  such  a  commission  by  the  statute  6  Geo.  ^    The  cas^  in 
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the  English  courts  under  their  statute  on  the  question  whether  the 
claim  of  a  surety  against  a  co-surety  is  barred  by  a  certificate  in 
bankruptcy  are  very  decisive  and  applicable.  In  Birge  on  Surety- 
ship 488,  the  rule  is  given,  that  "  upon  the  bankruptcy  of  one 
surety,  if  a  co-surety  after  the  bankruptcy  pay  the  debt,  the 
co-surety  has  a  demand  against  the  bankrupt  surety,  which  is  not 
barred  by  the  certificate  which  the  latter  may  obtain  ;"  Clements 
V.  Langley,  5  B.  &  Ad.  372  ;  Brmjon  v.  Zc«,  6  B.  &  C.  689 ; 
Wallii  V.  Bwinhoume^  1  Exchq.  203.  Upon  the  authorities,  there- 
fore, both  English  and  American,  we  think  the  plaintiff's  claim  for 
contribution  is  not  discharged  by  the  defendant's  certificate. 

The  judgment  of  the  county  court  is  reversed  and  the  case 
remanded. 


Waters  Gillett  r.  Maturin  BALLoUf  Jr. 
Promissory  note.     Evidence. 

One  N.  owed  the  plaintiff  thirty-three  dollars  and  eighty-one  eents.  for  which  bir 
gave  hit  note  to  the  defendant,  and  the  defendant  gave  hip  note  to  the  plaintiffs 
H'ld^  that  in  an  action  on  the  laet  named  riote  it  could  not  be  shown,  by  parol, 
that  these  notes  were  thus  give  ■  at  the  request  of  the  plaintiff,  and  in  pursuanoe 
of  a  previous  arrangement  between  him  and  the  defendant,  for  the  mere  purpose 
of  enabling  the  plaintiff  to  collect  his  debt  of  N.,  who  it  was  supposed  would 
more  readily  and  willingly  pay  it  to  the  defendant  than  to  the  plaintiff,  and  wtth 
an  agreement  or  understanding  that  the  defendant  was  to  pay  only  what  N. 
paid  him. 

Assumpsit  upon  a  promissory  note  for  thirty-three  dollats  and 
eighty-one  cents  signed  by  the  defendant  and  payable  to  the 
pkintifiP.  Plea,  the  general  issue;  trial  by  jury,  April  Term, 
18i)6, — Underwood,  J.,  presiding. 

The  plaintiff  introduced  the  note  declared  on,  which,  it  appeared 
from  the  defendant's  testimony,  was  given  for  the  amount  of  one 
Newell's  indebtedness  to  the  plaintiff,  and  for  which  the  said 
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Newell  gave  to  the  defendant  his  note,  at  the  same  time  the  note 
in  suit  was  given  to  the  plaintiff.  The  defendant  offered  to  show 
by  his  own  testimony  that  the  plaintiff  came  to  him  a  short  time 
before  the  note  was  given  and  said  he  had  an  acjpount  against 
Newell,  and  that  Newell  was  offended  with  him  and  did  not  calcu- 
late to  pay  it ;  and  wanted  to  know  if  the  defendant  could  help 
him  to  collect  it ;  that  it  was  arranged  that  the  defendant  should 
go  to  Newell  and  make  him  think  the  plaintiff  was  going  to  sue 
him ;  and  that  he  accordingly  did  so,  and  advised  him  to  settle  with 
the  plaintiff  and  save  cost,  and  told  him  if  he  would,  he,  the 
defendant^  would  assume  the  debt ;  that  Newell  agreed  to  do  so,  and 
they  met  for  that  purpose,  and  that  in  order  to  make  Newell  think 
it  was  a  bona  fide  transaction  between  the  plaintiff  and  the  ilefen<* 
dant,  he  wrote  the  note  in  suit,  and  one  for  the  same  amount  for 
Newell  to  sign  to  him,  both  of  which  were  signed  and  delivered ; 
that  there  was  a  perfect  understanding  betweect  the  defetidant  and 
the  plaintiff  that  the  defendant  was  not  to  be  called  upon  to  pay 
his  note*  unless  Newell  paid  his,  and  that  Newell's  note  to  the 
defendant  was  to  be  the  pkintiff 's,  and  that  no  part  of  the  Newell 
note  had  ever  been  paid,  and  that  Newell  was  dead. 

To  this  testimony  the  plaintiff  objected  and  it  was  excluded  by 
the  court,  to  which  the  defendant  excepted.  No  other  testimony 
being  introduced  the  jury  returned  a  verdict  for  the  plaintiffi 

If,  JS.  Stoughton^  for  the  defendant. 

It  is  competent  for  the  defendant  to  show,  by  parol,  a  want  or 
failure  of  consideration  to  the  note ;  and  any  testimony  lending  to 
show  that  fact  is  admissible;  1  GreenL  £v.,  sees.  284,  304; 
Chitty  on  Contracts,  (6th  Am.  Ed.)  27-8. 

The  evidence  excluded  by  the  court  below  tended  to  show  a 
•  Want  of  consideration. 

The  transaction  was  a  mere  gratuity  on  the  part  of  the  defen-* 
daot,  and  the  note  of  Gillett  was  given,  as  the  testimony  tended  to 
show,  merely  to  blind  NewelFs  eyes,  so  that  Gillett  might  stand 
the  better  chance  of  realizing  solhething  from  Newell.  To  a  note 
given  under  such  circumst^oe8«  the  want  or  failure  of  considera- 
tion is  a  full  and  complete  defense ;  HiU  v.  Buckmiruter,  5  Pick. 
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391  ;  Hawley  v.  Beeman,  2  Tjiler  242 ;  Sowles  v.  SowIe$y  10  Yt 
181 ;  Bolleif  v.  ^c^»»,  16  Vt.  206. 


-,  for  the  plainti£ 


The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  county  court  in  this  case  must 
be  affirmed.  The  note  contains  an  absolute  and  unconditional 
promise  by  the  defendant  to  pay  the  amount  for  which  it  was 
given.  The  effect  of  the  tefetimony  offered  by  the  defendant  was 
to  show  a  different  contract  made  at  the  time  the  note  was  given^ 
and  that  a  liability  was  not  to  exist  according  to  the  terms  of  the 
note.  Such  testimony  is  clearly  injidmissible.  No  contemporane- 
ous agreement  is  admissible  to  vary  or  alter  the  terms  of  the  note^ 
or  of  any  other  written  agreement.  The  cases  of  Isaacs  v.  EHkins^ 
11  Vt.  679,  and  Bradley  v.  Bentley,  8  Vt.  243,  are  in  principle 
decisive  of  this  case. 

This  is  not  a  case  of  a  total  or  partial  failure  of  consideration, 
for  the  defendant  has  the  benefit  of  the  claim  which  the  plaintiff 
had  against  Newell ;  nor  is  it  a  case  of  an  agreement  in  relation 
to  the  payment  of  the  note  made  subsequent  to  its  execution. 
The  whole  defense  seems  to  rests  on  the  want  of  good  faith  by  the 
defendant  towards  Newell,  and  of  which  he  should  not  avail  him« 
self  to  avoid  the  note  he  gave  to  the  plaintiff. 

Judgment  affirmed. 


Bernhard  Mater  r.  Aaron  E.  Dwinell. 
Warranty  on  sale  of  goods. 

A  y»iMl«e  will  be  liable  only  fbr  the  real  ralae  of  an  inferior  article  warraotedl 
to  him,  if  he  hat  not  accepted  It  unconditionally ,  or  waived  hi«  claim  on  the 
warranty. 
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the  ftots  reported  by  the  aadltor  in  this  case,  q.  «.,  do  not  ebow  sneb  an  acceptance 
or  waiver. 

Where  there  ie  a  breach  of  a  warranty-  on  a  sale  of  good?  in  which  there  was  no 
fraud,  the  vendee  will  not  be  entitled  to  rescind  the  contract  and  return  the  goods, 
if  there  was  no  agreement  that  he  night  do  so. 

Where  the  vendor  warrants  the  article  sold,  and  agrees  that  if  it  does  not  prove 
good  he  will  make  it  right  or  take  the  article  back.  It  is  ordinarily  at  his  option 
wliether  the  contract  shall  be  repcioded  or  the  vendee  recompensed  by  a  deduction 
from  the  price  to  the  amount  of  his  damage. 

If;  in  the  present  case,  the  vendee  had  had  that  option  his  letters  to  the  vendor  9.  «. 
did  not  Mbow  a  rescission,  and  his  only  right  was  therefore  to  have  the  vendor's 
recovery  reduced  to  the  value  of  the  article. 

Book  account.  The  plaintiff's  account  was.  for  one  barrel  of 
furniture  varnish,  in  reference  to  which  the  auditor  reported  the 
following  facts : 

In  May,  1854,  one  Folsom,  a  traveling  agent  of  the  plaintiff, 
called  upon  the  defendant  at  Brattleboro,  for  the  purpose  of  selling 
varnish.  The  defendant  was  then  using  Tilden^s  varnish,  which 
cost  him  two  dollars  and  seventy-five  cents  per  gallon,  which  Fol- 
som examined.  Af\er  examining  it  he  informed  the  defendant 
that  he  would  sell  him  as  good  an  article  at  a  less  price,  and  there- 
upon he  entered  into  a  written  contract  as  follows : 

«  Brattleboro,  May,  1854.  I  have  this  day  sold  A.  E.  Dwinell 
one  barrel  No.  1  furniture  varnish  for  two  dollars  and  twenty-five 
cents  per  gallon,  six  months.  The  varnish  I  warrant  to  be  as 
good  as  the  kind  he  is  now  using,  and  if  it  does  not  prove  as  good 
when  he  comes  to  use  it,  then  I  am  to  make  it  right  with  him 
when  I  come  this  way  again,  or  take  it  back. 

*  Bernhard  Mater. 
«*S.  FoLsoM,  Agent" 

On  the  12th  of  June  the  varnish  was  forwarded  to  the  defen- 
dant, and  was  received  by  him  about  the  20th  of  June.  It  was 
understood  between  Folsom  and  the  defendant  that  the  varnish 
might  not  be  used  and  tested  immediately  on  its  receipt ;  and  the 
last  of  July  the  defendant  commenced,  and  he  continued  to  use  it 
from  time  to  time  in  different  ways  and  upon  different  kinds  of 
wood,  some  stained  and  some  painted,  and  in  thus  testing  its 
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quality  it  was  found  to  be  a  poot*  article  and  unfit  for  use  in  ih^ 
defendant's  business.  The  defendant  used  about  five  gallons  in 
the  manner  above  stated,  and  his  object  in  so  using  it  was  to  test 
its  quality,  which  could  have  been  ascertained  by  the  use  of  a  less 
quantity ;  but  the  defendant  indulged  the  vain  hope  that  he  might 
by  different  experiments  learn  some  manner  of  applying  it  which 
would  render  it  of  some  value  to  him  ;  but  it  was  entirely  unfit 
for  the  uses  for  which  the  defendant  wanted  it ;  and  was  wo^th  not 
to  exceed  one  dollar  and  fifty  cents  per  gallon  for  other  purposes. 

It  was  insisted  by  the  defendant  that  the  contract  excused  him 
from  giving  notice  to  the  plaintiff  of  his  intention  not  to  retain  the 
varnish ;  that  hifi  right  to  rescind  existed  until  the  coming  of  Fol- 
Bom,  which  did  not  occur  until  the  last  of  October,  at  which  time 
he  had  ceased  to  be  the  plaintiff's  agent,  but  of  this  fact  the  defen* 
dant  had  not  before  been  inibrmed. 

The  defendant  had  satisfied  himself  of  the  bad  quality  of  the 
varnish  by  the  Ist  of  September,  and  the  first  notice  given  by  him 
was  by  letter  dated  November  1st,  1854.  The  second  notice  given 
was  by  letter  under  date  of  December  22d,  in  answer  to  a  letter  to 
him  dated  December  20th.     Said  letters  were  as  follows: 

"  Brattleboro,  November  1st,  1854. 
"Mr.  Bern! jard  Mayer :  Dear  Sir  —  In  May  last  your  agent, 
Mr.  Sewell  8.  W.  Folsom,  called  on  me  to  sell  me  some  varnish. 
I  was  then  using  some  of  Tilden's  varnish  which  cost  two  dollars 
and  seventy*five  cents  per  gallon.  He  said  he  would  sell  me  a 
better  article  for  two  dollars  and  twenty-five  cents,  six  months. 
This  statement  I  can  prove.  I  told  him  if  he  could  I  would  take  a 
barrel.  He  said  he  would  have  a  barrel  sent  to  me  and  I  might 
try  it,  and  if  it  did  not  prove  as  good,  to  keep  it  until  he  came 
along,  and  he  would  make  it  right  The  varnish  came  and  the 
barrel  leaked.  I  bought  a  new  tin  can  and  put  it  into  that,  and 
commenced  Using  it.  I  used  several  gallons,  and  found  it  very  poor 
varnish.  I  could  not  get  a  decent  finish  on  anything.  It  was 
curly  and  greasy,  making  furniture  look  very  bad.  Mr.  Folsom 
was  here  a  few  days  since.  I  showed  him  the  varnish, —  he  said 
it  was  bad,  the  very  smell  of  it  condemned  it.  I  showed  him 
some  furniture  finished  with  it,  and  he  said  it  was  too  bad.     He 
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said  it  was  not  the  varnish  he  sold  me.  What  I  have  used  has 
heen  quite  a  damage  to  me.  I  do  not  want  what  is  left  at  any 
price.  Will  jou  tell  me  what  to  do  with  it  I  am  not  willing  to 
pay  two  dollars  and  twenty-five  cents  per  gallon  for  what  I  have 
used,  but  am  willing  to  do  what  is  right  and  just  under  the  cir- 
cumstances. Mr.  Folsom  would  give  me  no  directions  about  it  at 
all.  He  said  he  was  an  agent  for  a  house  in  Boston  now.  Please 
write  me  on  the  subject  If  you  wish  to  know  who  you  are 
dealing  with  as  to  truth  and  veracity,  I  presume  you  can  find  out 
by  inquiring  of  Mr.  Horace  Brooks,  of  the  firm  of  Perse  & 
Brooks,  paper  dealers  in  your  city. 

*'  Yours  respectfiilly,  A.  E.  Dwinell." 

"New  York,  December  20,  1854. 
«Mr.  E.  A.  Dwinell :  Sir— Your  bill  sent  on  for  collection  by 
express,  ninety-six  dollars  and  eighty-one  cents,  has  been  returned 
unpaid.  I  should  like  to  know  why  you  refuse  payment.  My 
agent  has  just  been  at  your  place,  and  called  upon  you  to  settle, 
but  could  not  find  you  at  home.  I  shall  expect  you  to  attend  to 
this  forthwith,  and  remit  the  cash  by  express,  adding  fifty  cents 
paid  oat  to  express.  Yours  respectftilly, 

"Bebnhabd  Mateb." 

<<Brattleboro,  December  22d,  1854. 
"Mr.  Bemhard  Mayer :  Dear  Sir  — The  varnish  you  sent  me  I 
never  bought    I  have  used  some  of  it  on  trial,  and  it  has  proved 
a  damage  to  me.     The  ballance  left,  you  can  have  whenever  you 
see  fit  to  pay  said  damage.  Yours  respectfully, 

"A.  E.  Dwinell." 

Upon  the  foregoing  facts  the  auditor  allowed  the  plaintiff's 
account  in  full,  with  interest  to  April  12th,  1856,  at  one  hundred 
and  five  dollars  and  eight  cents ;  and  he  ftirther  reported  that  if 
the  rule  of  damages  should  be  the  value  of  the  varnish,  the  sum 
due  to  the  plaintiff,  including  interest  to  April  12th,  1856,  was 
seventy  dollars  and  twenty-two  cents ;  and  if  the  rule  of  dam- 
ages should  be  the  worth  of  the  varnish  to  the  defendant  in  his 
bosinetMi,  that  there  was  nothing  due  the  plaintiff. 
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The  county  court,  September  Term,  1856, —  Underwood,  J., 
presiding, —  rendered  judgment  upon  the  report  of  the  auditor  in 
favor  of  the  defendant     £xce|>tion8  bj  the  plaintiff. 

KeyeB  Sf  Howcy  for  the  plaintiff. 

Under  this  contract  the  plaintiff  was  bound  to  do  one  of  two 
things,  either  to  reduce  the  contract  price  to  correspond  with  the 
quality  of  the  varnish,  or  receive  it  back  from  the  defendant ;  and 
he  was  at  full  liberty  to  choose  between  these  alternatives ;  Paickin 
V.  Swift,  21  Vt.  292. 

The  defendant  had  a  right  under  the  contract  to  use  a  sufficient 
quantity  of  the  varnish  to  test  its  quality,  and  when  he  had  dis- 
covered that  its  quality  was  bad,  it  was  his  duty,  within  a  reason- 
able time  thereafter,  to  have  notified  the  plaintiff  and  offered  to 
return  the  varnish  if  he  wished  to  rescind  the  contract ;  Fiiher  v. 
Lamuday  1  Camp.  190 ;  Cbitty  on  Cont  9  Amer.  Ed.  460,  461, 
and  cases  th^^re  cited ;  Kellogg  v.  Denslow^  14  Conn.  411. 

There  was  no  offer  on  the  part  of  the  defendant  to  return  the 
Tarnish,  for  even  if  the  court  should  be  of  opinion  that  the  first 
letter  was  a  reasonable  notice  and  an  offer  to  tetum  the  varnish, 
still  we  contend  that  the  second  letter  was  a  retraction  of  that 
offer,  and  a  refusal  to  kt  it  go  out  of  his  possession ;  Henderson  v. 
Ward,  27  Vt.  434. 

The  defendant  by  using  five  gallons  of  the  varnish  has  put  it 
out  of  his  power  to  rescind  the  contract.  The  parties  could  not 
be  put  in  statu  quo  ;  2  Kent  Com.  480. 

The  defendant  not  having  repudiated  the  contract,  the  conse- 
quence is  he-  has  ratified  it;  Kellogg  v.  Denslow,  14  Conn.  411. 

The  rule  of  damages  in  this  case  should  be  the  actual  value  of 
the  varnish,  for  the  most  that  can  be  made  of  the  case  is  a  sale 
with  an  express  warranty,  and  a  breach  of  it,  and  the  law  is  well 
settled  that  a  mere  breach  of  warranty,  without  fraud,  is  no  answer 
to  an  action  for  the  price,  but  can  only  be  used  as  a  ground  to 
reduce  the  damages,  and  not  as  a  means  of  rescinding  the  con- 
tract; Thornton  v.  Winn,  12  Wheat  183;  Westy.  Gutting,  19 
Vt  536 ;  Brown  v.  Sa^ks,  27  Vt  232. 

B.  W.  dark,  for  tbe  defendant,  insiated  that  the  effect  of  the 
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first  letter  of  the  defendant  was  to  rescind  that  contract ;  that  he 
had  the  right  thus  to  rescind  on  account  of  the  breach  of  the  war- 
ranty ;  that  his  rescission  was  in  due  time,  being  before  the  expi- 
ration of  the  credit ;  and  that  the  defendant  was  justified  by  the 
contract  in  delaying  to  give  notice  until  the  return  of  the  agent 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  serious  question  in  this  case,  as 
it  seems  to  us,  is  whether  the  contract  of  sale  was  rescinded.  TliC 
auditor  certainly  did  not  intend  to  find,  in  terms,  any  such  rescission. 
For  he  held  the  defendant  liable  for  the  full  amount  of  the  stipu- 
latt  d  price.  And  as  the  contract  was  a  sale,  with  warranty,  this 
result  of  the  auditor  must  go  upon  the  ground  that  the  defendant 
had  conducted  in  such  a  manner  as  not  to  be  entitled  to  any  rebate 
for  breach  of  the  waiTanty.  This  is  only  the  case  where  the 
vend*^e  accepts  the  article  unconditionally. 

But  the  facts  reported  seem  to  us  scarcely  to  justify  such  a  con- 
clusion. The  acknowledged  inferiority  of  the  article,  and  that  the 
defendant  at  no  time  recognized  its  sufficioncy,  will  prevent  any 
such  conclusion. 

But  it  does  seem  very  obvious  that  there  was  nothing  in  the 
case  amounting  to  a  rescission  of  the  contract  of  sale. 

1.  The  use  of  five  gallons  of  the  varnish  in  testing  its  quality, 
when  that  might  have  been  done  by  the  use  of  a  less  quantity,  will 
of  itself  bar  the  defendant's  right  to  rescind  the  sale,  but  will  be 
no  obstacle  to  his  claim  for  a  deduction  in  the  price,  as  that  may 
always  be  insisted  upon,  in  the  case  of  an  express  warranty,  where 
the  inferiority  of  the  article  is  shown  and  nothing  has  been  done 
to  waive  the  claim  on  the  warranty. 

2.  In  case  of  warranty  on  the  sale  of  goods,  and  jio  agreement 
to  rescind  and  no  proof  of  fraud,  the  party  is  not  entitled  to  rescind  ; 
West  V.  CtUHng,  19  Vt.  536. 

3.  There  is  in  the  present  contract  an  alternative  stipulation 
either  to  make  good  the  deficiency  of  the  article  or  take  it  back. 
Such  an  alternative  is  usually  in  the  election  of  the  party  speaking. 
A  promise  in  the  alternative  puts  the  alternative  in  the  election  of 
the  promissor  unless  there  is  something  to  take  the  case  out  of  the 
general  rule ;  PcUehin  v.  Swift,  21  Vt  292. 
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4.  There  is  no  distinct  offer  to  rescind  the  contract  and  return 
the  article  in  this  case.  The  first  letter  saya  the  defendant  is  not 
willing  to  keep  it  at  any  price,  and  desires  to  know  what  to  do 
with  it,  which  may  be  regarded  aj«  a  repudiation  of  what  remains. 
But  this  letter  says,  ^  I  am  not  willing  to  pay  two  dollars  and 
twenty-five  cents  per  gallon  for  what  I  have  used,  but  am  willing 
to  do  what  is  right  and  just  under  the  circumstances."  And  the 
next  letter  expressly  claims  to  hold  the  varnish  till  the  damage  is 
paid.  So  that  altogether  the  defendant  must  be  regarded  as  stand- 
ing upon  his  warranty  in  his  claim.  And  this,  as  it  seems  to  us, 
is  all  that  he  could  chum  under  the  contract ;  West  v.  Cutting^  19 
Vt.  536 ;  Brown  v.  Sayles,  27  Vt  227. 

But,  as  we  have  before  said,  the  breach  of  warranty  will  entitle 
the  defendant  to  reduce  the  recovery  to  the  value  of  the  article 
which  the  auditor  has  reported  in  the  present  case. 

Judgment  reversed  and  judgment  for  the  plaintiff  for  seventy 
dollars  luid  twenty-two  centSi  and  interest  £rom  April  H^  1856. 
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Job  Lthan  v.  Edwin  Edoebton  and  The  Towns  of 
WiNDsoB  and  West  Windsob. 

lAabiUiif  of  towns  far  the  acU  and  neglect  of  their  town  eUrki. 
Pleading.      Evidence. 

TIm  Beirl^ot  of  A  town  elerk  to  make  the  proper  reference  in  the  index  to  a  partion- 
kr  record  in  his  office  will  ftimish  no  oauae  of  ao  ion  to  one  who  never  exan- 
ined  the  reeorda  and  whoee  want  of  aotnal  knowledge  retpeoting  that  partloalar 
jBaordwBAlnnowayattiihntaUetoauoha  deAot  in  the  index. 
21 
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I^lM  representmtioiiB  made  bj  a  town  clerk  In  raferenoe  to  th«  reeords  In  hit  offloe 
will  not  excuse  a  person  from  making  an  examination  of  them,  or  from  reqneet- 
Ing  the  town  clerk  to  show  them  to  him,  00  as  to  gire  him  a  right  of  action 
against  the  town  for  a  defect  in  the  records  which  would  have  misled  him  and 
have  given  him  a  right  of  action  if  he  had  examined  them. 

Under  a  declaration  fbr  the  neglect  of  a  town  clerk  to  show  a  record  in  his  offlee  on 
request,  and  in  which  a  requesf  to  show  it  is  arerred,  the  plaintiflT  cannot.  Instead 
of  proving  a  request,  show  an  excuse  for  not  making  one. 

The  plaintiif  testified  that  in  negotiating  for  the  purchase  of  a  piece  of  land  belong- 
ing to  the  town  clerk  of  W.  he  said  to  him,  away  from  his  ofBoe  and  upon  the 
premises:  "You  are  town  clerk,  and  can  tell  me —is  there  any  claim  upon  this 
property?"  and  that  he  made  that  inquiry  to  prevent  going  to  look  in  the  town 
clerk's  ofBoe.  Htldy  that  this  testimony  did  not  tend  to  show  a  request  by  the 
plaintiir  for  an  examination  of  the  town  records. 

The  statements  and  representations  of  a  town  clerk  respecting  the  records  In  his 
office  are  not  official  acts ;  and  if  they  are  ikilse,  and  the  person  to  whom  they  are 
made  Is  deceived  and  misled  by  them,  and  suflfers  pecuniary  loss  In  consequence  of 
his  placing  confidence  in  them,  the  town  will  not  be  liable  on  account  of  them. 

Nor  is  the  neglect  of  a  town  clerk,  either  innocently  or  fraudulently,  to  disclose  the 
existence  of  a  mortgage  upon  premises  for  the  purchase  of  which  a  party  is  nego- 
tiating,  and  respecting  which  the  town  clerk  has  personal  knowledge,  a  neglect  of 
official  duty  for  which  the  town  Is  liable. 

Action  on  the  case.  The  first  oonnt  in  the  dedaration 
alleged  that  from  March  1835,  to  March  1841,  (during  which 
period  the  present  towns  of  Windsor  and  West  Windsor  consti- 
tuted one  town  onlj  by  the  name  of  Windsor,)  the  defendant, 
Edgerton,  was  town  clerk  of  said  Windsor ;  and  that  on  the  first 
daj  of  Maj,  1835,  the  said  Edgerton,  being  indebted  to  Greoi^ 
Curtis  and  Edward  Curtis  in  the  sum  of  two  thousand  dollars, 
executed  and  delivered  to  them  his  promissory  note  for  that  sum ; 
and,  in  order  to  secure  its  payment,  on  the  10th  of  June,  1835, 
the  said  Edwin  Edgerton  and  Susan  C.  Edgerton  (his  wife)  exe- 
cuted and  delivered  to  the  said  George  and  Edward  Curtis  their 
deed  of  mortgage  of  certain  lands  in  Windsor,  which  deed  was 
lefl  with  said  Edgerton  for  record,  and  was  by  him  as  town  clerk, 
on  the  11th  day  of  June,  1835,  duly  recorded  in  the  book  of 
records  of  said  Windsor ;  but  that  he  did  not  then,  nor  did  he  ever 
make  or  cause  to  be  made,  nor  was  there  ever  made  or  kept  by 
any  one,  any  alphabet  or  index  or  reference  pointing  to  said  deed 
or  record,  during  the  period  he  was  town  clerk ;  and  that  thereaf- 
terwards,  on  the  4th  of  February,  1839,  the  said  Edgerton  bar- 
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gained  and  sold  to  the  plaintiff,  and  with  bis  said  wife,  Susan  C. 
Edgerton,  by  tbeir  deed  of  tbat  date,  granted,  conveyed  and 
confirmed  unto  the  plaintiff  a  portion  of  the  same  lands  embraced 
in  their  mortgage  deed  to  said  Greorge  and  Edward  Cartis,  as 
being  free  and  clear  from  all  incumbrance,  excepting  a  lease  then 
held  by  John  Dunbar  and  William  White;  which  deed  to  the 
plaintiff  was,  on  the  7th  day  of  the  same  February,  duly  recorded ; 
that  it  was  the  duty  9f  said  Edgerton,  as  town  clerk  at  the  time  of 
recording  said  mortgage,  to  have  made  or  kept  open  to  inspection 
an  alphabet  or  index,  or  some  reference  in  the  form  of  an  index, 
attached  to  the  book  of  records  wherein  said  mortgage  was 
recorded,  pointing  to  said  deed  of  record,  whereby  the  same  might 
be  found ;  or  to  have  duehied  to  the  plaintiff!,  at  the  time  of  his 
purchase,  the  existence  of  said  mortgage  incumbrance,  but  that 
he  did  neither ;  that  if  the  plaintiff  had  had  notice  of  said  incum- 
brance, he  should  not  have  made  said  purchase,  and  that  he  did 
not  know  of  its  existence  until  the  commencement  of  the  suit» 
hereafter  mentioned,  brought  by  Greorge  and  Edward  Curtis  to 
foreclose  their  mortgage,  at  which  time  Edgerton  had  become 
wholly  insolvent ;  that  afterwards,  on  the  Idth  of  October,  1845, 
Greorge  and  Edward  Curtis  commenced  their  bill  in  chancery  to 
foreclose  their  mortgage  against  Edgerton  and  wife,  the  plaintiff, 
and  sundry  other  persons ;  and  that  at  a  session  of  the  court  of 
chancery  held  at  Woodstock,  on  the  fourth  Tuesday  in  May,  1849, 
the  said  Greorge  and  Edward  Curtis  obtained  a  final  decree  in 
their  favor  against  the  plaintiff  and  the  other  defendants  in  said 
suit  for  the  balance  due  upon  said  mortgage  note  and  the  interest 
and  cost  of  said  suit,  making  in  all  the  sum  of  three  thousand  four 
hundred  and  fifty-eight  dollars  and  thirty-two  cents ;  which  sum 
the  plaintiff  together  with  said  other  defendants,  was  decreed  to 
pay  on  or  before  the  first  Tuesday  in  June,  1850 ;  and  that  by 
reason  of  said  neglects  and  de&ults  of  Edgerton,  as  town  clerk, 
the  plaintiff  had  sustained  great  damage,  and  that  in  order  to  save 
the  lands  so  by  him  purchased  fix)m  the  operation  of  said  decree^ 
he  had  been  compelled  to  pay,  and  had  paid  the  sum  of  four 
thousand  dollars ;  whereby,  by  force  of  the  statutes  in  such  case 
made  and  provided,  an  action  had  accrued  to  the  plaintiff  to 
demmd,  have  and  recover  as  well  of  the  said  Edwin  Edgerton  as 
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of  the  Mid  towns  of  Windsor  and  West  Windsor  (formerly  Wind- 
8or,)  hk  said  damages  so  by  him  sustained  in  consequence  of  said 
neglocts  and  defaults  of  said  Edgerton,  town  derk  aforesaid. 

The  subsequent  counts  set  forth  the  same  facts  in  reference  to 
ibe  official  character  of  £dgerton,  his  mortgage  to  George  and 
Edward  Curtis,  his  conveyance  to  the  plaintiff,  the  foreclosure  of 
the  Curtis  mortgage,  and  the  payment  of  it  by  the  plaintiff;  but 
the  duty  and  conduct  of  £dgerton  was  stated  as  follows : 

Jb  the  teeond  county  that  it  was  the  duty  of  Edgerton,  as  town 
derk,  at  the  time  of  recording  said  mortgage  deed  to  have  made 
and  kept  open  to  inspection  an  alphabet  or  index,  or  some  refer- 
ence in  the  form  of  an  index,  attached  to  the  book  of  records 
wherein  said  last  mentioned  mortgage  was  recorded,  pointing  to 
the  record  thereof,  whereby  the  same  might  be  found  ;  and,  at  the 
time  of  negotiating  said  sale  to  the  plaintiff,  on  proper  request  to 
have  ehoum  to  the  plaintiff  the  record  of  said  mortgage^  or  upon 
inquiry  relative  to  incumbrances  upon  the  lands  embraced  in  said 
deed  to  the  plaintiff,  made  by  the  plaintiff  of  said  Edwin  Edger- 
ton, at  the  time  of  negotiating  said  trade,  to  have  disclosed  to  the 
phiintiff  in  some  way,  the  fact  of  the  existence  of  the  mortgage 
iQcnmbrance  upon  the  lands  conveyed  to  the  plaintiff;  but  that  the 
said  Edgerton,  town  derk  as  aforesaid,  not  regarding  his  said 
duty  in  those  particulars,  never  made  or  kept  any  alphabet  or 
index  whatever  of  said  record  of  said  mortgage ;  and  although 
the  said  Edgerton,  town  derk  as  aforesaid,  was  inquired  of  by  the 
plaintiff  whether  there  was  any  incumbrance  of  record  in  his 
office  upon  the  lands  about  which  they  were  negotiating,  and  at 
the  time  of  said  negotiation,  and  at  the  same  time  the  plaintiff 
requested  said  Edgert<Ni,  as  such  town  derk,  if  there  was  any 
record  of  any  such  incumbrance  in  his  office  to  show  him  said 
recoid ;  yet  the  said  Edgerton,  town  clerk  as  aforesaid,  did  not 
ihen,  or  ever,  show  the  plaintiff  the  said  record  of  said  last  men- 
tioned mortgage,  but  when  requested  as  aforesaid  neglected  and 
refu8e4  to  show  the  same ;  nor  did  he  disdose  to  the  plaintiff  the 
fiiot  of  the  existence  of  such  mortgage,  but  concealed  the  same. 

J^  th$  third  county  that  it  was  the  duty  of  Edgerton,  as  town 
derit  as  aforesaid,  at  the  time  of  recording  said  mortgage  deed,  to 
hare  made  and  kept  open  to  inspection  an  alphabet  or  index,  or 
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some  reference  in  the  form  of  an  index,  attached  to  the  bciok  df 
records  wherein  said  last  mentioned  mortgage  was  recorded,  point- 
ing to  the  record  thereof,  wherehj  the  same  might  be  found ;  and 
having  made  and  kept  no  such  index  or  referencCt  to  hare 
refrained,  at  the  time  of  negotiating  and  completing  said  last  men* 
tioned  bargain  and  conveyance  with  the  plaintiff,  from  d«>mg  any 
act,  or  making  any  assertion  or  representation  to  the  plaintiff  or  ia 
his  hearing,  which  would  tend  to  mislead  or  deceive  him  as  to  the 
true  facts  of  the  case  in  regard  to  incumbrances  then  existing  of 
record  in  said  office,  upon  the  said  lands  about  which  they  were 
negotiating,  or  which  would  tend  to  lull  the  plaintiff  into  a  false 
security  and  prevent  him  from  making  an  examination,  with  regsrd 
to  such  incumbrances,  of  the  records  in  said  office ;  but  thai  on 
that  occasion  the  said  Edgerton,  town  cleric  as  aforesaid,  intending 
to  mislead  and  deceive  the  plaintiff  in  the  premises,  and  to  eanse 
him  to  believe  that  there  was  no  such  incumbnlilce  of  record  in 
his  said  office  as  said  mortgage,  and  thereby  to  prevent  the  plauH 
tiff  from  making  any  examination  of  said  records  with  regard 
thereto,  and  cause  the  plaintiff  under  such  belief  and  without  such 
examination  to  pay  to  him  said  consideraiion  money  and  accept 
said  deed,  asserted  and  represented  to  the  plaintiff  that  said  prem* 
ises  about  which  they  were  negotiating  and  finally  doMd  a  trade^ 
were  free  from  all  incumbrance  except  a  certain  lease  then  held 
by  John  I>unbar  and  William  White ;  and  that  fully  oonfidmg  in 
the  truth  of  said  assertion  and  representation  of  the  said  Edgerton, 
town  clerk  as  aforesaid,  the  plaintiff  was  thereby  prevented  from 
making  an  examination  upon  the  subject  of  the  records  in  said 
office,  and  was  thereby  induced  to  believe  and  did  believe  from 
such  representation  that  there  was  in  fact  no  incumbrance  of 
tecord  in  said  office  upon  said  lands,  except  said  lease ;  and  that 
in  consequence  of  such  belief  he  was  mduced  to  and  did,  without 
forther  examinatk>n  or  inquiry^  pay  said  purchase  money  and 
accept  said  deed. 

J»  the  fdwrih  cau$U^  that  it  was  the  duty  of  Edgerton,  as  town 
derk,  at  the  time  of  negotiatmg  said  trade  with  the  plaintiff,  hav- 
ing kept  no  index  or  reference  to  the  record  of  said  mortgage 
deed,  not  to  have  concealed  from  him,  but,  before  ok>sing  saU 
trade,  lairly  and  honestly  to  have  disclosed  and  mode  known  to 
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the  pUdotiff  the  existenoe  of  said  record ;  hat  that  the  said  fidger^* 
ton^  town  clerk  as  aforesaid,  at  the  time  of  negotiating  and  closing 
said  trade  with  the  plaintiff,  not  regarding  his  dutj  in  that  respect^ 
hat  well  knowing  of  the  existence  of  said  mortgage  incamhrancci 
and  that  the  same  had  never  heen  paid  or  discharged,  and  that 
there  was  no  index  or  reference  pointing  to  said  record  thereof, 
and  that  the  plaintiff  had  no  knowledge  of  said  incumbrance,  but 
that  he  fully  believed  that  there  was  no  incumbrance  upon  said 
last  mentioned  premises  excepting  said  lease  then  held  bj  said 
John  Dunbar  and  William  White  as  aforesaid ;  and  (in  pursuance 
of  his  said  original  false  and  fraudulent  design  hereinbefore  in 
this  count  set  forth,)  intending  to  deceive  and  defraud  the  plaintiff 
in  the  premises,  and  induce  him,  in  ignorance  of  the  existence  of 
the  said  mortgage  and  record  thereof,  to  make  and  complete  said 
purchase  and  payment ;  did  not  disclose  to  the  plaintiff  the  &ct  of 
the  existence  of  said  mortgage  deed  or  record  thereof,  but  falsely 
and  fraadulently  concealed  from  him  the  same ;  and  was  thereby 
enabled  to  and  did  induce  the  plaintiff,  in  ignorance  of  said  mort- 
gage deed  and  of  the  said  record  thereof,  to  make  and  complete 
said  purchase* 

Plea,  the  general  issae ;  trial  by  jury,  May  Term,  1855,  — 
Undbbwood,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  certified  copies  from  the 
records  of  the  town  of  Windsor,  showing  that  Edgerton  was  town 
cleric  of  that  town  during  the  years  1835,  1836,  1837  and  1838^ 
and  until  March,  1839 ;  also  a  copy  of  a  mortgage  deed  from 
Edgerton  and  his  wife  to  Greorge  Curtis  and  Edward  Curtis, 
dated  June  10th,  1835 ;  also  a  deed  from  Edgerton  and  his  wife 
to  the  plaintiff,  dated  February  4th,  1839 ;  and  it  was  conceded, 
that  the  premises  conveyed  by  the  said  last  mentioned  deed  were 
a  part  of  the  same  premises  described  in  the  mortgage  deed.  The 
plaintiff  called  as  a  witness  Preston  Merrifield,  the  present  town 
clerk  of  the  town  of  Windsor,  who  produced  Vol.  16  of  the 
records  of  dcjsds  of  the  former  town  of  Windsor,  from  which  it 
appeared  that  the  mortgage  deed  from  Edgerton  and  his  wife  to 
Greorge  and  Edward  Curtis,  was  recorded  at  length  and  duly  cer- 
tified on  pages  520  and  521  of  said  Vol.  16,  and  also  that  said 
deed  was  entered  in  the  index  of  said  YoL  16,  bat  that  said  last 
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entry  wito  not  in  the  handwriting  of  said  Edgerton,  but  was  in 
the  handwriting  of  Caleb  Kendall,  who  was  elected  town  clerk  in 
March,  1841 ;  and  the  plaintiff  introduced  the  deposition  of 
George  Curds,  which  tended  to  show  that  the  entry  was  not  made 
in  the  index  nntii  as  late  as  1844  The  plamtiff  also  gave  in  evi- 
dence the  record  of  a  decree  in  chancery  upon  a  bill  of  foreclo<> 
sure,  brought  by  Greoi^  and  Edward  Curtis  against  the  plaintiff 
and  others,  upon  the  mortgage  above  mentioned,  and  proved  that 
he  paid,  in  satisfaction  of  his  proportion  of  the  sum  found  due  by 
said  decree,  three  thousand  and  ninety^five  dollars  and  thirty-two 
centsw 

The  plaintiff  was  sworn  as  a  witness,  and  testified  that- in  the 
latter  part  of  January,  1839,  (there  having  been  conversation  pre- 
viously between  himself  and  Edgerton,  about*Edgerton's  selling  to 
him  the  premises  described  in  the  deed  from  Edgerton  to  himself,) 
he  went  to  Windsor  and  saw  Edgerton,  and  went  on  to  tiie  prem- 
ise%  a  little  north  of  the  village  of  Windsor;  that  a  lease  was 
mentioned  which  Edgerton  had  given  to  Dunbar  and  White;  that 
White  was  then  living  on  the  premises ;  that  they  (the  plaintiff 
and  Edgerton)  went  into  the  house  and  examined  it  from  garret  to 
cellar ;  that  the  lease  of  Dunbar  and  White  was  given  for  three 
years,  and  that  this  time  was  the  latter  part  of  the  second  year ; 
that  after  looking  at  the  house,  they  (the  plaintiff  and  Edgerton) 
went  out  and  looked  at  the  out  buildings ;  that  they  then  passed 
on  to  the  land  which  laid  west  of  the  buildings ;  that  as  they  passed 
westerly,  Edgerton  pointed  out  the  line  to  him,  and  named  the  sev- 
eral adjacent  occupants;  that  as  they  approached  the  westerly 
part  of  the  kad,  he  (the  plaintiff)  inquired  the  number  of  acres 
in  the  premises;  that  Edgerton  replied  to  him,  that  it  was  called 
thirty-three  acres,  and  that  he  (Edgerton)  presumed  it  would 
amount  to  that,  for  ^  General  Curtis  had  always  been  careful  to  get 
good  measure,  or  have  good  measure ; "  that  he  (the  plaintiff)  then 
said  to  Edgerton :  **  You  are  town  clerk  and  can  tell  me-^is  there  any 
daim  upon  this  property  ?  **  that  Edgerton  replied  to  this :  ^  No, 
there  is  none ;  I  shall  give  you  a  warranty  deed  ( "  that  the  price 
of  the  premises  had  been  named  by  Edgerton  as  five  thousand  dol- 
lars ;  that  he  (the  plaintiff)  told  Edgerton  he  should  want  a  short 
dme  to  consider  of  it,  and  that  he  (Uie  plaintiff)  would  let  him 
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know  in  a  few  days,  and  that  Edgerton  replied,  "  Very  well ; "  that 
some  few  days  aflerwards  the  trade  was  completed  and  the  deed 
executed  and  delivered  ;  that  as  a  part  of  the  bargain,  Dunbar  and 
White  were  to  remain  in  possession  of  the  premises  until  April  Ist, 
and  then  the  plaintiff  was  to  have  possession  of  the  premises  and 
receive  from  Dunbar  and  White  the  rent  for  the  then  rem<uning 
year  of  their  lease ;  that  the  deed  was  delivered  not  more  than  a 
week  after  the  conversation  with  Edgerton  upon  the  premises,  and 
that  he  (the  plaintiff)  did  not  see  Edgerton  in  the  mean  tirne^ 
The  plaintiff  further  testified,  that  he  had  no  knowledge  of  any 
incumbrance  upon  the  premises,  and  no  suspicion  of  any,  until  the 
bill  in  chancery  was  issued  against  him ;  that  he  gave  five  thou- 
sand dollars  for  the  premises,  and  that  he  then  thought  that  was 
the  full  value  of  the  premises ;  that  no  part  of  the  money  paid  by 
him  had  ever  been  refunded ;  that  he  should  not  have  traded  if  he 
had  known  of  the  incumbrance  to  the  Curtises ;  that  he  consid* 
ered  he  was  giving  the  full  value  of  the  premises,  free  and  dear ; 
that  he  should  not  have  taken  Edgerton's  responsibility  for  the 
amount ;  that  he  knew  that  at  the  time,  that  Edgerton  was  reputed 
to  be  in  comfortable  circumstances,  but  did  not  know  much  about 
it  The  plaintiff  further  testified,  that  at  the  November  Term, 
1845,  of  the  Windsor  county  court,  Edgerton  was  in  the  plain- 
tiff's office  at  Woodstock,  and  that  he  asked  Edgerton,  ^  why  he 
had  not  let  him  (the  plaintiff)  know  of  the  incumbrance  to  the 
to  the  Curtises,"  and  that  Edgerton  replied,  ^'  he  thought  it  not 
necessary,  for  he  supposed  he  could  remove  it  any  day,"  that  the 
plaintiff  then  urged  Edgerton  to  get  the  Curtises  quit^claim  of  the 
premises,  and  that  Edgerton  said  he  was  not  able  to  do  it,  that  he 
had  not  the  means.  The  plaintiff  further  testified,  that  since  that 
time,  November  Term,  1845,  Edgerton  had  been  considered  as 
low  in  point  of  property,  and  that  George  Curtis  and  Edward 
Curtis  were  brothers  of  Edgerton's  wife. 

Upon  cross-examination  the  plaintiff  stated,  that  he  did  not  go 
to  the  town  clerk's  office  on  the  day  he  had  the  conversation 
with  Edgerton  at  Windsor,  as  above  stated,  and  that  he  made  no 
examination  of  the  records  or  index  to  the  records  in  the  town 
clerk's  office,  previous  to  purchasing  the  premises,  and  that  he  had 
stated  in  his  testimony  in  chief  all  the  conversation  which  took 
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place  betweeo  himself  and  Edgerton  about  the  title  at  the  time  be 
made  the  purchase.  The  plaintiff  also  testified  (in  connection 
with  the  above,)  that  he  did  not  then  know  where  the  town  clerk's 
office  was  kept,  but  supposed  it  was  in  Edgerton's  oflke ;  that  he 
did  not  go  to  the  office  at  all ;  that  he  should  have  considered  it  an 
imposition  upon  Edgerton  had  he  proposed  going  there  to  examine 
the  records,  ailer  what  Edgerton  had  told  him ;  that  he  (the  plain- 
tiff) did  not  know  of  any  incumbrance,  and  made  the  inquiries  of 
Edgerton,  before  stated,  as  town  clerk,  to  prevent  going  to  look  in 
the  town  clerk's  office ;  that  he  knew  that  Greneral  Curtis  had 
owned  the  premises,  and  had  deceased  and  left  children,  Mrs. 
Edgerton  and  others ;  and  that  he  made  the  inquiry  to  ascertain 
whether  the  Curtis  heirs  or  any  other  person,  had  any  claim 
upon  the  premises* 

The  defendants  gave  evidence  tending  to  prove  that  Edgerton, 
at  the  time  the  plaintiff  purchased  of  him,  waa  solvent  and  respon- 
sible in  point  of  property,  and  was  abundantly  able  to  meet  all  his 
engagements,  and  that  he  was  generally  reputed  worth  from  ten 
thousand  to  twenty-five  thousand  dollars. 

The  defendants  also  gave  evidence  tending  to  prove  that  no 
such  conversation  was  had  between  the  plaintiff  and  Edgerton 
upon  the  occasion  of  the  purchase  of  said  premises,  as  was  tes- 
tified to  by  the  plaintiff;  that  the  only  inquiry  made  at  that  time 
by  the  pkintiff  as  to  the  title  to  said  premises,  was  whether  the 
estate  of  General  Curtis  (who  had  previously  owned  the  prem- 
ises in  question,  and  whose  daughter  was  said  Edgerton's  wife,) 
had  been  divided  among  the  heirs ;  and  that  the  answer  made  by 
said  Edgerton  was  that  it  had  been  so  divided  ;  and  that  this  was 
all  which  was  said  in  relation  to  the  title  to  said  property ;  and 
that  the  plaintiff  made  no  inquiry  of  Edgerton  as  to  there  being 
any  incumbrance  upon  the  premises,  and  said  nothing  about 
Edgerton's  being  town  clerk ;  and  that  he  was  not  told  by  said 
Edgerton  that  said  premises  were  free  from  incumbrances.  The 
defendants  gave  ftirther  testimony,  tending  to  prove  that  the  omis- 
sion by  Edgerton  to  index  the  mortgage  deed  to  the  Curtises  was 
not  intentional,  nor  with  a  view  to  deceive  or  defraud  the  plaintiff, 
or  any  other  person,  but  was  wholly  accidental  and  unintentional ; 
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and  that  said  Edgerton  did  not  know  that  said  mortgage  was  not 
indexed)  until  after  the  bill  of  foreclosure  had  been  commenced. 

The  court  charged  the  jury,  (among  other  things  not  excepted 
to,)  that  if  thej  found  from  the  testimony,  that,  on  the  occasion  of 
negotiating  their  trade,  the  plaintiff  inquired  of  Edgerton,  as 
town  clerk,  and  as  having  the  custody  of  the  town  records,  and  as 
being  supposed  to  know  (under  the  circumstance,)  whether  any 
incumbrance  existed  of  record  on  said  land,  whether  there  was 
any  claim  on  said  land,  (meaning  incumbrances,)  and  Edgerton  so 
understood  him,  and  that  he  (Edgerton)  understood  he  was  relied 
upon  for  such  information  as  is  usually  obtained  from  the  records 
themselves)  and  that,  instead  of  referring  the  plaintiff  to  the 
records  or  declining  to  answer  away  from  his  office,  (which  he 
might  have  done,)  took  it  upon  himself  to  give  the  desired  infor- 
mation, and  told  the  plaintiff  that  there  was  no  claim  or  incum- 
brance on  the  premises,  when  in  fact  there  was,  and  Edgerton 
then  knew  it  and  remembered  it,  then  the  plaintiff  was  entitled  to 
recover,  provided  the  jury  should  find  the  other  facts  proved, 
(which  the  plaintiff's  testimony  tended  to  show,)  and  provided, 
further,  they^should  find  that  the  plaintiff  concluded  the  trade, 
relying  on  that  information  so  given  as  being  true^  and  that  the 
plaintiff  would  not  have  concluded  the  trade  had  he  been  informed 
of  the  incumbrance.  In  connection  with  the  foregoing,  (in  answer 
to  requests  of  counsel,)  the  court  further  instructed  the  jury  as  to 
the  omission  to  index,  inasmuch  as  the  plaintiff  never  examined 
the  records,  and  was  not  misled  by  that  omission,  that  they  might 
dismiss  that  from  the  case,  and  in  their  deliberations  treat  the 
case  the  same  as  if  the  index  had  been  duly  made ;  and  as  to  the 
omission  of  the  plaintiff  to  make  examination  of  the  records 
before  closing  the  trade,  that  if  Edgerton  gave  the  false  informa- 
tion, in  the  manner  above  explained  to  them,  and  the  jury 
believed  that  the  plaintiff,  relying  upon  it,  was  thrown  off  his 
guard,  and  therefore  omitted  making  such  examination,  that  the 
want  of  such  examination  would  not  preclude  the  plaintiff  from  a 
recovery ;  and  that  whether  Edgerton  gave  such  fabe  information 
with  a  fraudulent  intent  or  not  was  wholly  immaterial ;  also  that 
the  fact  of  the  town  clerk  being  also  the  vendor  should  make  no 
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diffeience,  except  upon  the  question  of  probabilily  of  his  knowing 
and  recollecting  the  incumbrance  at  the  time  of  being  inquired  of; 
and  that,  for  all  other  purposes,  the  jury  should  consider  it  in  the 
same  light  as  if  the  plaintiff  had  been  purchasing  of  some  other 
person,  and  the  same  inquiries  had  been  made  of  Edgerton,  as 
town  clerk,  and  the  same  answer  given  as  in  this  case ;  also,  that 
the  fact  of  the  application  to  the  town  clerk  for  information  not 
having  been  made  in  the  town  clerk's  office  would  not  vary  the 
case ;  that  if  made  elsewhere,  the  town  clerk  might  not  be  bound 
to  answer,  he  might  not  remember,  and  might  decline  doing  or 
aaying  anything  about  it  away  from  his  office,  but  that  if; 
without  referring  the  parties  to  the  records  or  declining  to  answer, 
he  takes  it  upon  himself  to  give  the  desired  inf<^mation  away 
from  his  office,  and  gives  it  untruly,  knowing  and  remembering  at 
the  time  that  it  was  not  true,  it  would  amount  to  the  same 
thing  in  law,  as  if  done  in  his  office. 

Upon  the  several  counts  in  the  plaintiff's  declaration,  the  court 
told  the  jury  that  as  the  defendants  had  not  demurred,  but  taken 
issue  upon  them,  no  question  as  to  the  sufficiency  in  law  of  those 
counts  could  be  considered  on  this  trial,  but  that  the  jury  would 
decide  upon  the  testimony,  whether  the  facts  alleged  in  those 
counts  were  or  were  not  proved ;  that  without  saying  that  either 
count  was  sustained  by  the  evidence,  the  court  thought  that  the 
testimony  had  a  legal  tendency  to  prove  each  and  all  of  them,  but 
it  was  for  the  jury  to  determine  whether  either,  and  if  so,  which 
of  the  counts  were  proved  and  which  not,  and  return  their  verdict 
accordingly.    To  this  charge  the  defendants  excepted. 

The  jury  returned  a  verdict  against  the  defendants  upon  each 
count  of  the  declaration,  and  assessed  the  damages. 

After  verdict,  the  defendants  filed  their  motion  in  arrest  of 
judgment  for  the  insufficiency  of  the  plaintiff's  declaration,  which 
motion  the  court  overruled,  and  rendered  judgment  for  the  plain- 
tiff; to  which  the  defendants  also  excepted. 

Woihhum  Sf  Marth  and  W*  Churierj  for  the  defendants. 

L  Judgment  ihatdd  he  arrested  upon  the  first,  third  and  fourth 
counts  of  the  declaration.  The  action  is  brought  for  the  alleged 
official  default  of  Edgerton ;  and  no  recovery  can  be  had  against 
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him  except  upon  allegatiotM  which,  if  proved,  will  entitle  the 
plaintiff  to  recover  against  the  town. 

1,  In  the  fir$t  c<mni  the  breach  is  that  Edgerton  made  no  index^ 
and  iiid  not  dudoee  to  the  pUxintiff  the  exietence  of  the  mortgage* 
The  omieeion  to  index  has  been  held  to  be  a  breach  of  official 
duty ;  bat  the  want  of  an  averment  that  an  examination  of  the 
index  or  of  the  records  was  made,  or  attempted,  renders  this  coant 
&tall7  defective;  Hunter  y.  Windsor^  24  Vt  335;  Curtie  v. 
LgmaAj  24  Vt.  34L  Bat  if  this  defect  would  be  cured  bj  verdict 
the  case  shows  that,  in  fact,  such  elimination  was  not  made.  So 
the  omution  to  disclose  the  existence  of  the  mortgage^  when  con- 
nected with  the  residue  of  the  count,  must  be  treated  the  same  as 
though  the  mortgage  were  indexed.  The  duty  and  the  default,  if 
any  existed,  were  personal^  and  not  official. 

2*  In  the  third  count  the  breach  is  that  Edgerton,  intending  to 
prevent  the  plaintiff  from  examining  the  records,  represented  that 
the  premises  were  free  from  incumbrance^  and  that  thereby  the 
plaintiff  was  prevented  from  making  such  examination.  The 
basis  of  recovery  upon  this  count  must  be  the  false  affirmation  of 
Edgerton,  made  without  inquiry  by  the  plaintiff.  The  ombsion  to 
index  not  having  contributed  to  the  injury,  the  alleged  false  repre- 
sentations are  not  strengthened  by  being  coupled  with  it 

The  only  duties  imposed  upon  a  town  clerk  by  statute  are  to 
record  deeds,  to  give  copies,  and  to  exhibit  on  proper  request  records 
and  fles  in  his  office.  Slade's  St  415.  And  the  legal  principle 
which  will  allow  a  recovery  upon  this  count  must  be  one  applica- 
ble to  the  same  extent  to  a  case  where  the  town  clerk  and  the 
vendor  of  the  estate  are  not  the  same  person ;  and  it  mast  be 
this,  that  the  town  are  liable  if  the  town  clerk  vohmteer  to  assure 
a  purchaser  that  the  estate  is  free  from  incumbrance  when  it  is 
in  fact  subject  to  mortgage.  The  intent  with  which  this  is  done  is 
immaterial ;  for  the  intent  is  unknown  to  the  purchaser,  and  does 
not  influence  him ;  and  the  consequent  omission  to  examine  the 
records  would  just  as  much  follow  if  the  incorrect  informatioo 
were  the  result  of  defect  of  memory  in  the  town  clerk  as  if  it 
were  intended  to  prevent  such  examination.  It  must  result,  then, 
that  the  town  are  liable  for  the  consequences  of  every  erroneoos 
statement  made  by  the  town  clerk  as  to  the  state  of  the  title  to 
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land  in  town,  thoagh  made  without  inquiry.  If  not,  tben  the  right 
of  recovery  depends  upon  the  fratuhUeni  inUnL  But  that  is  a 
matter  penonal  to  the  town  clerk,  and  not  offieiaL  The  statute 
imposes  a  doty  upon  the  plaintiff  to  make  reasonable  request  lor 
the  records  and  files,  and  renders  the  town  liable  for  the  omission 
by  the  town  derk  of  the  performance  of  a  positive  act,  susceptible 
of  distinct  proof.  The  count  in  this  view  assumes  that  the  plaintiff 
may  omit  all  inquiry  and  yet  hold  the  town  liable  for  the  existence 
in  the  mind  of  the  town  clerk  of  a  fraudulent  intent  susceptible  of 
no  proof  except  circumstantially  and  by  inference. 

A  certificate  in  writing  that  land  has  not  been  conveyed,  that  is, 
that  there  is  no  deed  or  mortgage  of  it  on  record,  signed  by  the 
town  clerk  with  his  official  signature,  is  not  received  as  evidence, 
for  the  reason  that  it  is  no  part  of  his  official  duty  to  give  such 
certificate ;  HiU  v.  Bellows,  15  Vt.  727.  But  if  this  count  be  sus- 
tained the  town  is  made  responsible  for  the  falsity  of  a  certificate 
given  by  their  offieerj  which  courts  will  not  receive,  because  it  is 
not  within  the  scope  of  his  official  duties.  If  the  town  clerk  is  to 
be  considered  the  agent  of  the  town,  they  are  neither  bound  by,  nor 
liable  for  any  of  his  acts  without  the  sphere  of  his  employment ; 
Huckman  v.  Femie^  3  M.  &  W.  ^17.  But  his  only  employment 
was  to  record,  to  give  copies,  and  to  exhibit  records.  And  when 
the  plaintiff  relied  upon  the  troth  of  the  verbal  representations 
made  by  the  town  clerk,  he  put  confidence  in  the  man,  and  not  in 
the  officer.  And  though  he  reposed  the  more  confidence  in  him 
because  he  was  an  officer,  that  had  reference  solely  to  his  means 
of  knowledge.  But  the  town  clerk  is  an  independent  public  officer, 
acting  under  certain  laws,  and  having  no  power  except  he  act  in 
conformity  with  them  ;  and  if  he  be  the  agent  of  the  town  in  any 
sense  he  is  one  acting  under  special  instructions  from  which  he 
cannot  depart,  beyond  which  he  cannot  bind  the  town,  and  of 
which  those  dealing  with  him  are  bound  to  take  notice ;  SnUth  v. 
City  of  K  T.,  4  Sandf.  Sup.  Ct  221 ;  Hickok  v.  PUOtsburgk,  15 
Barb.  427 ;  Petershurgh  v.  Maxpin,  14  111.  194 ;  Arggle  v.  Biv- 
ineUj  29  Maine  29 ;  N.  EL  Savings  Bank  v.  Vamum,  1  Met  86; 
1  Am.  Lead.  Cas.  544. 

And  the  powers  thus  conferred  by  law  are  strictly  constroed, 
selectmen  under  a  general  power  to  manage  the  prudendal  affiurs 
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of  a  town  Lave  no  authoritj  to  release,  without  consideration,  a 
cause  of  action  in  favor  of* the  town;  Carbon  y.  Bothy  2  Post 
559;  nor  to  release  the  interest  of  a  witness;  IL;  Jng^  t. 
Pawnaly  3  Vt  461 ;  Taran  v.  Randolphy  6  Vt.  869 ;  nor  to  receive 
the  money  of  the  town  and  execute  discharges  therefor ;  Middh' 
Imry  y.  Roody  7  Vt.  125  ;  nor,  in  Massachusetts,  to  make  a  contract 
in  behalf  of  the  town  for  the  hiring  of  a  building  for  the  purpose 
of  holding  town  meetings  in  it ;  Goff  v.  Rehohoihy  12  Met  26. 
And,  under  the  general  power  given  to  the  town  clerk  to  record, 
the  registry  of  instruments  not  specified  in  the  statute  is  ineffectual, 
and  certified  copies  of  such  records  are  inadmissible  in  evidence, 
for  the  reason  that  the  act  of  the  town  clerk  in  making  such 
records  and  certifying  copies  of  them  is  not  official ;  St.  Albans  v. 
Gilhgy  Brayt  76 ;  Buik  v.  Van  NesSy  12  Vt.  92  ;  Mam  v.  Ben. 
Iran  Co.y  19  Vt.  230 ;  Papt  v.  Henryy  24  Vt  564.  And  if  the 
act  of  an  officer  of  a  municipal  corporation  be  unauthorized,  the 
corporation  is  not  responsible,  though  done  colors  officii;  Thayer  v. 
Boitany  19  Pick.  516 ;  Ang.  &  Am.  on  Corp.  250. 

3.  Jk  the  fourth  count  the  breach  is  that  Edgerton  omitted  to 
index  the  mortgagey  with  the  fraudulent  intent  thereby  to  obtain 
eredity  and  that  he  did  not  disclose  the  existence  of  the  mortgagCy 
but  fraudulently  conceaIed.it.  This  does  not  vary  from  the  first 
count,  except  in  the  allegation  of  motive.  If  the  omission  to  index 
were  not  the  cause  of  the  injury  sustained  by  the  plaintiff  by 
reason  of  the  plaintiff's  omission  to  examine  the.  records,  the 
motives  of  Edgerton  in  omitting  to  index  are  immaterial  And 
the  omission  to  disclose  was  a  merely  personal  matter,  whieh  is 
made  none  the  more  official  by  the  intent 

11.  Upon  all  the  proof  in  the  case  upon  the  part  of  the  plaintiff 
the  defendants  were  entitled  to  a  verdict  upon  the  second  count 
This  count  has  been  construed  by  the  court  as  averring  *'  a  timely 
and  reasonable  request "  on  the  part  of  the  plaintiff  to  Edgerton 
to  show  the  record  of  any  incumbrance  existing  upon  the  land,  if 
any  there  were ;  Lyman  v.  Windsory  24  Vt  581 ;  and  is  based 
upon  that  clause  of  the  statute  which  imposes  upon  the  town  derk 
the  duty  of  showing,  on  proper  request,  any  record  or  file  in  his 
office ;  Slade's  St  415.  This  implies  a  distinct  and  direct  request 
to  the  town  clerk  to  produce  a  specific  record.    The  pnx^  is,  that 
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the  plaintifT  said  to  Edgerton  :  ^  You  are  town  clerk  and  can  tell 
me — u  there  any  claim  upon  this  property  ^^  and  that  Edgerton 
replied,  '*  No^  there  is  none;  I  shall  give  you  a  warrantee  deedJ* 

This  is  an  entire  departure  from  the  count  The  count  avers 
.not  merely  an  inquiry  whether  there  was  an  incumbrance  of 
record,  but  that  "  at  the  same  time  the  plaintiff  requested  said 
Edgerton,  as  such  town  derk,  if  there  was  any  record  of  any  such 
incumbrance  in  his  office,  to  show  it;"  and  the  omission  to  show 
the  record  is  the  only  breach  of  duty  within  the  statute  which  the 
count  contains.  Upon  the  proof  there  is  no  pretence  of  any 
request  to  show  any  record,  or  that  allusion  was  made  to  any 
record. 

The  statute,  guarding  against  any  possible  dishonesty  of  town 
derks,  has  provided  that  the  purchaser  of  land  may  inspect  the 
record;  and  if  such  inspection  is  denied  to  him,  or,  upon  inspec- 
tion, he  is  deceived,  without  fault  upon  his  part,  bias  given  a 
remedy  against  the  town.  This  inspection,  or  attempt  to  inspept, 
becomes  a  duty  upon  the  purchaser  precedent  to  his  right  of 
recovery  against  the  town ;  and  if  its  omission  contribute  to  the 
injury  he  is  without  redress.  The  plaintiff  has  averred  a  per- 
fomumce  of  this  duty ;  but  instead  of  proving  the  averment  he 
proves  an  inquiry  of  the  town  clerk  as  to  the  existence  of  incum- 
brances, and  a  reliance  upon  the  personal  honesty  of  the  town 
derk  and  the  accuracy  of  his  recollection,  without  an  attempt  at 
inspection.  And  the  cou^t  in  the  charge  to  the  jury,  instead  of 
putting  to  them  to  find  that  Edgerton  understood  he  was  requested 
to  show  the  record^  make  the  town  liable,  if  Edgerton  ^*  understood 
he  was  jrelied  upon  for  such  information  as  is  usually  obtained 
from  the  records  themselves,"  and  ^'  took  it  upon  himself  to  give  the 
desired  information"  and  gave  it  knowingly  false. 

The  testimony,  then,  only  proves,  and  the  jury  have  been 
instructed  only  to  find  false  representations  made  by  Edgerton  as 
town  clerk. 

But  false  representations  alone,  even  upon  inquiry  of  Edgerton 
^  as  town  derk,**  are  not  averred  in  the  second  count ;  and  there- 
fore evidence  which  proves  only  such  false  representations,  on 
offidal  inquiry,  is  variant  from  the  second  count  and  does  not 
it 
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S.  Hutchituon  and  Oonvtrse  ^  Bamtty  for  the  plaintiff. 

Where  there  are  good  and  bad  counts  in  a  declaration,  and  a 
general  Terdict^  and  it  appears  in  any  waj  that  no  damages  were 
given  but  such  as  the  plaintiff  would  be  entitled  to  upon  the  good 
counts  alone,  the  verdict  will  be  applied  to  the  good  counts,  and 
judgment  will  not  be  arrested  ;  Whitcomb  v.  Wolcott^  21  Vt  877 ; 
1  Ch.  PL  395 ;  2  Saund.  171,  and  note  1. 

The  second  count  has  been  adjudged  sufficient ;  24  Vt.  580  - 1 ; 
and  this  court  will  not  entertain  the  same  question  again.  If  the 
verdict  upon  this  count  was  rendered  upon  competent  evidence^ 
having  a  legal  tendency  to  prove  its  allegations,  (or  so  many  thereof 
as  would  constitute  a  right  of  action  in  the  plaintiff,  even  though 
the  same  count  may  contain  other  allegations  as  to  which  no  testi- 
mony was  given,)  and  under  proper  instructions  from  the  court; 
the  verdict  must  stand  and  judgment  be  affirmed. 

All  evidence  will  be  regarded  as  competent  by  this  court,  to  the 
admission  of  which  no  objection  was  made  on  trial.  No  objection 
was  made  to  the  admissibility  of  any  portion  of  the  plaintiff's  evi- 
dence. The  verdict  upon  the  count  was,  therefore,  rendered  upon 
eony^etent  or  admissihU  testimony. 

The  controverted  allegations  peculiar  to  the  second  count  are, 
( in  substance)  that  it  was  Edgerton's  duty,  as  town  clerk,  at  the 
time  of  negotiating  the  trade,  ^  on  proper  request  to  have  shown 
the  plaintiff  the  record"*  of  the  incumbrance ;  or,  upon  inquiry 
relative  to  incuml^rances  made  at  the  same  time  by  the  plaintiff  of 
Edgerton,  to  have  disclosed  to  the  plaintiff  the  fact  of  the  incum- 
brance ;  but  that,  ^'  although  Edgerton,  town  clerk  as  aforesaid, 
was  inquired  of  by  the  plaintiff  whether  there  was  any  incum- 
brance of  record  in  his  office  upon  the  lands  about  which  they 
were  negotiating  the  trade,  and  at  the  time  of  said  negotiation ; 
and  at  the  same  time  the  plaintiff  requested  said  Edgerton^  as  such 
town  clerk,  if  there  was  any  record  of  any  such  incumbrance  in  his 
office,  to  show  him  said  record;"  ^^yet  the  said  Edgerton,  town  clerk 
as  aforesaid,  did  not  then,  or  ever,  show  the  plaintiff  the  record  of 
said  mortgage,  but,  when  requested  as  aforesaid,  neglected  and 
refused  to  show  the  same;  nor  did  he  disclose  to  the  plaintiff  the 
faet  of  the  existence  of  such  mortgage,  but  concealed  the  same. 
That  the  plaintiff's  testimony  detailed  in  the  exceptions  tended^ 
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(and  strongly  too,)  to  substantiate  the  foregoing,  as  well  as  all  the 
other  allegations  of  the  second  count,  upon  any  ordinary  construc- 
tion of  allegations  and  testimony,  would  seem  to  be  beyond  a 
doubt.  What  is  the  proof?  That  before  concluding  the  trade, 
whilst  the  plaintiff  was  upon  the  land  with  Edgerton,  in  Windsor, 
a  little  out  of  the  village,  (in  which  Edgerton  resided  and  kept 
his  office.)  after  having  examined  the  buildings  and  boundaries 
and  talked  over  everything  else,  the  plaintiff  put  the  question  to 
Edgerton  direct :  **  Fou  are  town  clerk  and  can  tell  me — is  there  any 
claim  upon  this  property  f  "  By  what  hair-splitting,  logic-chopping 
process  of  reasoning  could  Edgerton  be  said  to  have  understood 
that  question  as  anything  more  or  less  than,  or  a  millionth  part  of 
a  pjint  different  from,  a  plain,  point-blank  reqiiest,  made  to  him  as 
town  clerk,  if  there  was  any  record  in  his  office  of  any  incumbrance 
on  the  premises,  to  shotp,  or  make  it  known  to  him.  For,  as 
applied  to  this  subject,  the  terms  are  synonymous.  It  is  true  that 
the  allegations  do  not  literally  follow  the  words  of  the  proof.  But 
they  are  set  forth  acconling  to  their  legal  effect,  which  is  generally 
conceded  to  be  good  pleading.  In  like  manner,  (  had  the  form  of 
action  admitted  of  a  special  plea,)  proof  that  Edgerton  in  answer 
informed  the  plaintiff  of  the  incumbrance  without  going  near  his 
records,  would  be  held  as,  in  legal  effect,  supporting  an  allegation 
that  he  did  show  the  record;  not  literally,  but  in  a  sense  to  answet 
every  purpose  contemplated  by  the  statute ;  that  is,  of  making 
knovm  to  the  a|>plicant  the  fact  of  the  incumbrance,  which  is  all 
that  the  record  would  have  done  had  it  been  exhibited. 

But  if  the  proof  was  not,  in  law,  of  a  request  to  show  the 
record,  it  certainly  sustains  the  other  allegation  of  inquiry  relative 
to  incumbrances,  which  it  was  equally  his  duty  as  town  clerk  to 
answer  correctly,  if  at  all.  For  under  the  charge  the  jury  must 
have  found  that  the  term  "claim"  (used  by  the  plaintiff)  was 
understood  by  both  to  mean  incumbrance.  Can  it  be  that  a  town 
clerk's  duties  are  to  be  limited  down  to  such  only  as  are  specifically 
and  in  detail  named  in  the  statute,  and  that  the  records  must  be 
inquired  for  in  the  precise  words  of  the  statutory  enactments,  or 
they  are  forever  to  remain  ^^ sealed  hooks**  for  all  purposes  of 
actual  notice  to  all  persons  bpt  the  town  clerk  and  his  particular 
friends?  that  false  information  intentionally  given  by  the  town 
22 
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clerk  as  to  the  record  title  in  his  office  is  to  be  regarded  in  law  as 
merely  personalj  and  not  official  ? 

The  law  makes  records  of  deeds  constructive  notice  to  all  man- 
kind of  their  contents,  and  against  which  want  of  notice  in  fad 
cannot  be  averred.  The  town  clerk  is  made  the  sols  keeper  of  the 
records,  and  through  him  alone  can  access  be  had  to  them  or  their 
contents.  One  about  to  purchase  applies  to  him,  makes  known 
his  object,  and  asks  him,  as  town  clerk,  to  inform  him  whether 
there  is  any  incumbrance  on  the  land.  The  clerk,  without  refer- 
ring him  to  the  records,  professes  to  know  and  remember  all  about 
ity  and  tells  him  there  is  none,  when  he  then  well  knew  that  there 
was.  The  applicant  goes  away  satisfied,  concludes  the  purchase, 
and  in  the  end  loses  his  land.  Was  it  not  as  much  the  town 
clerk's  duty  to  make  known  the  incumbrance  when  thus  inquired  of 
as  it  was  to  make  the  record  of  the  incumbrance  ?  And  was  not 
his  neglect  in  the  one  case  as  much  official  as  it  would  have  been 
in  the  other  ?  His  official  duty  did  not  terminate  when  he  had 
recorded  the  incumbrance.  The  still  further  duty  rested  upon  him 
( in  order  faithfully  to  execute  the  duties  of  his  office)  to  so  ke^ 
and  conduct  with  that  record  that,  if  all  the  world  should  not 
receive  actual  notice  of  it,  it  should  be  their  fault,  and  not  his. 
The  neglect  so  to  do  is  an  official  neglect,  for  which  both  he  and 
the  town  are  made  liable  by  statute. 

The  only  question  of  law  arising  upon  the  Jirst  count  is,  was  it 
the  official  dvAy  of  Edgerton  under  the  circumstances  to  have  dis^ 
closed  the  incumbrance  f 

If  it  be  held  that  the  town  clerk  might  remain  silent  offidaOy^ 
in  cases  where  he  had  alphaheted  the  record  upon  the  ground  of 
having  furnished  all  the  facilities  for  guarding  the  public  against 
such  impositions  as  to  the  state  of  the  record  title  which  the  law 
requires,  y«<,  not  having  done  so,  it  was  his  official  duty  to  have 
disclosed  the  incumbrance.  Not  having  made  an  alphabet  or  index 
pointing  to  the  record  according  to  statute,  it  was  his  duty  to  have 
acted  as  iTidex  himself  by  pointing  out  the  record  to  all  interested 
to  know  of  it,  so  far  as  came  to  his  knowledge.  An  obligation 
rests  upon  every  man,  in'  case  of  neglect  of  a  known  duty,  to  repair 
and  atone  for  the  omission  at  the  earliest  moment,  and  in  the  most 
effectual  manner ;  and  if  the  neglect  is  of  an  official  duty  the 
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obligation  to  repair  (as  far  as  possible)  is  equaUy  official  in  its 
character. 

Should  the  plaintiff  fail  to  establish  his  second  count  bj  a  pre- 
ponderance of  testimony ;  and  also  fail  upon  his  first  count  on  the 
ground  that  he  made  no  examination  of  the  records  before  pur- 
chasing ;  the  third  count  alleges  ( in  short)  that  he  was  prevented 
from  making  such  examination  by  Edgerton's  false  representations 
made  by  him  as  town  clerk,  with  the  intent  to  deceive  him  as  to 
the  title  of  record  in  his  office,  and  prevent  his  examining  the 
records;  that  he  was  deceived,  traded  accordingly,  and  thereby 
sustained  his  damage. 

Is  the  case  varied  because  it  is  not  averred  that  it  was  upon 
^  inquiry  f"  In  other  words,  is  this  count  bad  in  law,  on  motion 
in  arrest,  for  want  of  that  allegation  ?  To  so  hold  would  lead  to 
results  hardly  compatible  with  a  just  construction  of  the  duties 
of  a  public  officer.  It  would  make  the  character  of  the  acts  com- 
plained of  to  depend  not  upon  their  intrinsic  merit  or  demerit,  but 
wholly  upon  the  mode  and  manner  in  which  the  subject  was  intro- 
duced. 

As  to  the  fourth  count,  we  insist  that  its  allegations,  if  proved  and 
under  proper  instructions,  entitle  the  plaintiff  to  a  verdict  If  the 
court  think  the  instructions  wrong  upon  this  count,  they  will  (so 
far  only)  set  aside  the  verdict. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  questions  in  this  case  arise  upon  a  motion  in 
arrest  of  judgment  for  the  insufficiency  of  the  declaration,  and 
upon  exceptions  allowed  upon  the  trial  of  the  case  before  the  jury. 
The  second  count,  on  a  former  hearing  of  the  case,  was  adjudged 
sufficient  upon  general  demurrer,  and  is  now  regarded  as  sufficient 
upon  this  motion  in  arrest.  If  the  plaintiff  is  entitled  to  an  affirm- 
ance of  the  judgment  on  the  second  count,  the  motion  in  arrest  is 
obviated ;  but  if  otherwise,  the  questions  in  the  case  arise  on  that 
motion,  whether  the  facts  stated  in  either  of  the  other  counts  are 
sufficient  to  sustain  the  action. 

The  action  is  brought  on  that  provision  of  the  statute  which 
renders  towns  liable  for  damages  which  have  accrued  to  any  per- 
Aon  by  reason  of  the  neglect  or  default  of  their  town  clerk.     It 
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appears  from  the  case  that  Edgerton  was  town  clerk  of  Windsor, 
previous  to  its  division  by  an  act  of  the  legislature,  during  the 
year  1835,  and  until  March,  1839.  In  February,  1839,  Edgerton 
and  his  wife  conveyed  to  the  plaintiff  the  premises  referred  to  in 
the  declaration  by  warranty  deed.  The  same  premises,  it  also 
appears,  were  included  in  a  mortgage  deed  previously  executed  by 
them  to  George  and  Edward  Curtis,  which  was  recorded  at  length 
upon  the  town  records ;  but  no  index  was  made  to  that  record 
until  long  afler  the  sale  of  the  premises  to  the  plaintiff.  The  com* 
plaint  in  the  second  count  is  that  Edgerton  neglected,  while  town 
clerk,  to  make  an  index  to  the  re(*or(I  of  that  mortgage,  and  that 
he  also,  afler  a  request  had  been  made,  neglected  to  show  the  record 
of  it  or  to  disclose  to  the  plaintiff  its  existence.  In  the  case  of 
Curtis  V.  Lf/man,  24  Vt.  338,  it  was  held,  that  this  mortgage  deed 
was  sufficiently  recorded  to  protect  the  title  of  the  mortgagees, 
and  that  the  plaintiff  was  charged  with  constructive  notice  of  its 
existence,  although  in  fact  he  had  no  actual  knowledge  of  it  until 
long  after  his  purchase  of  the  premises.  In  the  cases  of  JBiinter 
V.  Windsor,  24  Vt.  327,  and  Lyman  v.  Windsor,  24  Vt  580,  it 
was  held  that  it  was  the  official  duty  of  the  town  clerk  to  provide 
an  index  to  that  record,  and  to  keep  the  same  for  inspection  and 
use ;  and  that,  on  request  being  madi^  for  that  purpose,  it  was  his 
duty  also  to  submit  the  books  of  record  in  his  office,  and  the  index 
belonging  to  them,  to  the  plaintiff's  examination ;  and  that  for  any 
neglect  in  these  particulars,  the  towns  were  responsible. 

But  to  sustain  an  action  of  this  character,  it  must  appear  that 
the  neglect  of  the  town  clerk  was  the  cause  of  the  injury,  and 
that  the  want  of  such  an  index,  or  his  neglect  to  submit  the 
records  of  his  office  to  the  plaintiff's  examination,  is  'the  reason 
why  actual  knowledge  of  the  existence  of  the  mortgage  was  not 
obtained.  There  is  no  ground  of  complaint  for  any  neglect  of 
official  duty  by  the  town  clerk  when  that  neglect  in  no  way  con* 
tributed  to  the  injury  which  the  plaintiff  has  sustained.  The 
principle  applies  to  this  case  as  well  as  to  others,  that  the  injury 
must  not  result  from  the  plaintiff's  negligence  or  want  of  proper 
diligence.  In  relation  to  the  neglect  of  the  town  clerk  to  make  an 
index  to  that  mortgage  deed,  the  court  properly  charged  the  jury 
that,  ^  as  the  plaintiff  never  examined  the  recoids,  aad  was  not 
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misled  by  that  omission,  they  might  dismiss  that  from  the  case^ 
and  io  their  deliberations  treat  the  case  the  same  as  if  the  index 
had  been  duly  made."  The  plaintiff  having  taken  no  exceptions 
to  that  charge  that  rule  must  be  regarded  as  binding.  The  dec* 
laration  contains  no  averment,  nor  was  there  any  pretense  that  an 
examination  of  the  records  was  made  or  attempted.  It  cannot  be 
said,  therefore,  that  the  want  of  an  index  was  die  reason  why  the 
plaintiff  did  not  obtain  actual  knowledge  that  such  a  mortgage  had 
been  given.  For  that  reason  the  plaintiff  can  make  no  claim  for 
that  neglect  of  official  duty. 

In  relation  to  the  neglect  of  Edgerton  to  submit  to  the  plains- 
tiff's  examination  die  records  in  his  office,  it  may  be  observed  that 
such  a  request  is  averred  in  this  count ;  and  if  there  had  been  any 
testimony  proving  that  averment,  the  plaintiff  would  have  been 
entitled  Io  recover  in  this  action.  It  does  not  appear  from  the 
ease  that  the  question,  whether  a  request  was  made  to  examine 
the  records,  was  a  matter  submitted  to  the  jury,  lie  case,  on  all 
the  counts,  was  made  to  rest  on  the  false  representations  of  Edger* 
ton  that  the  premises  were  free  from  incumbrances ;  for  the  coftrt 
instructed  the  jury  that  if  the  plaintiff  omitted  to  make  that 
examination  of  the  records  in  consequence  of  the  false  infbrma^ 
tion  given  by  Edgerton,  the  want  of  such  an  examination  would 
not  preclude  tlie  plaintiff  from  a  recovery.  The  effect  of  that 
charge  is  that,  if  those  representations  were  made  by  Edgerton,  it 
will  dispense  with  the  necessity  of  proving  an  examination  of  the 
lecords  or  of  making  any  request  for  that  purpose.  But  we  think 
that  doctrine  cannot  be  sustained.  So  far  as  the  towns  of  Windsor 
and  West  Windsor  are  concerned,  no  act  of  Edgerton  will  excuse 
the  phiintiff  from  using  those  facilities,  or  complying  with  those 
requirements  for  which  express  provisions  are  made  by  statute ; 
and  particularly  it  is  necessary,  in  this  case  to  prove  such  a 
request,  as  such  is  the  averment  in  this  count  It  is  not  compe* 
tent  to  prove  an  excuse  for  not  making  such  a  request  under  aa 
averment  that  an  actual  request  was  made. 

But  if  we  were  to  regard  that  question  as  submitted  to  the 
jury,  and  as  now  properly  before  us,  the  difficulty  in  the  case  is 
not  avoided,  as  we  think  there  is  no  evidence  stated  in  the  case 
imding  to  prove  (hat,  for  tb^  tauunioation  of  tl^  tf^wn  re^KViby  a 
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request  was  erer  made  by  the  plaintiff  previous  to  his  parcbase  of 
the  premises^  It  is  insisted  that  the  case  shows  that  snch  a 
request  was  made,  and  that  the  observation  made  by  the  plaintiff 
to  Edgerton,  during  the  examination  of  the  premises,  that  "  You 
are  town  clerk  and  can  tell  me^is  there  any  claim  upon  this  prop- 
erty ?  "  is  evidence  tending  to  prove  that  fact.  But  we  do  not  feel 
at  liberty  to  put  that  construction  upon  that  inquiry.  It  was  obvi- 
ously not  so  intended  by  the  plaintiff,  nor  could  it  have  been  ^o 
understood  by  Edgerton.  The  testimony  of  the  plaintiff,  given  on 
the  trial  of  this  case  before  the  jury  which  is  detailed  in  the 
exceptions,  has,  we  think,  put  this  matter  at  rest  He  says,  that 
^  he  did  not  go  to  the  office  at  all,"  that  ^  he  should  have  consid- 
ered it  an  imposition  upon  Edgerton  had  he  proposed  going  there 
to  examine  the  records,  and  that  he  made  the  inquiry  of  him 
whether  there  was  any  claim  upon  the  property  to  prevent  going 
to  look  in  the  town  clerJ^s  office!^  The  plaintiff  did  not  consider 
that  he  had  made  such  a  request  and  that  the  request  had  been 
denied  ;  and  we  should  not  regard  that  language  as  evidence  of  a 
fact  which  the  plaintiff  himself  disclaims.  It  is  an  obvious  casCf 
in  which  not  only  a  request,  but  an  actual  examination  of  the 
records  was  dispensed  with,  in  the  confidence  placed  by  the  plain- 
tiff in  the  representations  of  Edgerton  that  the  premises  were  free 
from  incumbrances.  It  is  true  that  the  plaintiff  has  been  injured 
in  having  been  compelled  to  pay  the  Curtis  mortgage ;  but  that 
injury  did  not  accrue  from  the  neglect  of  the  town  clerk  to  make 
an  index  to  that  mortgage  deed,  nor,  upon  request,  from  the  neg- 
lect of  the  town  clerk  to  produce  the  records  in  his  office  for 
examination.  On  this  count  in  the  declaration,  therefore,  we  think 
the  plaintiff  cannot  recover,  as  he  has  failed  to  prove  its  material 
averments. 

The  questions  on  the  motion  in  arrest  of  judgment  arise  upon 
the  first,  third  and  fourth  counts.  We  are  to  regard  the  fiicts 
stated  in  each  of  these  counts  as  having  been  found  by  the  jury 
on  competent  testimony.  The  third  count,  in  common  with  all  the 
others,  contains  the  averment  that  Edgerton  neglected  to  make  an 
index  to  the  record  of  the  Curtis  mortgage.  It  is  then  stated  that, 
with  a  view  to  mislead  the  plaintiff,  and  thereby  prevent  him  from 
making  an  examination  of  the  records  in  his  office,  he  represented 
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that  the  premises  were  free  from  all  incombranoes  except  a  lease 
to  Danbar  and  White ;  and  that,  in  consequence  of  that  repre^ 
sentation,  the  pkdntiff  was  induced  to  and  did  purchase  the 
premises  without  any  further  examination  or  inquiry.  There  is 
no  averment  in  this  count  that  there  was  any  request  by  the  plain- 
tiff, or  refusal  by  the  town  derk,  to  submit  the  records  in  his  office 
to  the  plaintiff's  inspection*  The  &ct  that  no  such  examination 
was  made  or  requested,  places  the  plaintiff  in  the  same  situation 
ke  would  occupy  if  the  Curtis  mortgage  had  been  recorded  and  an 
index  to  it  duly  made.  The  only  inquiry,  therefore,  on  this  county 
arises,  whether  the  towns  of  Windsor  and  West  Windsor  are 
liable  to  the  plaintiff,  in  this  action,  for  those  false  representations 
of  the  town  clei^,  when  in  reliance  upon  them  no  examination  of 
the  records  was  made,  in  consequence  of  which  his  injury  has 
been  sustained* 

The  statute  provides  that  towns  shall  be  liable  to  make  good  all 
damages  which  skaU  accrue  ly  reasan  of  the  neglect  or  default  of 
any  town  clerk,  &c.  To  ascertain  whether  there  has  been  any 
such  neglect  or  default,  it  becomes  material  to  ascertain  the  duties 
which  are  imposed  upon  the  town  clerk  by  law ;  for  it  is  only  for 
the  neglect  to  perform  official  duties,  or  such  as  the  statute 
requires,  that  towns  are  liable ;  Hathaway  v.  Goodrich,  5  Vt  66 ; 
Davie  v.  CtemenUj  2  N.  H.  390 ;  People  v.  Schuyler,  5  Barb.  S. 
G.  16a  The  statute  (Slade's  Compv  414,)  provides  that  town 
clerks  shall  provide  books,  with  an  index  for  registering  deeds 
and  odier  evidences  respecting  titles  to  lands,  and  also  for  record^ 
ing  the  proceedings  of  town  meetings  and  such  other  acts  and 
things  as  are  by  law  required  to  be  recorded ;  and  it  is  made  his 
duty  to  record  all  such  matters,  to  ftimish  copies  of  the  same,  duly 
attested  by  him,  and  on  proper  request,  to  show  the  records  and 
files  in  his  office.  These  are  the  specific  duties  enumerated  by 
statute,  so  far  as  they  are  material  to  be  now  considered.  It  will 
be  observed  that  the  powers  and  duties  of  the  town  clerk  are  con- 
fined to  making  truthful  records  of  all  matters  left  with  him  which 
by  law  are  to  be  recorded,  to  duly  exemplify  copies  of  the  same^ 
and  to  keep  and  preserve  them  for  public  use  and  inspection^ 

The  intention  of  the  legislature  and  the  policy  of  the  act  are 
obviouSi.      It  was  their  intention  to  provide  a  feasible  method, 
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whicfa  should  be  certain,  and  as  solemn  in  its  character  as  record 
evidence,  by  which  all  persons  who  are  or  may  be  interested  in  the 
tide  of  real  estate,  may  ascertain  its  true  condition  and  the  incum* 
brances  resting  upon  it.  These  records  alone,  so  f»r  as  the  liability 
of  towns  is  concerned,  are  made  the  organs  of  information  in  rela- 
tion to  sncb  tith'S  ;  and  purchasers,  as  well  as  those  who  are  mak- 
ing advances  upon  its  security,  are  boand  to*  consult  those  records 
for  their  information,  and  not  the  man  who,  for  the  time  being, 
holds  the  office  of  town  clerk.  It  is  the  manner  in  which  those 
records  are  kept  and  preserved  which  determines  and  measures 
the  liability  of  towns.  If,  for  the  protection  and  security  of  towns 
and  persons  interested,  the  law  has  provided  certain  facilities,  m 
the  use  of  which  actual  knowledge  of  the  title  to  real  estate  and 
its  incumbrances  may  be  obtained,  it  is  reasonable  to  require  that 
those  facilities  shall  be  used  for  that  purpose,  and  that  no  liability 
shall  rest  upon  the  town  if  the  party  injured  has  neglected  to 
improve  them,  or  has  relied  for  his  secsrity  upon  the  covenants  iD 
his  deed,  or  the  representatioos  of  the  town  clerk,  or  upon  any 
source  of  information  other  than  those  records.  If  the  plaintiff  in 
this  case  had  examined  the  records,  and  for  the  want  of  an  index 
had  failed  in  obtaining  acteal  knowledge  of  the  existence  of  the 
Curtis  mortgage,  or  if  he  had  been  refused  the  examination  of 
them,  the  town  would  have  been  clearly  liable*  There  would  then 
have  been  a  neglect  of  official  duty ;  the  neglect  of  duties  the  per« 
formance  of  which  was  required  by  law.  But  in  no  case  are  the 
itatements  and  repreientatians  of  a  town  clerk  regarded  as  official 
acta  for  which  towns  are  liable,  nor  are  they  regarded  as  any  evi- 
dence of  what  does  or  does  not  appear  upon  the  records  of  the 
town. 

In  the  case  of  JSR  v.  Bellows,  15  Vt  727,  it  was  held  that  a 
certificate  of  a  town  clerk  that  a  person  had  not  conveyed  land  ia 
not  evidence  of  that  fact  Williams,  Ch.  J.,  observed,  "•  The 
certificate  of  the  town  clerk  is  evidence  of  what  is  on  record,  but 
be  is  not  a  certifying  officer  as  to  what  does  not  appear  of  record." 
The  certificate  was  not  evidence  in  that  case,  because  it  was  not 
an  official  act ;  and  if  not  an  official  act  it  is  not  a  matter  for  which 
in  any  way  towns  can  be  made  liable.  The  intent  with  which 
such  certificates  or  statements  are  made,  does  not  affect  the  case* 
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A  fraudulent  intent  will  not  render  an  act  official,  which  otherwise 
would  not  be  sa  In  Chie$  y.  HiU^  14  Pick.  448,  it  was  observed 
that  '^recording  officers  may  make  and  verify  copies  of  their  rec^ 
ords,  and,  in  doing  so^  act  under  the  obligation  of  their  oath  of 
office.  Of  the  verity  of  such  copies  their  certificates  are  evidence. 
But  it  is  no  part  of  their  duty  to  certify  factSy  nor  can  their  certify 
eates  be  received  as  evidence  of  such  facts,^*  If  their  certificates 
are  not  official  acts,  much  less  will  be  their  verbal  representations. 
In  1  Greenl.  Ev^  sec  498,  it  is  said,  '*'  if  the  person  was  bound  to 
record  the  fact,  then  the  proper  evidence  is  a  copy  of  the  record* 
duly  authenticated:  But  as  to  matters  which  he  is  not  bound  to 
record,  his  certifcatCj  being  extra  offidcd,  is  merely  the  statement 
of  a  private  person,  and  will,  therefore  be  rejected ;  Jackson  v« 
Miller,  6  Cow.  751,  261 ;  Cartet^  v.  Stokes,  1  M.  &  S.  599.  The 
statute  does  not  make  it  the  duty  of  town  clerks  to  answer  such 
interrogatories,  nor  are  they,  so  far  as  the  liability  of  towns  is  con- 
cemed,  authorized  to  make  any  such  representations  or  statements ; 
it  is  no  part  of  their  official  duty.  They  must,  therefore,  be 
regarded  as  the  statements  or  representations  of  a  private  person, 
and  for  which  towns  are  not  responsible.  We  think  the  facts 
stated  in  this  count  are  insufficient  to  sustain  this  action. 

The  first  and  fourth  counts  are  for  the ^ reasons  which  have  been 
stated  in  connection  with  the  third  count,  regarded  insufficient. 
The  first  count  contains  the  averment  that  Edgerton  neglected  to 
disclose  to  the  plain tifi^  the  existence  of  the  mortgage  previous  to 
the  purchase  of  the  premises ;  and  that  is  the  gravamen  of  the 
eount.  The  fourth  count  is  similar  to  the  first,  with  the  additional 
allegation  that  the  neglect  to  make  that  disclosure  was  with  a 
fraudulent  intent.  If  the  representations  of  the  town  clerk  cannot 
be  i^garded  as  official  acts,  his  neglect  to  disclose  facts  within  his 
knowledge  cannot  be  regarded  as  such.  The  difficulty  in  sustain- 
ing these  counts  arises  from  the  consideration  that  towns  are  liable 
only  for  some  neglect  or  default  in  keeping  the  town  records,  and 
not  ibr  any  representations  of  the  town  clerk,  nor  for  his  neglect 
to  disclose  facts  within  his  personal  knowledge.  If  the  town  clerk 
has  made  such  representations,  or  has  neglected  to  make  such 
disclosures,  they  are  personal  considerations,  the  same  as  if  done 
bgr  ao^  private  individual ;  and  for  such  matters  towns  are  not 
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responsible^  Whether  an  action  could  be  sustained  against  Edger* 
ton  for  these  statements,  or  for  a  fraudulent  neglect  to  disclose  the 
existence  of  that  mortgage,  is  not  a  question  arising  in  the  case4 
It  is  sufficient  to  observe  that  the  statute  has  imposed  no  such 
liability  on  towns.  The  fact  that  Edgerton  was  both  grantor  of 
the  premises  and  town  derk  we  have  not  regarded  as  of  any 
importance  in  the  case,  or  as  in  any  way  affecting  the  legal  princi-^ 
pies  involved  in  it  If  that  circumstance  has  any  effect  it  should 
have  led  the  plaintiff  to  place  less  confidence  in  such  representa^* 
tions,  and  to  the  exercise  of  greater  diligence  in  the  examination 
of  the  records,  and  in  the  use  of  all  those  facilities  which  the  law 
has  provided  for  his  security,  as  well  as  for  the  security  of  towns* 
The  result  is  that  the  judgment  of  the  county  court  must  be 
reversed,  and  a  new  trial  granted. 


OcRus  ScopiELD  v.  AzRO  WmtE  AND  Henrt  ll.  Thomas^ 
trustees  of  Pun  White. 

Thistee  process,    tAdbility  of  infant  as  trustee.   lAahility  of  trustee 
for  promissory  notes  in  his  hands* 

In  determlDing  respecting  the  llsbilitjr  of  r  tmitee  the  supreme  court  can  take  no 
notice  of  a  flict  stated  in  the  disclosure  wliich  is  not  found  either  by  the  commis- 
sioner or  the  county  court.  * 

An  inftnt  Is  liable  as  trustee  for  articles  of  personal  property  belonging  to  the 
principal  defendant  which  are  in  his  possession  and  for  any  debt  due  from  him  Ibr 
necessaries. 

A  trustee  is  not  chargeable  on  account  of  promissory  notes  in  his  hands  taken  Ibr 
money  which  belonged  to  the  principal  deiiindant,  If  it  do  not  appear  that  tiM 
money  for  which  the  notes  were  taken  has  been  in  his  hands  since  the  serrioe  of 
the  trustee  process  upon  him. 

Tbubteb  PEOCE88.  The  county  court,  December  Termi 
1856, —  Underwood,  J.,  presiding, — upon  the  report  of  the 
commissioner,  adjudged  Azro  White  chargeable  for  a  silver  watdi 
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in  his  possession  belonging  to  the  principal  defendant^  and  for  the 
sum  of  twelve  dollars  due  from  him  to  the  principal  defendant,  to 
which  the  said  Azro  White  excepted.  The  ground  of  his  except 
tion  is  sufficiently  stated  in  the  opinion  of  the  court 

In  reference  to  the  liability  of  Henry  H.  Thomas  the  oommis^ 
sioner  found  and  reported  among  other  things  that  at  the  time  of 
making  his  disclosure  he  had  in  his  hands  and  possession  money 
and  promissory  notes  taken  for  money  to  the  amount  of  eight 
thousand  dollars  which  belonged  to  and  were  the  property  of  the 
principal  defendant;  that  he  held  a  note  against  the  prindpal 
defendant  on  which  there  was  due  three  thousand  five  hundred  and 
seventy-three  dollars  and  fifty  cents,  which  beipg  deducted  left  him 
in  arrear  to  the  principal  defendant  the  sum  of  four  thousand  four 
hundred  and  twenty-six  dollars  and  fifty  cents ;  and  for  this  last 
mentioned  sum  both  the  conmiissioner  and  the  county  court  held 
him  chargeable.  To  the  judgment  of  the  county  court  the  trustee 
excepted. 

J.  Q.  Hawkins^  for  the  trustee. 

J.  F.  Deane  and  Converse  Sf  Barrett^  for  the  plaintifiT. 

By  the  court,  Redfield,  Ch.  J.  I.  In  regard  to  Azro  White 
it  is  said  he  cannot  be  holden  because  he  was  not  of  ftill  age  at 
the  time  of  the  service  of  the  trustee  process.  But  this  ftu^  is 
not  found  by  the  commissioner  or  by  the  county  court  It  probably 
appears  in  the  course  of  the  disclosure,  which  was  not  read,  but 
we  no  where  perceive  any  intimation  that  the  commissioner  or 
the  county  court  find  all  the  facts  true  which  are  stated  in  the 
disclosure. 

But  if  this  fact  were  made  to  appear,  the  trustee  is  still  liable, 
even  while  an  infant,  for  personal  property  in  possession,  and  for 
any  debt  he  may  owe  the  principal  debtor  for  necessaries  ;  Wilder 
V.  Mdridge^  17  Yt  226.  And  nothing  appears  in  the  present 
case  to  show  that  the  balance  of  account  was  not  for  necessaries. 
The  judgment  as  to  this  trustee  must,  therefore,  be  affirmed. 

n.  In  regard  to  Thomas  we  need  decide  but  one  point  He  is 
charged  on  the  ground  of  having  in  his  hands  <' money  and 
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promissory  notes  taken  for  money  to  the  amount  of  eight  thou- 
sand dolhirs,"  but  how  much  of  each  does  not  appear.  Nor  does 
it  appear  that  the  money  for  which  the  notes  are  taken  has  been 
in  the  trustee's  possession  since  the  service  of  the  process.  It  is 
well  settled  that  one  cannot  be  charged  as  trustee  on  the  ground 
of  having  securities  for  money  in  his  hands ;  Hitchcock  v.  Edget'^ 
ion,  8  Vt.  202. 

Upon  this  ground  the  case  must  be  reversed  and  remanded* 
Judgment  as  to  Thomas  reversed  and  case  remanded* 


The  White  River  Bank  v.  Wooster  Downer  and  Solo- 
mon Downer;  Chester  Downer  and  John  Munsill, 
trustees^ 

PaymenL    JudgmenL    Hxecutian.    Officer's  return.    Amendment* 

Heldf  that  the  testimony,  q. «.,  in  the  present  ease  hsd  no  tendency  to  show  s  pty 
meot. 

A  Jadgment  beoomes  perfect  end  flnel  when  s  party  is  entitled  to  an  execution  upon 
it.  If  execution  issues  by  leare  of  court  before  the  end  of  the  term,  an  action  of 
debt  upon  the  Judgment  may  then  be  commenced. 

The  existence  of  an  execution  which  is  in  force  and  in  the  offlcer^s  hands  for 
collection  is  no  bar  to  an  action  of  debt  upon  the  Judgment  upon  which  the  exe- 
cution issued. 

The  offlcer^s  return  on  a  writ  cannot  be  contradicted  or  explained  by  extianeous 
CTidenoe  or  by  a  reference  to  the  copy  of  the  writ  left  by  him  in  serving  it. 

Where  in  an  action  of  debt  on  Judgment  it  appeared  at  the  time  of  trial  by  the  offi- 
cer's return  on  the  writ  that  the  suit  was  brought  after  the  rising  of  the  court  at 
the  term  at  which  the  Judgment  was  alleged  to  have  been  rendered  and  the  court 
80  found,  and  after  trial  the  officer,  by  Ieai{e  of  court,  so  amended  his  return  as  to 
show  a  serrice  of  the  writ  before  the  rising  of  the  court;  it  was  held  that  the 
amendment  subsequently  made  could  not  render  the  prior  finding  of  the  court 
erroneous.        * 

Debt  on  a  judgment  recovered  at  the  term  of  the  county  oourt 
for  the  ioounty  of  Windsor,  held  an  the  fourth  Tuesday  of  Maji 
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1854.  The  defendant,  Wooster  Downer,  who  alone  defended, 
plead  nul  tid  record  payment,  and  other  pleas  as  hereafter  stated, 
upon  which  issues  of  fact  were  joined.  Trial  hj  jury,  May  Term, 
1856, — Underwood,  J.,  presiding. 

The  plaintiff  introduced  the  record  of  the  judgment  declared 
on  and  rested.  The  defendant,  Wooster  Downer,  under  his  plea 
of  payment,  called  A.  P.  Hunton  as  a  witness,  whose  testimony 
tended  to  show  that  Wooster  Downer  was  principal  in  the  note 
upon  which  said  judgment  was  predicated,  and  Solomon  Downer 
surety ;  that  on  the  6th  of  June,  1854,  said  Hunton  was  president 
of  the  White  River  Bank ;  that  on  that  day  said  Solomon  let  said 
Hunton  have  money  enough  to  cover  the  amount  of  said  judg- 
ment, to  wit,  five  hundred  and  thirty-nine  dollars  and  fifty-seven 
cents,  for  which  said  Hunton  gave  said  Solomon  his  individual 
note,  and  that  said  Solomon  on  the  same  day  turned  out  said  note 
to  Mr.  Morgan  as  security  for  the  judgment,  said  Morgan  being 
the  attorney  of  the  plaintiffs  in  the  original  suit ;  that  said  Hunton 
on  the  same  day  deposited  said  money  in  the  bank  to  his  own 
credit  on  the  bank  books,  where  it  has  ever  since  remained,  and 
that  since  that  time  said  Solomon,  by  consent  of  said  Moi^n,  has 
had  the  control  and  management  of  the  execution  issued  on  said 
judgment  Hunton  further  testified  that  he  did  not  receive  the 
money  as  pay  for  the  judgment.  The  testimony  iurther  tended  to 
ehow  that  this  suit  was  commenced  by  Morgan  by  direction  of 
Solomon  Downer. 

The  counsel  for  Wooster  Downer  insisted  that  the  evidence  tended 
to  show  a  payment,  and  claimed  to  go  to  the  jury  to  find  that  fact 
The  counsel  for  Wooster  Downer  further  insisted  that  upon  thii 
showing  the  plaintiff  was  not  entitled  to  recover,  and  requested 
the  court  so  to  charge  the  jury,  but  the  court  refused  so  to  charge, 
but  told  them  if  they  believed  that  Solomon  Downer  was  suretj 
in  the  original  note,  and  found  the  other  facts  which  the  testimony 
tended  to  show,  the  plaintiff  was  entitled  to  recover  the  amount  of 
the  judgment  declared  on,  after  deducting  the  amount  indorsed  on 
the  execution. 

The  defendant's  third  and  fourth  pleas  alleged  that  ^  at  the  time 
tif  the  commencement  of  this  suit,  said  judgment,  if  any  such 
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there  be  and  then  was,  was  in  full  life  upon  which  an  execution 
had  just  previously  thereto  been  issued  in  due  form  of  law,  bj 
special  leave  of  court,  during  the  session  of  said  court  at  said  May 
Term  thereof,  1854,  when  said  pretended  judgment  was  rendered, 

dated  the day  of  June,  1854 ;  which  said  execution  was  at 

the  commencement  of  this  suit  in  full  life  and  force,  and  had  over 
thirty  days  of  its  said  life  then  unexpired ;  and  said  execution  was, 
before  the  commencement  of  this  suit,  duly  put  into  the  hands  of 
a  legal  officer  for  collection,  and  was  then  in  the  hands  of  such 
officer,  and  that  by  virtue  thereof  such  officer,  both  before  and 
after  the  commencement  of  this  suit,  proceeded  to  and  did  levy  the 
same  upon  certain  personal  property  belonging  to  said  Wooster,  to 
wit,  two  hundred  sheep,  a  yoke  of  oxen,  ten  tons  of  hay,  a  horse 
and  wagon,  and  other  property,  all  of  great  value,  to  wit,  of  the 
value  of  five  hundred  dollars,  and  after  the  commencement  of  this 
suit  such  officer,  by  virtue  of  said  execution,  sold  said  property  at 
public  auction,  in  due  form  of  law,  to  satisfy  said  execution." 

"  And  for  a  further  plea,"  &c.,  that  "  at  the  time  of  the  com- 
mencement of  this  suit  said  county  court  for  said  Windsor  county 
at  the  May  Term  thereof,  1854,  when  said  pretended  judgment 
was  rendered,  if  any  such  was  ever  rendered,  was  then  in  session 
and  had  not  adjourned,  and  that  no  final  and  conclusive  judgment 
was  or  could  have  been  rendered  at  said  term  in  favor  of  the 
plaintiff  against  said  Wooster  and  Solomon  as  is  alleged  in  said 
declaration  at  the  time  of  the  commencement  of  this  suit" 

It  appeared  that  the  May  Term  of  the  court  in  1854  closed  on 
the  24th  of  June,  but  that  the  judgment  declared  upon  was  entered 
up  and  an  execution  issued  upon  it  by  leave  of  court  on  the  6th 
day  of  June.  The  execution,  it  appeared,  was  levied  on  the  7th 
of  June  on  two  hundred  sheep  and  forty-seven  lambs  belonging  to 
the  defendant  Wooster  Downer,  which  were  sold  on  the  22d  of  that 
month  ;  and  subsequently  on  the  29th  of  July  it  was  levied  on  a 
quantity  of  hay  belonging  to  Wooster  Downer,  which  was  sold  on 
the  12th  of  August  following.  The  writ  in  the  present  case  was 
dated  June  24th,  1854,  and  by  the  officer's  return,  as  it  was  at  the 
time  of  the  trial,  was  served  on  the  26th  of  the  same  month.  The 
defendant  Wooster  Downer,  offered  to  show  by  introducing  the 
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copy  of  the  writ  which  was  left  with  him  by  the  officer  who  served 
it  that  the  service  was  actually  made  on  the  24th,  or  the  day  of  its 
date ;  but  the  evidence  was  objected  to  and  the  court  excluded  it. 
The  defendant  claimed  that  the  plaintiffs  could  not  sustain  their 
present  suit  because  it  was  commenced  before  the  expiration  of 
the  term  at  which  the  judgment  declared  upon  was  rendered,  and 
while  an  execution  issued  upon  it  was  in  life  and  force,  but  the 
court  charged  otherwise ;  and  under  the  instructions  given  by  the 
court  the  jury  rendered  a  verdict  for  the  plaintiffs.  Exceptions 
by  the  defendant. 

Several  days  subsequent  to  the  trial  the  defendant's  counsel 
asked  leave,  and  thereupon  the  court  permitted  the  officer  who 
served  the  writ  to  amend  his  return  upon  it  by  altering  the  date  of 
its  service  from  the  26th  to  the  24th  of  June,  1854,  the  officer 
stating  that  the  latter  was  the  actual  time  when  he  served  it.  To 
this  proceeding  the  plaintiffs  excepted. 

W.  01  Frenchy  for  the  defendant  Wooster  Downer. 

I.  If  the  testimony  offered  had  any  tendency,  as  we  insist  it  had, 
to  prove  the  issue,  it  should  .not  only  have  been  received,  but  sub- 
mitted to  the  jury;  Greene  v.  Donaldson,  16  Vt.  162. 

II.  At  the  time  this  suit  was  commenced  the  plaintiff  had  no 
cause  of  action.  The  writ  is  dated  June  24th,  1854,  and  was 
served  the  same  day.  The  court  adjourned  the  same  day.  This 
suit  was  therefore  commenced  and  writ  served  during  the  session 
of  the  court.  It  is  well  settled  in  most  of  the  American  states, 
although  contrary  to  the  English  practice,  that  a  judgment  is 
considered  as  rendered  on  the  last  day  of  the  term;  Hoar  v. 
Commissioners  of  Jail  Delivery,  2  Vt  402  ;  Day  v.  Lamb,  7  Vt 
426;  3  Shep.  64;  Harrington  y.  PoUy,  8  Mass.  113;  Portland 
Bank  v.  Union  Bank,  11  Mass.  204;  Hildreth  v.  Thompson,  16 
Mass.  191. 

ni.  This  suit  cannot  be  maintained  for  the  reason  that  at  the 
time  the  suit  was  commenced  there  was  an  execution  then  in  full 
life  in  the  hands  of  an  officer,  and  property  levied  thereon.  Can 
a  creditor  at  one  and  the  sanae  time  harrass  his  debtor  with  an 
execution  and  also  with  a  writ  on  the  same  judgment  This  would 
seem  to  be  repugnant  both  to  reason  and  authority;  Wells  v. 
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Dexter,  1    Root   253 ;  Drury  v.  Brahury  et  al^   2   Tyler   201 ; 
Liffon  V.  McNiel,  6  Rich.  377  ;  14  U.  S.  Dig.  391,  sec  195. 

IV.  The  copy  of  the  writ  should  have  been  received  as 
evidence  tending  to  show  the  true  day  when  the  writ  was 
served. 

V.  The  amendment  by  the  officer  was  properly  permitted; 
Barnard  v.  Stevens  et  aL,  2  Aik.  429 ;  Brainard  et  aL  v.  Burton 
etal,  5  Vt.  97  ;  Thatcher  v.  MiUer,  11  Mass.  413. 

Washburn  4"  Marsh,  for  the  plaintiffs. 

1.  The  jury  have  found  that  Solomon  Downer  was  a  surety 
upon  the  original  note,  and  that  he  has  been  allowed  to  commence 
and  contest  this  suit  by  an  arrangement  with  the  officers  of  the 
bank,  which  was  "not  a  payment  of  the  note.  And  if  it  was  not 
a  payment  in  fact  it  was  not  a  payment  in  law,  such  as  would 
defeat  this  suit ;  ^tna  Insurance  Company  v.  Wires  et  oL,  28  Vt. 
93 ;  Low  V.  Bbdgett,  1  Foster  121  ;  JSdgerly  v.  Emerson,  3  Foster 
555 ;  Mclntyre  v.  Miller,  13  M.  &.  W.  724. 

2.  Even  if  this  suit  were  commenced  on  the  24th  of  June, 
1854,  which  was  the  day  of  the  adjournment  of  the  court  at  the 
term  when  the  judgment  counted  upon  in  the  declaration  was 
rendered,  there  was  then  a  valid  judgment,  upon  which  debt 
could  be  sustained.  At  common  law  judgments  took  effect  as  of 
the  first  day  of  the  term ;  and  this  is  changed  by  the  statute  of 
this  state  only  so  far  as  relates  to  the  holding  of  property  attached 
and  charging  bail ;  Comp.  St.  254,  sec.  84 ;  and  by  judicial  decis- 
ion, so  far  as  relates  to  the  statute  of  limitations  ;  7  Vt  29.  The 
execution  uppn  that  judgment  was  issued  June  6th.  The  execu- 
tion could  only  issue  upon  a  final  judgment ;  and  hence  that  judg- 
ment must  be  held  as  having  been  perfected  either  on  the  first 
day  of  the  term  or  on  the  6th  day  of  June. 

3.  The  case  shows  that  the  return  upon  the  writ  in  this  suit 
showed,  at  the  time  of  trial,  that  service  was  made  June  26<1^. 
The  return  was  conclusive  between  the  parties ;  and  hence  the 
testimony  offered  to  prove  that  the  service  was  made  upon  a  dif- 
ferent day  was  properly  excluded. 

4.  The  amendment  of  the  return  by^  the  officer,  after  the  trial 
8iid  verdict,  was  improperly  allowed ;  but  even  if  properly  allowed 
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it  cannot  affect  the  decisions  made  at  the  time  of  trial.    The  onlj 
relief  is  bj  motion  for  new  trial. 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  I.  In  regard  to  payment,  it  seems  to  us  the 
testimony  did  not  tend  to  show  it.  It  is  true  that  the  surety  would, 
perhaps,  as  soon  have  paid  it  if  he  had  not  a  purpose  to  serve  by 
keeping  the  debt  on  foot  But  the  money  did  not  go  into  the 
hands  of  the  creditor,  and  there  was  a  design  that  it  should  not, 
for  the  very  purpose  of  preventing  the  payment  It  was  nothing 
more  than  giving  security  by  way  of  collateral,  and  depositing 
mcmey  to  obtain  the  collateral.  Here  is  nothing  done  which  would 
hinder  the  bank  from  enforcing  the  judgment  hereafter  for  their 
own  benefit  if  the  collateral  should  prove  unproductive.  There 
does  not  appear  to  have  been  any  absolute  surrender  of  the  ulti* 
nmte  control  of  the  judgment  by  the  creditor.  But  the  attorney 
consented  that  the  party  should  control  it,  and  brought  this  suit  by 
his  direction.  The  case  does  not  seem  to  indicate  payment  any 
more  than  that  of  .jStna  Insurance  Co,  v.  Wires  Sf  Pech  28  Vt  98. 
And  not  as  much,  perhaps,  as  Low  v.  Elodgett^  1  Foster  121  ; 
Edgerly  v.  Emerson^  5  Foster  555,  or  Mclntyre  v.  Miller^  19  M. 
&;  W.  724. 

IL  The  argument  that  the  suit  was  brought  before  the  judgment 
became  final  seems  to  admit  of  many  answers,  but  chiefiy  that 
whenever  the  party  is  entitled  by  law  to  take  execution  the  judg- 
ment must  be  regarded  as  final  for  all  purposes.  The  case  of  Day 
T.  Lambf  7  Vt  426,  goes  upon  this  ground.  The  ordinary  time 
for  taking  execution  being  the  day  after  the  rising  of  the  court, 
.  this  is  to  be  reckoned  the  first  of  the  eight  years,  and  the  day  cor- 
responding to  the  dfty  preceding,  as  the  last  of  the  eight  years  of 
the  statute  of  limitations.  In  this  view,  so  far  as  this  point  is  eon* 
cemed,  the  amendment  becomes  immaterial,  and  so  of  the  testi- 
mony offered  to  show  when  the  writ  was  in  fact  served. 

ILL  The  plea  in  regard  to  the  execution  is  that  it  was  in  full 

life  and  in  the  hands  of  an  officer  at  the  time  of  the  conmienee* 

ment  of  this  suit ;  and  that  both  before  and  ailer  the  oommence« 

ment  of  this  luit  the  officer  levied  for  portions  of  it  upon  the 

28 
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defendant's  propertj.  But  at  the  very  time  the  suit  was  instituted 
the  first  levy  was  finished,  and  the  second  was  made  some  time 
subsequent  So  that  at  the  time  the  suit  was  brought  all  that 
could  be  said  to  exist  in  regard  to  this  was  that  the  execution  was 
in  life  and  in  the  hands  of  an  officer.  This  does  not  seem  to  be 
different  in  principle  from  the  mere  right  to  take  execution  and 
put  it  into  the  hands  of  an  officer;  Clark  v.  Goodunn^  14  Mass. 
237.  The  effect  of  a  judgment  upon  the  original  judgment  before 
the  levy  is  completed  it  is  not  necessary  to  consider.  And  the 
defendant  has  the  full  benefit  of  the  levy  made  in  defense,  and  of 
the  vexatious  character  of  the  second  suit  in  the  taxation  of  costs. 
The  question  seems  to  resolve  itself  into  the  inquiry  whether  the 
judgment  in  that  condition  constituted  a  present  indebtedness.  No 
question  arises  in  the  present  case  in  regard  to  the  effect  of  the 
record  showing  the  execution  outstanding  and  unaccounted  for,  as 
in  this  case  the  execution  is  accounted  for. 

And  if  the  liability  to  execution  does  not  change  the  character 
of  the  debt  in  this  respect,  neither  does  the  fact  of  an  execution 
being  in  the  officer's  hands.  The  debt  is  the  same,  and  the  neces- 
sity of  a  suit  is  the  same  practically.  But  so  far  as  the  debt  is 
actually  levied  at  the  commencement  of  the  suit,  it  constitutes  no 
such  indebtedness  as  will  lay  the  foundation  of  an  action,  probably, 
as  if  the  whole  execution  had  been  levied  upon  the  body  or  pro- 
perty, but  no  satisfaction  realized  at  the  time. 

So  the  pending  of  a  writ  of  error,  even  if  it  supersede  the  exe- 
cution, will  not  hinder  an  actipn  of  debt  on  the  judgment ;  Tit. 
Error  Bac  Ab.  479. 

IV.  The  substance  of  the  last  plea,  undoubtedly,  is  that  no 
final  and  conclusive  judgment  was  made  at  the  commencement 
of  the  action,  and  not  that  the  county. court  was  then  in  session, 
which,  as  we  have  seen,  is  not  essential  to  the  main  proposition  of 
the  finality  of  the  judgment 

But  as  the  officer's  return  then  stood  the  suit  was  brought 
after  the  court  adjourned,  and  of  course  all  judgments  of  the 
term  had  become  finaL  And  this  return  could  not  be  contra- 
dicted or  explained  by  extraneous  evidence,  even  the  copy  left 
by  the  officer  which  is  no  part  of  the  return,  of  which  the 
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court  will  judge  by  inspection,  commonly.  But  a  copy  is  extra- 
neous and  requires  proof  of  identity,  and  is  in  no  sense  part  of 
the  return. 

And  the  amendment,  being  made  after  the  judgment,  cannot 
render  it  erroneous.  An  amendment  will  cure  error,  but  cannot 
create  it 

Judgment  affirmed. 


Tarbell,  Jennings  &  Co.  v.  Solomon  Downer. 
Debt  an  judgment 

An  Mtion  of  debt  may  be  maintained  on  a  Judgment  of  the  oonnty  court  to  wbieh 
exceptions  were  taken  and  allowed  without  a  stay  of  execution,  which  exceptions 
are  still  pending  in  the  supreme  court. 

It  is  no  defense  to  an  action  of  debt  on  a  Judgment  that  an  execution  had  issued 
upon  it  which  was  in  ftill  force  and  life  at  the  commencement  of  the  action,  and 
that  It  was  both  before  and  after  that  time  duly  levied  upon  the  delbndant's  pro- 
perty, it  not  appearing  that  the  property  was  of  sufficient  amount  or  value  to  sat- 
isfy the  debt. 

Debt  on  a  judgment  recovered  in  favor  of  the  plaintiffs  against 
the  defendant  at  the  May  Term,  1854,  of  the  Windsor  county 
court. 

The  defendant  plead  that  at  the  time  of  the  rendition  of  said 
judgment  the  defendant  took  and  was  allowed  his  exceptions  to 
the  decision  of  the  said  county  court  on  the  rendition  of  said  judg- 
ment, and  the  cause  was  thereby  duly  passed  to,  and  was  at  the 
commencement  of  this  suit,  and  then  was  pending  in  the  supreme 
court  in  said  county  of  Windsor,  agreeably  to  the  statute  in  such 
case  made  and  provided  and  the  practice  and  usage  in  this  state ; 
by  reason  of  which  the  said  judgment  became  and  was  vacated 
and  annulled. 

Also,  that  at  the  time  of  the  rendition  of  said  judgment  tbe 
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defendant  lock  and  was  atlowed  bis  exceptions  to  the  decision  of 
said  county  court  in  the  rendition  of  said  judgment,  but  that  at 
the  time  of  the  allowance  of  said  bill  of  exceptions  by  said  county 
courty  said  court  did  not  stay  the  issuing  of  execution  on  said 
judgment ;  and  execution  was  thereafter  duly  issued  on  the  same, 
and  duly  put  into  the  hands  of  a  legal  officer  for  collection,  which 
execution  was  in  full  life,  effect  and  force  at  the  time  of  the  com- 
mencement of  this  suit,  and  the  defendant's  property  was  liable  to 
be  taken  and  levied  upon  thereon  to  satisfy  the  same,  and  the 
plaintifl^  had,  by  their  said  officer  so  holding  said  execution  and 
by  virtue  thereof,  duly  levied  upon  the  defendant's  property,  both 
before  and  since  the  commencement  of  this  suit,  for  the  satisfying 
of  said  execution. 

To  each  of  these  pleas  the  plaintiffs  demurred,  and  the  county 
court.  May  Term,  1856,  adjudged  the  pleas  insufficient,  to  which 
the  defendant  excepted. 

Washburn  ^  Marsh  and  W.  (7.  French^  for  the  defendant. 

The  demurrer  admits  that  at  the  time  the  writ  was  issued  there 
was  in  the  hands  of  the  sheriff  an  execution  in  due  form  previ- 
ously issued  upon  the  same  judgment,  which  had  been  previously 
and  was  thereafter  levied  upon  the  property  of  the  defendant. 
Upon  these  facts  this  action  of  debt  cannot  be  sustained ;  Dewey 
V.  Bradbury,  2  Tyl.  201  ;  Peck  v.  Barney,  12  Vt.  72 ;  Lig<m  ▼. 
McNeil,  6  Rich.  877,  (14  U.  S.  Dig.  392,  sec.  195). 

The  right  to  sustain  debt  upon  a  judgment  within  a  year  and  a 
day  after  its  rendition  is  concurrent  with  the  right  to  issue  exe* 
cution.  And  when  an  execution  has  once  been  issued  a  second 
execution  cannot  be  taken  out  until  the  first  execution  has  been 
returned  ;  2  Tidd.  1019.  And  if  such  fact  existed  it  should  hav^ 
been  replied ;  Kinsman  v.  Page^  22  Vt.  681. 

0.  P.  Chandler  J  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  question  under  the  first  plea  in  bar  aristty 
whether  an  action  of  debt  can  be  sustained  on  a  jndgmtot  Of  the 
MA^  wntt  after  the  tdtowance  of  ezcAptiooB,  aUd  wHk  lliMe 
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lazoeptioiM  are  pending  in  the  supreme  court  The  statute,  1^25, 
sees.  43,  48,  pro\'ide8  that  on  the  allowance  of  exceptions,  whether 
execution  is  stayed  or  not,  the  case  with  its  original  files  and 
papers  shall  pass  to  the  supreme  court  for  decision  on  aU  quu^ 
tions  of  law  arising  upon  the  trial  of  anj  issue  of  fact  by  the 
oourt  or  jury.  It  has  never  fafeen  considered  that  the  judgment 
of  the  county  court  was  vacated  hy  the  allowance  of  ezoeptions^ 
It  still  reflEwins  a  final  and  valid  judgment  in  that  court  until 
reversed  or  affirmed  in  the  supreme  court  The  allowance  of 
lei^ceptions  simply  enables  the  supreme  court,  sitting  as  a  court  of 
errors,  to  revise  the  decisions  of  the  county  court  on  questions  of 
iaw.  The  case  is  passed  to  the  supreme  court  for  no  other  pur^ 
pose.  In  this  state  exceptions  are  regarded  as  being  in  the  nature 
of  a  writ  of  error,  and  have  the  same  effect  on  the  judgment  on 
which  they  are  allowed.  In  Baa  Abg.  tit  Error  47d,  it  is  said : 
^  It  seems  clearly  agreed  that  an  action  of  debt  may  be  brought 
upon  a  judgment,  notwithstanding  a  writ  of  error  brought  in  the 
exchequer  duunber ;  for  though  stteh  a  writ  of  error  he  a  ^uper^ 
'tedeat  to  the  e^ecutiony  yet  the  duty  remfuns  upon  record,  and  it 
16  but  reasonable  the  party  shoMld  have  this  remedy  for  his  dam** 
ages  for  forbearance^'*  The  order  for  the  stay  of  execution  .on 
the  allowiuice  of  exceptions  is  the  same  as  a  ^uperteiem  on  a  .writ 
^f  error ;  it  merely  afiects  the  execution^  and  not  the  judgment 
'IThe  provision  of  the  statute  authoriaing  the  allowance  of  exoep* 
^ons,  but  providing  ihat  exeeutkm  shaU  not  ^  ce«m  ht  Moytdy 
eontemplates  the  case  that  without  a  special  order  for  that  purpose 
the  party  may  enforce  his  judgment  by  the  usual  remedies  given 
by  law ;  and .  if  he  may  take  out  execution  while  'exceptions  are 
pending  in  the  supreme  court,  it  would  seem  to  follow  neces* 
sarily  that  an  action  of  debt  can  be  sustained*  The  facts  set 
forth  in  this  plea  in  bar  we  think  constitute  no  defense  to  this 
action. 

In  the  second  plea  in  bar  it  is  averred^  and  admitted  by  the 
demurrer,  that  on  the  allowance  of  exceptions  in  this  case  no  order 
for  the  stay  of  execution  was  made.  It  is  also  averred  that  an 
execution  on  that  judgment  was  issued  and  placed  in  the  hands 
«f  a  legal  officer  for  collection,  and  that  the  execution  was  levied 
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upon  the  defendant's  property  both  before  and  after  the  commence* 
ment  of  this  suit.  But  it  is  not  averred  that  the  levy  of  the 
execution  was  upon  property,  either  real  or  personal,  sufficient  to 
satisfy  the  amount  of  the  judgment  The  mere  fact  that  a  judg- 
ment has  been  rendered,  and  that  the  party  may  take  out  his 
execution  on  that  judgment  at  any  time,  will  not  bar  an  action  of 
debt  on  that  judgment.  It  was  so  held  in  the  case  of  Clark  y. 
Goodwin^  14  Mass*  237,  in  which  the  court  observed  that  ^  An 
action  of  debt  may  be  maintained  on  a  judgment  though  execu- 
tion might  issue  thereon  ; "  and  such  have  been  the  decisions  in 
this  state.  Neither  will  the  fact  that  the  execution  has  been 
placed  in  the  hands  of  the  officer  affect  the  right  of  the  plaintiff 
to  sustain  this  action,  provided  no  act  has  been  done  which  oper- 
ates as  a  satisfaction  of*  the  judgment  If  the  person  has  been 
arrested  and  committed  it  has  been  held  that  no  action  on  the 
judgment  can  be  sustained ;  2  Tyler  201.  In  some  cases  a  pre- 
sumption of  payment  or  satisfaction  of  the  execution  will  arise,  if 
it  has  been  issued  and  is  not  returned,  or  the  premmptian  is  not 
otherunse  rebutted;  12  Vt  72.  But  no  such  presumption  can 
arise  upon  the  facts  admitted  by  this  demurrer.  The  demurrer 
to  the  plea  admits  the  levy  of  the  execution  on  prc^erty,  but  as 
it  is  not  averred  that  the  property  is  sufficient  to  satisfy  the  exe- 
cution, no  satis&ction  is  admitted  or  claimed  in  the  case.  The 
levy  will  operate  as  payment  to  the  extent  that  it  produces  satis- 
faction, and  it  constitutes  a  defense  only  to  that  extent ;  but  it  is 
not  a  bar  to  the  action.  The  special  pleas  in  bar  are  therefore 
adjudged  insufficient 
Judgment  affirmed. 


MARCH  TERM,  185T.  d4S 

Perkins  et  aU.  v.  Gibbe. 

AalROn  Perkins  and  others  v.  Lyman  Gibbs* 
Pleading*     Seizure  of  intoxiccUiHg  liquon 

An  officer  seizing  intoxioatinx  Uqaor  onder  the  search  and  seizure  provisions  of  itie 
iaw  of  1862  to  prevent  traffic  in  it,  is  only  bound,  in  keeping  it,  to  nse  that  care 
and  diii^nee  which  prudent  men  use  in  the  cai«  of  their  own  goods ;  and  the  use 
of  such  care  is  sufficiently  alleged  by  an  averment  that  they  were  kept  in  a  saib, 
suitable  and  proper  place. 

An  officer  seizing  liquor  in  pursuance  of  those  provisions  may  take  the  cask  contain*^ 
ing  it.  That  which  Jnstiiles  the  seizure  of  the  forx|^er  will  also  warrant  the  taking 
of  the  latter. 

A  person  who  is  not  a  regular  officer  may  be  specially  authorized  to  serve  a  warrant 
of  search  issued  in  pulvuance  of  the  provisions  of  that  law. 

Trespass  for  that  tbe  defendant,  with  force  and  arms,  seiza), 
took  and  carried  away  fbrty-two  and  one-half  gallons  of  alcohol 
and  one  cask,  all  of  the  value  of  seventy-five  dollars,  of  the  prop* 
erty,  goods  and  chatties  of  the  plaintiffs,  and  converted  the  same 
to  his  own  use,  &c.  The  defendant  plead  several  pleas,  the  fourth 
of  which  alleged,  after  the  actio  non,  as  follows : 

"  That  three  persons,  to  wit^  Harvey  W.  Ellis,  Daniel  E.  Gay 
and  John  H.  Kimball,  legal  voters  in  said  town  of  Stockbridge,  on 
the  21st  day  of  July,  A.  IX  1855,  at  said  Stockbridge,  did  make 
complaint  on  oath  to  and  before  Milton  E.  Smith,  Esq.,  a  justice 
of  the  peace  in  and  for  said  Windsor  county,  that  Uiey,  the  said 
Harvey,  Daniel  and  John,  had  reason  to  believe,  and  did  believe 
that  intoxicating  liquor  was  kept  or  deposited  in  or  about  the  house 
or  bam  of  Norman  Durkee  of  said  Stockbridge,  and  intended  for 
sale  contrary  to  the  statute,  which  complaint  was  addressed  to  said 
Justice  Smith,  and  was  in  all  things  in  due  form  of  law  and  there- 
afterwards  on  the  same  day  the  said  Justice  Smith  issued  his 
warrant  in  due  form  of  law,  directed  to  any  sheriff  or  constable  in 
the  state,  and  for  want  ^^f  such  officer  seasonably  to  be  had,  to 
Lyman  Gibbs,  an  indifferent  person,  and  of  the  purport  and  to 
the  effect  following,  to  wit:  'Whereas,  H.  W.  Ellis,  Daniel  E. 
Cray  and  John  H.  Kimball,  legal  vot«rs  in  the  town  of  Stockbridge 
and  county  of  Windsor  aforesaid,  have  this  day  by  writing  under  oath 
exhibited  to  me,  the  subscribing  authority,  their  coknplaint,  that  at 
Stockbridge  aforesaid,  on  the  21st  day  of  July,  A.  D.  1855,  intox- 
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icating  liqtkor  is  kept  or  deposited  in  or  aboat  the  house  or  barn  of 
Norman  Durkee,  of  Stockbridge,  in  the  county  of  Windsor,  and 
intended  for  sale  contrary  to  the  force  of  the  statute  in  soch  case 
made  and  provided,  &c.  These  are  therefore,  by  the  authority  of 
the  state  of  Vermont,  to  command  you  to  enter,  in  the  day  time 
only,  into  the  said  dwelling  house  and  barn  <^  said  Norman  Dur- 
kee, and  there  diligently  search  for  said  liquor,  and  if  the  same  be 
found  seize  it  according  to  law.  Hereof  fail  not,  but  make  service 
and  return  according  to  law,'  which  warrant  bore  date  on  the  said 
21st  day  of  said  July,  and  was  signed  by  said  Justice  Smith.  And 
the  said  Justice  Smith  then  and  there  wrote  upon  said  warrant  in 
substance  as  follows :  '  I  hereby  authorize  Lyman  Gibbs  to  serve 
and  return  this  complaint  and  warrant,'  and  signed  the  same  a« 
justice  of  the  peace,  which  said  warrant  was  thereafterwards  oq 
the  same  day  delivered  to  the  said  Oibbs,  the  defendant,  the  same 
being  directed  to  him  as  an  indifferent  person,  to  be  by  him,  the 
said  Gibbs,  duly  executed  and  returned  according  to  law  and  the 
command  thereof,  and  the  said  Gibbs,  indifferent  person  as  afbre« 
said,  and  being  thereunto  lawfully  authorized,  did,  by  virtue  of  said 
warrant,  at  said  Stockbridge,  on  the  same  day  and  in  the  day  time, 
search  the  dwelling  house  of  the  said  Norman  Durkee,  and  found 
therein,  and  under  dreomstances  warranting  the  belief  that  the 
same  was  intended  for  sale  contrary  to  law,  and  seized  the  aloohol 
named  in  the  plaintiffs'  declaration,  the  same  being  intoxicating 
liquor,  and  the  barrel  or  cask  in  the  plaintiff^'  declaration  named, 
the  said  alcohol  being  then  and  there  contained  therein.  And  he, 
the  said  Gibbs,  made  return  of  said  warrant  with  his  doings  thereon 
to  said  Justice  Smith,  on  the  same  day,  at  said  Stockbridge,  and 
also  then  and  there  made  further  return  to  said  Justice  Smith  thai 
he  had  said  barrel  of  intoxicating  liquor  in  his  keeping,*  subject  to 
the  final  action  of  the  court  And  the  said  Gibbs  says  that  he 
kept  the  said  alcohol  in  a  safe,  suitab]^  and  proper  place,  to  wit, 
the  store  of  Messrs.  I.  J.  Russ  &  Co*,  in  said  Stockbridge,  and 
that  before  the  final  action  of  said  Justice  Smith  in  the  premises, 
and  while  the  proceedings  were  pending  before  him  and  the  said 
aloohol  and  cask  was  lawfully  held  by  said  Gibbs,  to  wit,  on  the 
night  of  the  28d  day  of  July,  A.  D.  1S55,  some  persons  unknown 
to  Uie  said  Gibbs  feloniously  and  bmglarionsly  broke  and  entered 
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the  said  store,  and  with  an  augar  bored  a  bole  in  said  barrel,  and 
by  that  means  stole  said  alcohol  therefrom  and  spoiled  the  said 
barrel,  without  negligence,  fault  or  want  of  proper  care  on  the  part 
of  him,  the  said  Gibbs,  or  any  person  or  persons  having  diai^  of 
aaid  store,  and  the  said  barrel  remains  at  said  store  ready  for  the 
plaintiffs  if  they  will  receive  the  same.** 

To  this  and  also  to  the  other  pleas  the  plaintiffs  demurred^ 
The  county  court,  May  Term,  1856, —  Underwood,  J^  presid* 
iQg«-^  overruled  the  demurrer  and  adjudged  the  pleas  sufficient 
Exceptions  by  the  plaintifis. 

£»  Mutckinsony  for  the  plaintiffs. 

We  submit  whether  the  defendant  having  all  the  powers  of  the 
fiheriff  and  having  the  power  of  the  county  at  hb  control,  he  was 
not  bound  to  keep  it  at  all  events ;  Sawyer  v.  MiddUtowrij  10 
Vt  238. 

Neither  plea  (each  professing  to  answer  the  whole  declaration,) 
snfficientiy  alleges  any  matter  of  justification  as  to  the  cask  even 
If  good  as  to  the  alcohol. 

A  still  further  and  fatal  objection  to  the  attempted  justification 
is  the  totol  vfont  of  authoriiy  in  thejtuitoe  to  direct  the  search 
warrant  in  question  to  any  one  but  a  known  public  officer.  And 
the  want  i^  authority  appearing  upon  the  face  of  the  warrant,  the 
defendant  cannot  justify  under  it.  Such  is  the  well  settled  doctrine 
of  the  common  law ;  4  Bum's  Jus.  122 ;  1  Swift's  Dig.  495 ;  San- 
Jred  V.  NichoUy  18  Mass.  289 ;  G(nnmonwealth  v.  Fo$t«r  et  a&.,  1 
Mass.  488-9,490-1.    . 

The  statute  under  which  the  defendant  justifies  being  in  deroga^ 
tion  of  common  right  and  specially  prescribing  the  mode  of  its 
execution,  thai  mode  must  be  shown  to  have  been  strictly  pursued 
or  the  statute  is  no  justification. 

A.  P.  Hunion^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Gh.  J.  We  have  no  ocoadon  to  decide  upon  the 
validity  of  the  pleas  wriaiim  in  this  case.  If  one  plea  is  good  it 
is  sufficient,  and  as  the  fourth  plea  contains  all  which  Is  fi>und  in 
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the  preceding  ones  and  something  more,  if  this  is  bad,  upon  its 
merits  so  must  the  others  be. 

I.  In  regard  to  the  fourth  plea  it  is  first  objected  that  it  should 
have  contained  an  averment  that  the  property  was  taken  by  over- 
whelming force  as  of  the  public  enemy.  But  since  the  case  of 
Bridges  v.  Penyy  14  Vt.  262,  it  is  settled  in  this  state  that  a  sheriff 
is  not  necessarily  liable  for  the  loss  of  the  property  intrusted  to 
his  custody  because  he  has  the  posse  at  his  command.  He  is 
bound  to  the  utmost  care  and  diligence  of  prudent  men  in  the  case 
of  their  own  goods,  and  that  seems  to  be  sufficiently  alleged  under 
the  averment  that  he  kept  the  goods  in  this  case,  ''  in  a  safe,  suita* 
ble  and  proper  place,  to  wit,  the  store  of  A.  B.  If  this  averment 
had  been  traversed  the  question  whether  the  store  was  kept 
properly  fastened  would  naturally  have  arisen.  The  defendant 
was  no  more  bound  to  allege  that  the  doors  were  fastened  than 
that  the  shutters^  were,  but  in  order  to  prove  the  averments  he 
must  have  proved,  no  doubt,  that  both  were,  so  that  it  seems  to  us 
the  averment  in  regard  to  the  mode  of  keeping  is  sufficient  even  if 
want  of  care  would  have  made  the  officer  a  trespasser  ab  tnttiOi 
which  the  authorities  do  not  seem  to  justify ;  Stoughton  v.  MoU^  25 
Vt.  668.  But  in  some  form  the  officer  would  be  liable  for  negligent 
keeping  of  goods  whereby  loss  accrued  to  the  general  owner. 

n.  In  regard  to  the  cask  we  think  a  sufficient  justification  for 
taking  the  contents  must  also  include  the  vessel  of  necessity.  The 
owner,  by  putting  it  to  this  prohibited  purpose,  must  .be  satisfied 
to  have  it  share  the  fate  of  its  contents.  The  statute  could  never 
have  been  intended  to  receive  any  other  construction.  The  idea 
that  an  officer  going  to  seize  spirits  kept  for  sale  must  go  provided 
with  casks,  would  certainly  be  attended  with  serious  embarrassment, 
and  is  one  which  the  statute  does  not  seem  to  countenance. 

III.  The  question  in  regard  to  the  right  of  the  justice  to  appoint 
a  special  officer  to  serve  such  a  warrant  is  one  of  considerable 
practical  importance.  But  the  statute  giving  justices  such  power 
is  very  general ;  ch.  29,  sec.  39,  "  Whenever  it  shall  be  made  to 
appear  to  a  justice  that  any  precept  returnable  to  him  may  fail  of 
service  "  he  may  appoint  a  special  officer  to  serve  the  same.  There 
can  be  no  doubt  this  is  a  precept  of  that  character.  And  neither 
the  provision  of  the  act  of  1852,  that  the  warrant  shall  be  directed 
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to  a  ^  sheriff  or  constable,"  or  the  form  given  in  the  subsequent  act 
including  only  such  officers,  is  at  all  inconsistent  with  the  power  of 
the  justice  to  authorize  some  one  to  serve  it  bj  the  usual  indorse- 
ment. All  precepts  are  addressed  very  much  in  this  way.  If  it 
had  been  the  purpose  of  the  legislature  to  inhibit  thb  mode  of 
appointment  in  regard  to  this  species  of  process,  we  should,  we 
think,  find  something  more  specific  in  regard  to  it. 
Judgment  affirmed. 


Lewis  F.  Gallup  v.  The  Towk  of  Woodstock. 

The  proceedings  of  the  coanty  court  In  this  case  held  conformable  to  the  decisiott 
and  order  heretofore  made  by  the  rapreme  court  in  reference  to  them. 

The  question  as  to  the  propriety  and  necessity  of  establishing  a  highway  in  a  par- 
ticnlar  place  is  one  of  fict,  which,  in  the  last  resort,  is  to  be  determined  exclu- 
slTely  by  the  judgment  of  the  county  court 

Petition  fob  a  oebtiobarl  The  supreme  court  having  at 
their  March  Term,  1856,  upon  the  petition  of  the  town  of  Wood* 
stock,  made  an  order  in  the  present  case  as  reported  in  28  Yt 
587,  and  which  is  sufficiently  set  forth  in  the  opinion  of  the  court 
at  the  present  term,  the  cause  was,  in  pursuance  of  said  order, 
heard  by  the  county  court  at  their  May  Term,  1856, —  Undeb- 
WOOD,  J.,  presiding, —  when  the  following  facts  appeared  in  addi- 
tion to  those  reported  by  the  commissioners  as  stated  in  the  report 
of  the  case  before  referred  to,  which,  together  with  the  decision  of 
the  comity  court  thereon,  as  hereafter  recited,  were  ordered  by 
the  county  court  to  be  made  a  part  of  the  record  in  the  cause : 

<^The  said  surveyed  road  runs  through  and  upon  the  said 
Gallup's  house  lot,  (next  westerly  of  the  court  house  and  town 
hall  lot,)  in  the  village  of  Woodstock,  and  through  the  said  Gal- 
lop's office  in  front,  and  his  out  buildings  and  barn  in  the  rear 
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thereof,  erected  and  used  in  connection  with  the  dwelling  faouaet 
(situated  on  the  same  lot,)  and  situate  also  in  front  upon  bis  aaid 
house  lot,  and  westerly  of  his  said  office,  with  a  pass-way  between 
his  said  office  and  house  from  the  highway  in  front.  And  the 
several  distances  and  relative  position  of  lines  and  objects  are  laid 
down  on  a  plan,  (agreed  by  the  parties  to  be  correct).  Said  plan 
is  annexed  to  said  report  and  made  a  part  of  the  record. 

'^  There   is   nothing  to  impede  a  passage  from   the  highway 
through  to  the  rear  and  around  the  court  house  and  town  hall  - 
Upon  the  court  house  lot,  except  the  iron  fence  erected  in  front  o^ 
said  lot*      The  width  of  this  passage  and  its  proximity  to  the 
court  house  and  town  hall  appears  from  the  plan.* 

"  The  court,  (considering  that  their  construction  formerly  put 
upon  said  report,  (to  wit,  that  looks  and  ornament  were  partialfy 
the  grounds  upon  which  the  commissioners  established  the  road,) 
was  erroneous,  and  that,  by  the  decision  of  the  supreme  court, 
said  report  does  not  bear  that  construction,  but  that  by  fair  con« 
struction  the  commissioners  laid  the  road  because  the  public  good 
wholly  required  it ;  and  that  the  matter  of  looks  and  ornament 
were  merely  incidental,)  established  said  road  as-  reported  by  the 
commissioners/' 

The  present  petition  was  brought  to  «et:aside  the  above  reciied 
decision  of  the  county  court  upon  grounds  which  sufficiently  appeaf 
in  the  opinion  of  the  court 

JS.  Hutchinson,  for  the  petitionen 

WasMwm  ^  Marth,  for  the  petitioners* 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  L  We  are  asked  to  set  aside  the  judgment 
of  the  county  court  in  this  case  because  they  •misapprehended  oar 
deciston  in  the  case  at  the  last  term,  and  construed  it  to  be  a  per* 
emptory  mandamus  to  enter  judgment  on  the  report  establishing 
the  highway.  But  we  think  no  sudi  misappieheasion  could  or 
did  occur.    They  were  expressly  directed  in  the  suit  to  piooeed 
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and  trj  the  case  upon  its  merits,  disregarding  their  former  judg- 
ment and  the  same  as  if  that  had  never  been  rendered  in  the  case. 
It  is  impossible  to  construe  this  in  the  way  it  is  supposed  the 
county  court  might  have  done.  And  their  statement  of  facts 
shows  clearly  that  the  county  court  understood  the  decision  of  this 
court  correctly ;  namely,  that  the  report  of  the  commissioners  did 
make  a  prima  facie  case  for  establishing  the  highway,  and  accord- 
ingly they  so  entered  judgment,  no  sufficient  cause  being  shown  by 
the  proof  in  the  case  for  setting  it  aside. 

n.  We  are  asked  also  to  quash  the  proceedings  of  the  county 
court  as  presented  upon  the  whole  record.  But  having  determined 
at  the  last  term,  as  we  must  in  order  to  make  the  order  we  did, 
that  the  report  upon  its  face  made  a  good  prima  facie  case  for 
establishing  this  road,  nothing  now  presents  itself  for  revision 
except  the  additional  facts  reported  as  they  affect  the  whole  case, 
and  thus  present  new  questions. 

The  additional  facts  are  only  such  as  the  diagram  of  the  grounds 
presents.  And  thb  does  not  seem  to  us  to  raise  any  new  ques- 
tions of  law.  It  is  in  fact  only  an  appeal  to  the  judgment  and 
discretion  of  the  court  upon  the  propriety  and  necessity  of  estab- 
lishing a  highway  in  that  particular  place.  This  is  a  question, 
the  decision  of  which,  in  the  last  resort,  is  placed  exclusively  in 
the  judgment  of  the  county  court,  as  one  of  fact  Its  decision 
depends  upon  the  residence,  business,  numbers,  and  numerous 
other  incidents  afllecting  the  inhabitants  of  the  locality,  more  or 
less  remote,  none  of  which  are  known  to  us.  And  unless  we 
could  determine  as  matter  of  law  that  a  highway  could  not  be  laid 
through  a  building,  or  for  the  convenience  of  persons  coming  to 
a  court  house  or  town  hall,  or  when  the  building  already  had  a 
given  number  of  feet  of  land,  we  could  not  decide  this  case  as 
matter  of  law. 

And  the  law  as  yet  has  not  established  any  rules  upon  these 
subjects,  whatever  views  we  or  others  may  entertain  in  regard  to 
them  as  questions  of  expediency*  We  think,  therefore,  the  peti- 
tion must  be  dismissed.  But  as  the  case  is  certainly  one  of  new 
huprnMiaOj  and  somewhat  of  public  concern,  we  award  no  coats. 
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Joel  Hale,  overseer  of  the  poor  of  West  Windsor,  v.  Hiram 

Turner. 

Bastardy.     Complaint  hy  overseer  of  poor.     Settlement  with  the 
mother.     Warning  out  process.     Order  of  removal. 

No  eertiileate  of  bk  Intention  to  prosecnte  or  control  the  proceedings  is  required 
from  an  overseer  of  the  poor  who  commences  a  prosecation  against  the  ftther  hj 
a  complaint  against,  and  examination  of  the  mother  in  pursoance  of  sec.  17  of 
ehap.  71  of  the  Compiled  Statutes. 

A  settlement  with  the  mother  of  a  bastard  child,  which  is  made  with  the  assent  of 
-  the  overseer  of  the  poor  of  the  town  in  which  she  resides,  is  notarailable  against 

a  prosecution  by  the  overseer  of  the  poor  of  the  town  in  which  she  has  her  legul 

settlement,  and  to  which  she  becomes  chargeable. 

A  warning  out  process,  under  the  law  of  1801,  in  which  the  officer's  return  only 
shows  that  at  the  time  and  in  the  town  specified  he  left  a  true  and  attested  copy 
of  the  precept  with  his  return  "  at  the  last  place  of  abode  "  of  the  person  named, 
is  defective  and  inoperative. 

An  order  of  removal,  unappealed  from,  conclusive  as  to  settlement. 

Bastardy  prosecution.  This  was  a  proceeding  commenced 
by  a  complaint  of  the  plaintiff  to  a  justice  of  Uie  peace,  setting 
forth  that  Marcia  Ann  Lewis,  a  single  woman,  had  been  delivered 
of  a  bastard  child,  with  the  support  of  which  the  town  of  West 
Windsor  was  chargeable,  and  had  neglected  for  more  than  thirty 
days  after  the  child  was  bom  to  charge  any  person  with  being  the 
father,  &c ;  upon  which  complaint  a  warrant  issued,  upon  which 
the  said  Marcia  was  apprehended,  and,  upon  being  examined, 
charged  the  defendant  with  being  the  father  of  the  child ;  and 
thereupon  a  warrant  issued  upon  which  the  defendant  was  arrested 
and  become  recognized  for  his  appearance  before  the  county  court, 
and  abiding  its  orders,  &c 

In  the  county  court  the  defendant  plead,  in  addition  to  the  gen- 
eral issue,  that  the  said  Marcia,  while  pregnant  with  said  child, 
was  a  resident  of  and  had  her  home  in  Tunbridge,  and  while  so 
pregnant  she  received  of  the  defendant  one  hundred  and  sixty-five 
dollars,  in  full  satisfaction  of  all  claim  which  she  had  upon  him  hj 
reason  of  his  being  the  father  of  said  child,  and  discharged  him 
from  all  liability  for  the  support  of  said  child,  and  that  the  ovex^- 
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seer  of  the  poor  of  said  Tunbridge  consented  to  said  settlement,  &c. 
To  this  plea  the  plaintiff  demurred,  and  the  county  court,  May 
Term,  1856, —  Underwood,  J.,  presiding, — adjudged  the  plea 
insufficient,  to  which  the  defendant  excepted. 

The  defendant  then  moved  to  dismiss  the  case  because  the 
plaintiff  had  not  filed  with  the  justice  before  whom  the  prosecu- 
tion w&s  commenced,  or  with  the  clerk  of  the  court,  a  certificate 
of  his  intention  to  prosecute  the  same.  The  court  ovemiled  the 
motion,  to  which  the  defendant  also  excepted. 

Upon  a  trial  by  the  court,  on  the  plea  of  not  guilty,  it  appeared 
that  William  Lewis,  the  grandfather  of  the  said  Marcia,  lived  in 
1808  in  that  part  of  the  old  town  of  Windsor  which  in  the  divis- 
ion of  that  town  fell  in  the  limits  of  West  Windsor,  and  that  he 
had  resided  there  ever  since ;  and  that  in  1808  he  was  warned  out 
by  a  process,  the  return  upon  which  was  as  follows,  (several  per- 
sons besides  the  said  William  Lewis  being  named  in  the  warning) : 

"  At  Windsor,  the  twenty-third,  twenty-fifth  and  twenty-sixth 
days  of  April,  1808,  I  served  this  precept  by  leaving  true  and 
attested  copies  of  this  precept,  with  this  my  return  hereon,  at  the 
last  place  of  abode  of  the  following  persons,  [among  others]  Wil- 
liam Lewis.    Attest,  Joel  Lull,  Constable.^ 

It  further  appeared  that  the  said  Marcia's  father  had  a  derivative 
settlement  from  her  grandfather,  and  that  she  had  her  settlement 
derived  from  her  father ;  and  that,  by  agreement,  Windsor  and 
West  Windsor  were  to  support  paupers  that  might  be  returned 
upon  them  according  to  the  original  place  of  residence,  as  it  might 
fall  within  one  town  or  the  other ;  and  that  said  Marcia,  after  her 
child  was  bom,  was  removed  from  Braintree  to  West  Windsor  by 
an  order  of  justices,  unappealed  from. 

It  was  conceded  that  the  defendant  was  the  father  of  the  child, 
and  that  the  said  Marcia  was  an  unmarried  woman  before  and  at 
the  birth  of  her  child,  and  at  the  time  of  the  trial ;  and  judgment 
was  rendered  that  the  defendant  was  guilty,  and  the  father  of  the 

bastard  child,  and  that  he  pay • —  dollars  towards  the  support 

of  said  child ;  to  which  the  defendant  also  excepted. 
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W.  Hehardy  for  the  defendant 

I.  There  is  no  certificate  of  intention  to  prosecute  filed  with  the 
magistrate  as  the  statute  requires ;  Compiled  Statute  425,  sec  Id. 
Sec  17  of  Compiled  Statutes  does  not  repeal  sec  13,  nor  are  the 
two  sections  inconsistent  with  each  other.  Sec  2  of  act  of  1843, 
(sec  18  of  Comp.  Stat,)  provides  that  the  same  proceedings  shall 
be  had  as  in  the  act  to  which  that  was  in  addition^  and  the  act  to 
which  that  is  *<  in  addition  ^  requires  the  overseer  to  certify  his 
intention  to  prosecute. 

II.  The  settlement  made  by  the  defendant  with  said  -Marcia  was, 
in  terms,  in  accordance  with  the  statute ;  and  was  made  with  the 
consent  of  the  overseer  of  the  poor  of  Tunbridge,  where  the  said 
Marcia  was  then  residing,  and  where  she  must  have  applied  for 
assistance,  if  she  needed  it 

III.  The  order  of  removal  to  West  Windsor  does  not  afiect 
the  defendant  unless  that  is  shown  to  be  her  place  of  settlement 
If  she  has  a  settlement  there,  it  was  derived  from  her  grandfather, 
through  her  father.  And  the  case  finds  that  her  grandfather  was 
warned  out  in  1808. 

Wathhum  Sf  Marshy  for  the  plaintifil 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  I.  It  is  claimed  that  the  proceedings  are 
defective. for  not  containing  a  certificate  of  the  overseer  of  the 
poor  of  his  intention  to  prosecute  or  control  the  proceedings, 
according  to  sec  13  of  dhapter  71  of  the  Compiled  Statutes. 

But  that  section  was  a  portion  of  the  Revised  Statutes  of  1839, 
and  has  exclusive  reference  to  such^prosecutions  as  were  then 
allowed  by  the  existing  statutes.  The  present  proceedings  are 
based  upon  the  statute  of  1843,  and  are  of  a  totally  different 
character  from  anything  in  use  before  that  time.  This  proceeding 
is  originally  instituted  by  a  complaint  of  the  overseer  of  the  poor 
of  the  town  liable  to  support  the  child,  against  the  mother,  and  she 
is  to  be  examined  before  the  justice,  and  the  examination  taken 
down  in  writing,  and  the  person  charged  by  her  to  be  brought 
before  the  justice,  and  proceeded  with  as  in  other  cases,  except 
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that  the  prosecation  is  exclasively  on  behalf  of  the  town,  and  in 
the  name  of  the  town,  or  the  overseer,  which  is  the  same  thing. 
Bat  this  statute  required  no  certificate,  and  the  section  of  the 
former  statute  on  that  subject  will  not  apply  to  this  proceeding, 
having  reference  only,  in  its  terms  or  intention,  to  prosecutions  in 
the  name  of  the  mother.  It  would  seem  very  needless  to  require 
a  certificate  of  the  overseer  of  his  intention  to  control  a  prosecu- 
don  in  his  own  name,  and  aver  which  no  one  else  had  any  control 
whatever. 

n.  The  settlement  set  forth  in  the  plea  in  bar  is  not  different 
in  legal  effect  from  that  urged  in  Sherman  v.  Johnsoji^  20  Vt.  567, 
and  held  bad.  The  consent  of  the  overseer  of  the  poor  of  the 
town  where  the  mother  resided  could  avail  nothing,  unless  such 
overseer  could  bring  the  prosecution,  or  control  it  if  brought  by 
the  mother.  And  to  do  that  he  must  be  the  overseer  of  the  poor 
in  the  town  liable  to  become  chargeable  for  the  support  of  the  child. 
And  as  the  child  took  the  settlement  of  the  mother,  and  her  settle- 
ment  was  not  in  Tunbridge,  the  consent  of  thp  overseer  of  that 
town  could  not  render  the  compromise  binding  upon  the  town  of 
her  legal  settlement 

HL  The  legal  settlement  of  the  mother  was  in  West  Windsor, 
derived  from  her  grandfather,  if  the  warning  out  was  defective. 
The  decision  in  the  case  of  Barre  v.  Morrigtawn,  4  Vt.  574,  seems 
oondusively  to  show  that  it  was  so.  The  return  of  the  officer  in 
this  case  seems  quite  as  defective  as  in  that 

The  order  of  removal  too,  unappealed  from,  is  conclusive  of  the 
settlement 

Judgment  affirmed 
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The  Town  op  Habtland  v.  The  Town  of  Windsor. 

Order  of  removal.     Separation  of  a  wife  and  children  from  At»- 
hand  and  father.    Pieadinge. 

QuMtions  respecting  the  ralidity  of  an  order  of  removftl  mro  to  be  decided  ae  thej 
were  presented  when  the  order  was  made.  If  a  wife  and  children  were  remoTed 
to  a  town  to  which  they  would  have  been  liable  to  have  been  removed  upon  the 
sabeeqnent  death  of  their  husband  and  fiitheii  his  death  will  have  no  efRect  upon 
the  validity  of  the  previous  order. 

If  a  husband  and  fltther  has  never  abandoned  or  deserted  his  wift  and  ihmily,  they 
cannot  be  separnted  from,  and  removed  without  him  from  the  place  of  tiis  actual 
residence. 

Where  pleadings  terminate  in  a  demurrer  no  notice  will  be  taken  of  a  fact  which 
does  not  appear  from  the  pleadings,  although  it  was  conceded  upon  the  hearing 
in  the  county  court,  and  stated  in  the  bill  of  exceptions. 

Appeal  from  an  order  of  removal  from  the  town  of 
Hartland  to  the  town  of  Windsor,  of  David  Sanderson,  his  wife, 
Marjonette  Sanderson,  and  his  children,  David  Warren  Syider- 
son,  Julia  Alvira  Sanderson  and  Henry  Harrison  Sanderson,  which 
was  made  on  the  80th  of  October,  1855. 

The  town  of  Windsor  pleaded  that  the  said  order  of  removal  of 
said  David  Sanderson,  his  wife,  Maryonette  Sanderson,  and  his 
children,  David  Warren,  Julia  Alvira,  and  Henry  Harrison  San- 
derson, was  unduly  made,  because  they  said  that  the  said  town  of 
Windsor  was  not,  at  the  time  of  making  said  order,  the  place  of 
the  legal  settlement  of  the  said  David  Sanderson  and  his  said 
family. 

The  town  of  Hartland  replied  that  since  making  the  said  order 
of  removal,  to  wit,  on  the  first  day  of  December,  1855,  at  said 
Hartland,  the  said  David  Sanderson  departed  this  life  ;  and  that 
as  to  the  said  Maryonette  Sanderson,  wife  of  the  said  David,  and 
the  said  David  Warren  Sanderson,  Julia  Alvira  Sanderson,  and 
Henry  Harrison  Sanderson,  children  of  the  said  David  and  Mary- 
onette, the  said  order  of  removal  was  duly  made,  because  the  place 
of  legal  settlement  of  the  said  Maryonette,  David  Warren,  Julia 
Alvira,  and  Henry  Harrison,  was,  at  the  time  of  making  said  order 
of  removal,  and  ever  since  had  been,  and  still  was,  in  said  town  of 
Windsor, 


MARCH  TEEM,  1857-  365 

Hutbuid  «.  Windsor. 

To  this  replication  the  town  of  Windsor  demurred  specially. 
The  demurrer  was  heard  by  the  county  court  at  the  May  Term, 
1856, — Underwood,  J.,  presiding, —  when  the  proceedings,  as 
stated  in  the  bill  of  exceptions,  were  as  follows :  "  On  trial  it  was 
conceded  by  both  parties  that  said  David  Sanderson  never  had 
any  legal  settlement  in  this  state.  The  court  decided  that  the 
replication  of  the  town  of  Hartland  was  insufficient,  and  rendered 
judgment  that  the  said  paupers  were  improperly  ordered  to  be 
removed.    To  this  the  said  town  of  Hartland  excepted." 

Oam>er8$  4*  jBarreUj  for  the  town  of  Hartland^ 

Dudky  T.  OhoMt  and  WaMwm  ^  Marshy  for  the  town  of 
Windson 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  questions  in  this  case  arise  upon  demurrer  to 
the  replication.  The  case  is  an  appeal  from  an  /)rder  of  removal 
of  one  David  Sanderson  and  his  family,  consisting  of  his  wife, 
Maryonette  Sanderson,  and  his  children,  David  W.,  Julia  A.,  and 
Henry  H.  Sanderson,  from  the  town  of  Hartland  to  the  town  <Mf 
Windsor.  The  town  of  Windsor  has  pleaded  that  the  order  of 
removal  was  unduly  made,  as  that  town  was  not,  at  the  time  of 
making  the  order,  the  place  of  the  legal  settlement  of  David  San- 
derson and  his  family.  To  this  plea  the  town  of  Hartland  has 
replied  that,  since  the  order  of  removal  was  made,  David  Sanderson 
deceased ;  and  as  to  the  wife  and  children  of  David  Sanderson  it 
is  averred  that  the  order  of  removal  was  duly  made,  as  they,  at 
the  time  of  making  the  order  of  removal  and  ever  since,  had  their 
legal  settlement  in  Windsor. 

The  facts  averred  in  the  plea,  which  are  not  traversed  or  denied 
by  the  replication  are,  on  the  face  of  the  record,  admitted  to  be 
tnie.  The  replication  has  not  traversed  or  in  any  way  denied  the 
averment  in  the  plea,  that  David  Sanderson  had  not  a  legal  set- 
tlement in  Windsor  at  the  time  the  order  of  removal  was  made. 
It  is  therefore  admitted  in  the  pleadings  that  he  had  no  such  settle- 
ment in  Windsor  at  that  time.    The  replication  that  David  San^ 
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derson,  afterwards  deceased,  is  neither  a  denial  nor  an  aroidance 
ef  that  averment  in  the  plea,  and  can  have  no  effect  vpon  the 
legality  of  that  previous  order  of  removal.  The  demurrer  to  the 
replication,  however,  admits  that  the  wife  and  children  of  David 
Sanderson  had  their  legal  settlement  in  Windsor  at  the  time  the 
order  of  removal  was  made.  The  question,  therefore,  arises, 
whether  this  order  of  removal  can  be  sustained  as  to  the  wife  and 
children,  when  the  husband  had  no  such  settlement,  and  no  order 
of  removal  could  be  made  as  to  him.  The  question  is  to  be 
decided  as  the  case  stood  when  the  order  of  removal  was  made. 
The  general  rule  on  this  subject  is  not  disputed.  If  the  husband 
has  a  legal  settlement  in  this  state,  his  settlement  is  communicated 
to  his  wife  and  children.  The  settlement  before  marriage  is  sus- 
pended during  coverture,  and  if  they  become  chargeable  to  any 
town  in  this  state,  they  can  be  removed  to  the  place  of  the  legal 
settlement  of  the  husband ;  Wells  v.  Westhaven,  5  Yt  322 ;  J?cy- 
akan  v.  West  Fatrlee,  11  Yt.  488.  The  wife  and  children  cannot 
be  removed  to  the  place  of  her  maiden  settlement,  as  a  family 
cannot  be  separated  in  that  manner.  A  different  rule  prevails 
where  the  husband  has  no  settlement  in  the  state,  and  where  on 
his  part  there  has  been  an  abandonment  or  desertion  of  the  wife. 
In  the  case  of  Bethel  v.  Tunbridge,  18  Yt.  445,  it  was  held  that 
if  the  husband  has  no  settlement  in  the  statBy  and  he  abandons  hU 
foife,  and  goes  without  the  state,  she  may  be  removed  to  the  place 
of  settlement  which  she  had  before  marriage,  and  her  minor  chil* 
dren,  who  have  not  obtained  a  settlement  elsewhere,  and  who  form 
a  part  of  her  family,  may  be  removed  with  her,  as  in  such  case 
they  have  the  settlement  of  the  mother.  In  the  case  of  Otsego  t. 
SmithjtiMy  6  Cowen  760,  it  was  held,  that  if  a  woman  having  a 
settlement  in  the  state  marries  a  man  who  has  no  such  settlement, 
she  retains  her  ihaiden  settlement,  and  that  she  with  her  children 
may  be  removed  to  that  place,  if  her  husband  fail  to  provide  for 
her.  In  that  case  it  would  seem  that  an  order  of  removal  of  the 
wife  and  chfldren  could  be  made,  though  there  was  no  actual  aban- 
donment or  desertion  of  the  wife.  But  in  this  state  a  difierent 
rule  was  adopted  in  the  case  of  Northfield  v.  Roxhergy  15  Yt  624* 
In  that  case  it  was  held  by  Justice  Rotce  that  <<  a  married  woman 
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is  not  liable  to  be  removed  as  a  pauper  Jr9m  her  husband^  or  from 
the  place  ^f  hn  actual  rendence,  to  the  place  of  ber  maidoi 
settlement,  (hmstgh  the  husband  may  have  no  ^etUement  m  this  ttateJ* 
To  jastify  such  an  order  of  removal  the  husband  must  not  only 
have  no  legal  settlement  in  this  state,  but  there  must  also  be  an 
actual  abandonment  and  desertion  of  the  wife  by  the  husbands 
There  are  two  difficulties  arising  in  this  case,  therefore,  against 
«ustaining  this  order  of  removal.  In  the  first  place,  if  we  were  to 
^consider  the  fact  as  existing  in  the  case,  that  David  Sanderson 
never  had  a  legal  settlement  in  this  state,  still  the  fact  does  not 
appear  in  the  case  that  he  had  ever  actually  abandoned  or  deserted 
his  wife  and  family*  No  such  fact  is  stated  in  the  case,  or  is 
admitted  by  the  demurreiv.  But  on  the  contrary  it  appears  that 
at  the  timo  the  order  of  removal  was  made  David  Sanderson  was 
actually  with  his  family  in  Hartland,  and  that  he  with  his  ftunily 
became  chargeable  to  that  town.  Under  such  circumstances  no 
order  of  removal  could  be  made  separating  her  from  her  husband, 
or  from  the  place  of  his  actual  residence.  In  the  second  place  it 
does  not  appear  from  the  pleadings  in  the  case  but  that  David 
Sanderson  had  a  legal  settlement  in  this  state,  to  which  place  the 
order  of  removal  should  have  been  made.  It  is  true,  it  is  i^tated 
in  the  exceptions  that  it  was  admitted  on  the  trial  that  David  San- 
•  derwm  had  no  legal  0ettlement  in  this  state ;  bat  it  is  obvioas  that 
oS  a  demurrer  to  the  replication,  no  fa«t  can  be  treated  as  in  the 
case  which  does  not  appear  from  the  pleadings,  and  the  truth  of 
which  is  admitted  by  the  demurrer.  It  is  incambent  on  the  party 
causing  an  order  to  be  made  removing  the  wife  and  children  to  the 
place  of  her  maiden  settlement,  to  see  that  those  facts  properly 
appear  in  the  case  which  wiH  justify  such  a  removal.  It  not 
appearing  but  that  the  husband  had  a  legal  settlement  in  this  state 
<D  which  the  order  of  removal  should  have  been  made ;  and  it 
Appearing  in  fact  that,  at  the  time  this  order  was  made,  the  husband 
^«ras  living  with  his  family  at  Harthind,  and  that  there  had  been  no 
abandonment  or  desertion  of  his  wife,  we  think  it  is  not  a  case  ia 
which  this  order  of  removal  can  be  sustained  as  to  the  wife  and 
efafldren,  whether  (he  husband  ever  had  a  legal  settlement  in  this 
atate  or  not.  When  the  order  was  made  the  wife  coiM  not  be 
separated  from  the  husband,  nor  removed  fhym  the  place  of  his 
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actual  residence.  That  was  the  precise  point  determined  bj  Justice 
RoTCE  in  the  case  of  Narthfield  v.  Roxbury,  The  replication,  we 
think,  is  insufficient,  and  the  order  of  removal  unduly  made. 

Judgment  affirmed. 

Judgment  reversed  pro  forma^  with  leave  to  amend  on  usual 
terms. 


GiLMAN  Henbt  v.  Ellis  Tupper  and   the  Town  op 
Barnard. 

ReUef  in  equity  from  forfeiture  of  estate  conditioned  for  support 
of  grantee. 

[m   CHANCERY.] 

A  court  of  eqnity  may  grmnt  relief  from  the  forfeitare  of  an  estate  condttloned  for 
the  maintenance  and  support  of  the  grantee  where  the  forfeiture  was  aoold«Btal 
and  nnintentional,  and  not  attended  with  irreparable  Iqjnry.  Bat  it  rests  in  th« 
soand  discretion  of  the  court  when  relief  shall  be  granted  in  this  class  of  eases. 

s 

Appeal  from  the  Court  of  Chancert.  The  bUl  alleged 
that  on  the  2dd  of  November,  1829,  Benjamin  Tupper,  then  of 
Barnard,  was  the  owner  in  fee  of  a  certain  farm  of  land  in  said 
town  of  Barnard,  which  he  had  before  that  time  purchased  of  hia 
father,  Ellis  Tupper,  of  said  Barnard ;  and  that  on  said  2dd  of 
November,  1829,  the  said  Benjamin,  for  the  expressed  considera- 
tion of  one  thousand  dollars,  executed  and  delivered  to  the  said 
Ellis  his  mortgage  deed,  or  deed  of  defeasance  of  the  said  fiaiD,to 
which  said  deed  there  was  the  following  condition :  *^  Now  the 
condition  of  the  above  obligation  is  such  that  if  I,  the  said  Benja* 
min  Tupper,  shaU  furnish  and  provide  a  comfartaUe  house  and 
support  for  my  parents^  MUs  and  JBuniee  Tuppery  in  .health  and 
in  sieknessy  during  their  whole  natural  Ufe^  and  also  furnish  them 
with  forty  pounds  of  good  wool  in  each  year  and  every  year  ao 
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long  as  my  said  parents  or  either  of  them  shall  request  the  same, 
and  also  provide  a  home  in  mj  family  or  with  my  parents  for  my 
three  unmarried  sisters  so  long  as  they  shall  remain  single  and 
unmarriedy  and  board  for  all  necessary  domestic  assistance  which 
my  said  parents  shall  need,  and  shall  pay  to  my  sister  Deborah 
forty  dollars  in  case  she  shall  return  home  to  live,  and  shall  pay  to 
each  of  my  sisters  Rebecca  and  Eunice  forty  dollars,  and  twenty* 
five  dollars  to  my  sister  Nancy,  payable  one-half  in  one  year  and 
the  other  half  in  two  years  after  my  father's  decease,  and  shall  pay 
the  debts  due  from  my  father  to  Doctor  Isaac  Danforth  and  Lemuel 
Richmond,  then  this  obligation  shall  be  null  and  void ;  otherwise  in 
full  force  and  virtue  in  law  ; "  and  that  afterwards,  on  the  17th  of 
February,  1841,  the  said  Benjamin  Tupper  mortgaged  said  prem- 
ises to  Daniel  Aikens,  of  said  Barnard,  to  secure  two  promissory 
notes  described  in  his  mortgage  deed  of  that  date,  and  that  on  the 
8th  of  March,  1842,  he  also  mortgaged  said  premises  to  Rollin 
Richmond,  of  said  Barnard,  to  secure  the  payment  of  six.  other 
promissory  notes,  neither  nor  any  part  of  which  notes  were  ever 
paid  by  the  said  Benjamin ;  and  that  afterwards,  on  the  4th  of 
October,  1844,  the  said  Aikens,  for  a  valuable  consideration,  pur« 
chased  and  became  the  owner  of  the  six  notes  embraced  in  the 
mortgage  from  said  Benjamin  to  said  Richmond,  and  on  the  same 
day  purchased  of  said  Benjamin  for  a  valuable  and  full  considera- 
tion his  equity  of  redemption,  and  all  claims  which  the  said  Ben- 
jamin then  had  in  and  to  said  premises,  and  that  thereupon  the  said 
Benjamin  and  the  said  Richmond  made,  executed  and  delivered 
to  the  said  Aikens  their  joint  quit-claim  deed  of  said  premises, 
whereby  the  said  Aikens  became  the  absolute  owner  in  fee  of 
the  same,  subject  only  to  the  mortgage  of  said  Ellis ;  that  the  said 
Bei\jamin  continued  to  reside  upon  and  have  possession  of  said 
premises  from  the  time  of  the  said  mortgage  to  the  said  Ellis  up 
to  the  ^st  day  of  JprUj  1845,  or  thereabouts,  at  which  time  the 
said  Benjamin  surrendered  possession  of  the  same  to  said  Aikens, 
and  that)  during  all  the  time  aforesaid,^  the  said  Benjamin  fuOy 
kepij  performed  and  carried  auty  in  good  faith^  all  and  eingtdarf  the 
coadition  and  iUpvlaUone  named  and  set  forth  in  the  conditions  of 
said  mortgage  to  said  Ellis,  agreeable  to  the  true  intent  and  mean- 
ing thereof,  except  the  payment  of  the  said  claim  of  the  said 
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Danfortb,  whicb  sflid  claim  the  said  Aikens  had  since  paid  ;  that^ 
npon  the  snirender  by  the'said  Benjamin,  tbe  said  Aikens  took 
possession  of  said  premises  and  continued  said  possession  until  the 
first  of  April,  1847^  when  he  sold  and  conveyed  said  prendsee  to 
one  John  A«  Spooner,  who  entered  and  contimied  in  possession 
thereof  until  the  first  of  January,  1849,  when  he  conveyed  bis  ri^ 
and  interest  in  said  premises  to  one  Loren  S.  Winslow,  and  there* 
Upon  surrendered  possession  of  the  same  to  one  BoUin  Bicbmond^ 
who,  by  eoDsent  of  said  Winslow,  continued  in  possession  of  said 
premises  oirtii  the  first  of  April,  1850  i  that  the  said  Aikens  con* 
veyed  said  premises  to  said  Spooner  by  a  warranty  deed,  contain-' 
kig  the  Bsoni  covenants  of  warranty  and  agamst  incmnbrances^ 
whereby  it  was  the  duty  of  said  Aikens  by  kw  to  see  to  it  that 
the  conditions  and  stipulations  in  said  mortgage  to  said  Ellis  were 
performed  and  fully  complied  with ;  that  the  said  Spooner,  in  order 
to  secure  the  purchase  money  for  said  premises,  made,  executed 
and  delivered  his  five  promissory  notesy  one  for  the  stnn  of  seven 
hundred  dollars  payable  on  demand  with  interest  annBaUy,and  the 
other  four  for  the  sum  of  two  hundred  dollars  each,  payable  on  the 
first  days  of  April  of  the  years  1848, 1849,  1850  and  1851,  wieb 
interest  annnsfly  alter  the  first  of  April,  1847,  all  made  psyaUe 
to  said  Aikens  or  bearer,  and  dated  March  20th,  1847 ;  and,  ie 
secure  the  payment  of  said  notes,  made,  executed  and  delivered 
bis  two  mortgage  deeds  of  said  pren^ses  to  said  Aikens,  dated  the 
same  day  and  year  last  aforesaid ;  that  afterwards,  oo  the  first  of 
January,  1849,  the  Maid  Aikens  for  a  vciucMe  conHderatian  paid 
hy  ffour  orator  tkerefor^  aoM^  asaigned  and  iranaf erred  mid  noUa 
and  mortgage  deede  to  four  orator,  which  said  notes  or  any  part 
thereof  had  never  been  paid,  and  that  the  eaid-JSpooner  woe  tOterif 
inaoivent  and  tfforthieee,  and  that  the  only  secority  the  orator  had, 
and  the  only  means  of  enforcing  payment  of  said  notes  was  by  tiie 
Ken  created  by  said  mortgage,  the  eaid  AOene  being  edeo  uUerig 
insolvent  and  irre^HmsMey  and  that  the  sum  now  doe  the  orator 
on  said  notes,  including  interest,  was  more  than  two  thousaad  dol' 
lars ;  that  the  eqoity  of  redemption  or  interest  conveyed  by  said 
Spooner  to  said  Winslow,  as  above  set  finrtk,  was  of  no  value 
whatever,  and  that  the  orator  on  the  first  of  April,  185^  as  the 
aad  holder  of  said  Spooner  notes  and  mortgageiit  took 
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possession  of  said  premises,  and  had  ever  since  continued  in  such 
possession ;  that  it  was  the  duty  bj  law  of  the  said  Daniel  Aikens 
while  he  was  so  the  owner  of  said  premises,  and  had  possession 
thereof,  to  have  performed,  kept  and  fulfilled  the  stipulations  and 
conditions  contained  in  the  said  mortgage  deed  firom  said  Benjamin 
to  said  Ellis,  agreeably  to  the  true  intent  and  meaning  thereof,  and 
that  the  9aid  Aikens  assured  the  arcUor  at  the  time  of  the  sale  and 
transfer  to  him  of  said  Spooner  notes  and  mortgages,  and  had 
always,  both  before  and  since  said  sale  and  transfer,  as^red  the 
orator  that  he,  satd  Aihtns,  had  at  all  times  since  he  became  the 
owner  of  said  premises,  and  ever  after  the  said  Benjamin  ceased 
to  fulfill  and  perform  the  conditions  and  stipulations  in  said  mort* 
gage  to  said  Ellis,  in  good  faith,  ftdfy  kept,  performed  and  fulfilled^ 
all  cmd  singular,  the  stipulations  and  conditions  of  said  mortgage 
deed  up  to  the  time  the  orator  took  possession  of  said  premises  as 
aboTe  set  forth,  and  that  the  orator  verify  believed  that  said  condi* 
Hon  and  stipulations  in  said  mortgage  deed  had  been  faithftdfy  and 
fuXLy  performed  as  above  set  forth  ever  since  the  same  was  given 
up  to  the  time  the  orator  took  possession  of  said  premises ;  that 
the  said  Eunice  Tupper,  mother  of  the  said  Benjamin,  departed 
this  life  about  the  first  of  August,  1836,  and  that  the  orator  ever 
since  he  became  the  owner  and  possessor  of  said  premises,  had 
always  in  good  faith  made  provision  for  said  Ellis,  and  done  all 
things  on  his  part  to  carry  out,  fulfill  and  perform,  all  and  singular, 
the  conditions,  stipulations  and  requirements  of  said  mortgage  to 
said  Ellis,  agreeably  to  the  true  intent  and  meaning  thereof,  and 
that  if  the  said  EUis  had  not  received  the  full  benefit  of  the  same, 
it  was  because  he  had  refused  to  accept  the  same;  that  on  the  first 
of  June,  1851,  the  said  Ellis  Tupper,  upon  some  pretended  con- 
sideration, transferred  to  the  town  of  Barnard,  or  to  some  person 
for  the  use  of  said  town,  some  pretended  interest  in,  or  chum  to  said 
premises,  and  that  the  said  town  of  Barnard  claimed  some  interest 
in,  or  lien  upon  said  premises  under  and  by  virtue  of  said  mortgage 
to  said  EUis ;  and  that  the  said  town  of  Barnard  afterwards,  to  wit, 

on  or  about  the  — —  day  of  ,  1851,  commenced  an  action 

of  ejectment  in  the  name  of  the  said  Ellis  Tupper  as  plaintifT 
against  the  orator,  the  said  Daniel  Aikens,  Edwin  Gifibrd,  and 
BoUin  Richmond,  as  defendants,  which  action  was  returnable  to 
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and  entered  in  the  county  court  for  the  county  of  Windsor,  at  the 
December  Term,  1851,  and  waa  continued  in  said  court  from  term 
to  term  until  the  May  Term  of  said  court,  1853,  when  the  said  action 
was  brought  to  trial,  and  the  phiintifT  in  said  action  claimed  to 
recover  the  possession  of  the  premises  therein  demanded,  which 
were  the  same  premises  described  in  said  mortgage  to  said  Ellis 
Tupper,  by  reason  of  breaches  of,  and  failure  to  keep  and  perform 
the  stipulations  and  conditions  of  said  mortgage  to  said  £llis,  so 
far  as  the  same  rekited  to  the  furnishing  and  providing  a  comfort- 
able house  and  support  for  the  parents  of  said  Beiyamin  in  health 
and  sickness  during  their  whole  natural  life ;  said  plaintiflf  in  said 
suit  mAking  no  claim  that  there  had  been  any  breach  of  any  other 
part  or  portion  of  said  stipulations  and  conditions ;  and  that  upon 
the  trial  of  said  action,  to  the  surprise  of  the  orator,  testimony  was 
adduced  on  the  part  of  the  plaintiff  from  which  the  jury  empan- 
neled  to  try  said  action  found  a  breach  of  some  of  the  said  stipu- 
lations and  conditions  which  said  plaintiff  claimed  as  aforesaid  to 
have  been  broken^  and  thereupon  returned  their  verdict  for  the 
plaintiff  for  the  possession  of  said  premises,  and  for  the  sum  of  one 
hundred  and  forty  dollars  for  the  rents  and  profits  of  said  prem- 
ises, and  his  costs,  and  that  thereupon  judgment  was  entered  for 
the  plaintiff  accordingly,  from  which  judgment  the  orator  entered 
a  review  in  due  form  of  law  to  the  then  next  term  of  said  coart ; 
and  that  the  orator  therefore  admitted  that  there  had  been  breaches 
suffered  and  committed  of  the  conditions  of  said  mortgage  as  found 
by  said  jury ;  that  should  the  plaintiff  in  said  action  obtain  final 
judgment  in  said  action  against  the  orator  it  would  seriously 
embarrass  him  in  asserting  and  exercising  his  right  in  and  to  said 
premises,  if  not  entirely  extinguish  such  rights,  at  the  same  time 
subjecting  him  to  the  payment  of  a  large  sum  for  the  rents  and 
profits  of  said  premises,  thereby  causing  him  great  hardship  and 
injustice,  and  that  he  had  at  all  times  since  he  became  interested 
in  said  premises,  and  still  was  willing. and  anxious  to  come  to  a 
fair,  just  and  equitable  settlement  of  all  matters  growing  out  of 
said  mortgage  to  said  Ellis,  and  the  conditions  thereof,  and  to  pay 
whatever  the  said  Ellis  or  the  said  town  of  Barnard  or  any  other 
person  or  persons  reasonably  deserved  to  have  growing  out  of  any 
breach  of,  or  &ilure  to  perform  and  keep,  any  of  the  stipulations 
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or  conditions  of  said  mortgage,  and  that  he  had  frequently  applied 
to  the  said  Ellis  and  to  the  said  town  of  Barnard  for  that  pur- 
pose,  &C. 

The  prayer  of  the  bill  was  that  it  might  be  ascertained  by  the 
court  of  chancery  what  breaches  had  been  committed  or  what  fail- 
ures  there  had  been  to  comply  with  the  conditions  in  the  deed 
from  said  Benjamin  Tupper  to  £llis  Tupper,  and  what  sum  of 
money  ought  to  be  paid,  or  other  thing  done,  in  consequence  of 
such  breach  or  failure;  the  orator  offering  to  pay  such  sum  of 
money  or  perform  such  other  act  as  the  said  court  should  adjudge 
just  and  equitable ;  and  the  bill  further  prayed  that  the  further 
prosecution  of  said  action  of  ejectment  might  be  enjoinedf  &c. 

To  this  bill  the  defendants  demurred ;  and  the  court  of  chancery 
sustained  the  demurrer  pro  forma^  and  ordered  the  bill  dismissed* 
Appeal  by  the  orator. 

Cfonverie  ^  Barrett^  for  the  orator. 

The  only  question  raised  by  the  pleading  is  whether  the  plaintiff 
is  entitled  to  any  relief;  in  other  words,  whether  chancery  has 
any  power  to  allow  the  premises  to  be  redeemed  ?  The  foundation 
of  the  suit  at  law  was  a  mortgage.  It  was  a  deed  with  defeasance. 
It  haa  all  the  properties  and  requisites  of  a  mortgage.  It  was 
clearly  made  to  secure  the  fulfillment  of  certain  specified  condi- 
tions. Had  the  things  therein  specified  been  performed  and  kept, 
the  title  would  have  been  absolute  in  the  mortgagor  or  his  assigns. 
It  would  require  no  conveyance  from  the  mortgagee  to  make  the 
title  perfect ;  Lamfair  v.  Lamfcdr^  18  Pick.  299  ;  2  Cruise  80,  note 
and  cases  there  cited  ;  25  Vt.  558. 

The  statute  makes  all  mortgages  redeemable,  without  distinction, 
and  provides  that  courts  of  law,  even,  may  pass  a  decree  and 
aUow  redemption.  But  courts  of  law  cannot  well  ascert^  the 
sum  due  in  equity,  unless  the  same  be  payable  in  money,  and  con- 
sequently, in  a  case  like  the  present,  courts  of  law  generally  turn 
the  parties  over  to  chancery.  The  fact  that  courts  of  law  have 
equi^  powers  conferred  upon  them  in  those  cases  by  no  means 
takes  away  or  abridges  the  powers  of  the  court  of  chancery  in  the 
same  cases.  They  are  merely  concurrent  jurisdictions ;  2  Sto. 
£q.  586,  sec.  1301. 
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If  premises  are  not  redeemable,  the  consequence  is,  the  same 
*re  fwfeit^d  for  the  least  yiolaiion  of  any  of  the  conditions,  and 
the  mortgagor  or  his  assigns  from  that  moment  are  divested  of  a 
title  in  fee,  as  all  the  aathorities  show ;  and  what  the  moment 
before  was  a  mere  secaritj,  a  mere  chattel  interest  in  the  land,  an 
intangible  and  nnattachable  interest  of  the  mortgagee,  becomes  an 
absolate  title.  But  it  must  be  a  veiy  extraordinary  condition  that 
must  work  such  a  state  of  things,  and  produce  a  forfeiture  with 
no  power  of  redemption.  It  is  certain  no  such  case  was  contem* 
plated  by  the  statute.  If  it  is  a  mortgage  it  is  redeemable.  If  a 
mortgage,  there  must  be  an  equity  of  redemptton* 

But  it  is  insisted  that,  although  a  mortgage  in  its  inception,  the 
title  has  become  absolute  in  the  mortgagee  or  his  administrator,  by 
a  breach  of  the  conditions,  and  the  equity  ipso  fact^  foreclosed) 
and  this  is  attempted  to  be  justified  on  the  ground  that  the  breachea 
do  not  admit  of  compensation.  The  breach  complained  of  is  that 
^  mortgagor  did  not  furnish  a  comfortable  house  and  support  for 
the  parents  in  sickness  and  health,  during  their  whole  natural  life.** 
There  can  be  no  doubt  that  equity  will  relieve  against  the  forfeit* 
Qre  if  compensation  can  be  made ;  2  Sto.  Eq.  Juris.  544,  sec 
1314.  Why  cannot  compensation  be  made  ?  Was  it  ever  sup« 
posed  that  ^because  the  contract  or  covenant  or  other  instrument 
did  riot  of  itself  show  the  precise  number  of  dollars  and  cents  that 
a  breach  of  it  would  subject  the  delinquent  party  to  pay,  that, 
therefore,  the  damages  were  incapable  of  estimation  ? 

But  it  has  been  decided  by  this  court  that  **  a  mortgage  condi* 
tioned  for  the  support  of  mortgagee  admits  of  compensation  ; "  9 
Vt.  420,  Austin  y.  Raymond;  2  Cruise  80;  18  Pick.  299.  Is 
there  any  doubt  that  the  mortgagee  could  have  brought  his 
bill  to  foreclose  ?  If  he  was  the  absolute  owner,  how  could  he 
maintain  a  bill  to  foreclose  ? 

There  is  no  doubt  that  dicta  may  be  found  in  books  establishing 
the  doctrine  that  chancery  will  not  relieve  when  there  has  been  a 
failure  to  comply  strictly  with  the  terms  of  a  covenant  or  engage* 
ment  to  do  anything  but  to  pay  money.  But  these  are  almoat 
exclusively  confined  to  cases  arising  on  leases,  and  where  there 
are  peculiar  stipulations  in  the  lease ;  2  L.  Cas.  £q.  458. 

There  is  also  to  be  found  in  the  books  a  distinction  between 
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oonditioDS  precedent  and  subeequeniy  some  judges  are  made  to 
say  that  chancery  would  relieTe  against  the  consequences  of  the 
latter,  but  not  the  former.  Other  judges  make  no  distinction,  and 
it  seems  now  pretty  well  settled  that  no  distinction  of  the  kind  is 
recognized,  hut  the  only  question  is  whether  compensaticm  can  be 
made ;  2  Cruise  86,  sec.  29. 

The  case  of  DunUee  v.  AdanUj  Adr.^  20  Vt.  415,  is  not  an 
authority  against  the  orator.  That  case  turned  upon  the  peculiar 
provisions  of  the  lease,  and  the  peculiar  circumstances  of  that 
case.  It  does  not  in  the  least  trench  upon  the  authority  of  the 
case  of  Atutin  v.  Raymond^  above  alluded  to. 

It  is  believed  no  authority  can  be  found  that  sustains  the  defense. 
The  case  of  WiUard  v.  Pmy,  2  N.  H.  120,  clearly  establishes  a 
contrary  doctrine, .  at  least  negatively.  The  case  of  Bauett  ▼• 
BoiwUj  10  N.  H.  64,  very  fully  sustains  the  position  of  the  orator. 

It  is  asserted  by  some  of  the  £nglish  judges  that  parties  are 
not  relieveable  in  equity  from  breaches  of  covenants  in  leases, 
even  pecuniary  covenants  for  payment  of  rent,  unless  the  omission 
was  the  result  of  ^^ inevitable  accident"  and  that  where  the  trans* 
gression  is  ^^unttfiW*  chancery  will  refuse  relief;  2  Price  200,  and 
note ;  JRolfe  v.  Bdrrisj  2  Sto.  Eq.  554,  sec.  1623.  But  this  is 
opposed  to  the  whole  eurrent  of  English  decisions,  and  has  never 
been  Mowed  in  this  country ;  Sto.  Eq.  552,  sees.  1321  and  1322, 
and  note  1. 

When  there  was  a  breach  of  a  oondititHial  devise,  it  was  held 
that  the  delinquent  party  was  relievable  in  equity ;  Watkim  v. 
Wheeler^  2  Conn.  299. 

Whatever  may  be  the  doctrine  as  to  leases,  there  is  no  doubt  as 
to  the  power  of  chancery  to  velieve  from  forfeiture  in  mortgages; 
2  Sto.  Eq.  546,  sec  1316,  and  note  1 ;  i^  554^  sec  1323,  and 
noted  ;  2  Sto.  551,  sec  1319  ;  Cruise  80,  note. 

The  character  of  mortgagor  and  mi»tgagee  is  peculiar.  The 
interest  of  moitgagee  is  a  mere  chattel  interest 

The  equity  of  redempticm  is  a  ndmgUng  estate,  and  any  one 
may  redeem  who  has  an  interest,  either  by  operation  of  law  or 
otherwise.  Any  agreement  that  there  should  be  no  equi^  of 
redMnption  is  void ;  2  Sto.  Eq.  290,  sec  1023  and  287,  sec  1019 ; 
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4  Eenfs  Ck»m.  129 ;  15  Johns.  205  ;  17  Mass.  289 ;  6  Conn.  142 ; 
12  Vt  695 ;  2  Eq.  L.  Cas.  414,  418,  432. 

P.  T,  WaMum,  for  the  defendants. 

The  action  of  ejectment  now  pending  in  the  countj  coart  is 
brought  for  the  non-performance  of  that  part  of  the  condition  of 
the  mortgage  deed  which  provided  that  the  mortgagor  should 
furnish  and  provide  ^a  comfortable  house  and  support^  for  the 
mortgagee  and  his  wife  ^  during  their  whole  natural  U/e" 

The  breach  being  conceded,  the  orator  is  not  entitled  to  redeem. 
At  common  law,  if  the  condition  of  a  mortgage  were  not  performed 
by  the  very  day  named,  the  lands  were  ^  absolutely  forfeiUd^ 
and  no  subsequent  tender  of  the  money  would  avail  the  debtor ; 
2  GreenL  Cruise  65,  sec.  5 ;  2  Story's  £q.  542.  And  such  is  the 
effect  at  law  to  this  day,  .except  as  modified  by  statute,  in  some  of 
the  American  states,  in  respect  to  technical  mortgages ;  MiBer  v. 
HamhUtt,  11  Vt.  499  ;  OlcoU  v.  Dunklee,  16  Vt.  485.  The  juris- 
diction  exercised  by  the  court  of  chancery  to  grant  relief  in  such 
cases  was  assumed  many  centuries  subsequent  to  the  inception  of 
the  rule  at  law ;  2  GreenL  Cruise  66,  sec  9  ;  and  was  based  upon 
the  ground  that  time  was  not  of  the  essence  of  the  contract ;  1 
Story's  Eq.  106,  note  2.  The  reason  thus  given  indicates  that 
the  equitable  jurisdiction  of  the  court  of  chancery  is  not  coexten- 
sive with  the  rule  at  law.  And  hence  it  has  been  established  as  a 
fundamental  principle  that  ^  equity  wiU  onfy  relieve  where  the  thing 
mag  be  done  afterwards^  or  a  compensation  can  be  made  for  it  ;^ 
but  that  ^  unless  a  fuU  compensation  can  be  given,  so  as  to  put  the 
party  precisely  in  the  same  situation^  a  court  of  equity  wiU  not 
interfere  ;  for  such  a  jurisi&ction  would  be  arbitrary  /'  1  Mad.  62, 
27,  30,  31 ;  Peachy  v.  Somerset,  I  Str.  453  ;  Descarlett  v.  Dennett, 
9  Mod.  22;  Wafer  v.  Mocarto,  9  Mod.  112;  3  Daniel's  Ch.  Fr. 
340,  341 ;  DwiJdee  v.  Adams,  20  Vt.  420 ;  2  Story's  Eq.  544,  sec 
1314;  ib.  546,  sec  1315;  ih.  548,  note  1 ;  »d.  554,  sec  1324; 
Sanders  v.  Pope,  12  Ves.  291  ;  Skinner  v.  Dayton,  2  Johns.  Ch. 
536 ;  Livingston  v.  Thampkins,  4  Johns.  Ch.  431 ;  Atkins  v. 
OiHson,  11  Met.  117 ;  2  Lead.  Cas.  in  Eq.  Pt  2,  462. 

Neither  the  right  to  redeem  nor  the  denial  of  the  right  depends 
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upon  the  nature  of  the  foffeiiure  or  its  extent ;  whether  bj  lease, 
by  mortgage,  or  by  indenture  ;  whether  affecting  the  title  to  real 
or  personal  estate,  or  the  right  to  claim  personal  services  ;  but  il 
is  solely  dependent  upon  the  question  whether,  from  the  nature  of 
the  subject  matter  of  the  covenant  or  condition  the  breach  is  capa- 
ble of  complete  compensation.  In  Peachy  v.  Somerset,  1  Str.  447, 
where  a  biU  was  brought  for  relief  against  a  forfeiture  of  copy- 
hold by  making  leases  contrary  to  the  custom  and  without  license ; 
and  in  DescarUtt  v.  Dennettj  9  Mod.  22,  where  the  forfeiture  was 
for  breach  of  covenant  in  a  lease,  that  the  lessee  would  not  suffer 
persons  to  use  a  way  over  part  of  the  lands  demised ;  and  in  Wafer 
T.  MbcartOf  9  Mod.  112,  where  the  forfeiture  was  for  breach  of  a 
covenant  in  a  lease  not  to  alien ;  and  in  Bracehridge  v.  Bueldey, 
2  Price  200,  where  the  plaintiff  prayed  relief  from  a  forfeiture  of 
a  term  for  breach  of  a  covenant  to  repair ;  and  in  Bolfe  v.  Bdrris, 
2  Price  220,  and  Greene  v.  BridgCy  4  Sim.  96,  where  the  bill  was 
brought  for  relief  against  a  covenant  in  a  lease  to  insure  the 
premises ;  and  in  Wells  v.  Smiih,  2  £dw.  Ch.  78,  where  the  con- 
tract was  to  convey  upon  performance  of  certain  conditions ;  and 
in  Bobinson  v.  Oropsey,  2  Edw.  Ch.  138,  where  the  contract  was 
for  repurchase,  relief  was  alike  denied ;  and  in  eadi  case  upon 
the  reason  assigned,  that  fvU  and  complete  compensation  could  not 
he  made. 

The  breach  of  a  condition  to  afford  personal  support  does  not 
admit  of  compensation,  and  is  therefore  not  within  the  jurisdiction 
for  relief  assumed  by  the  court  of  chancery.  Time  is  of  the  very 
essence  of  the  contract ;  and  the  perscmal  inconvenience  and  suf- 
fering consequent  upon  the  breach  cannot  be  estimated ;  Bunklee 
V.  Adams,  20  Yt  421.  It  is  a  case  within  the  reasoning  of  the 
the  court  in  Sparks  v.  Liverpool  Water  Works,  18  Yes.  428  ;  and 
withm  the  exception  in  Doloret  v.  Sothschild,  1  Sim.  &  Stu.  590, 
where  the  vice  chancellor  said  that  ^  where  a  court  of  equity  holds 
that  time  is  not  of  the  essence  of  a  contract,  it  proceeds  upon  the 
principle  that,  having  regard  to  the  nature  of  the  subfect,  time  is 
immaterial  to  the  value,  and  is  urged  only  by  way  of  pretense  and 
evasion ; "  and  is  illustrated  by  the  case  of  Winthrop  v.  Murray, 
8  Hare  214,  where  a  debtor  who  had  contracted  that  his  creditor 
•faould  have  the  security  of  an  uninterrupted  life  insnranoe,  was 
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held  not  entitled  to  relief  against  the  forfeiture  incurred  by  the 
omLBsion  to  paj  the  premium  for  the  space  of  four  days  after  it 
fell  due. 

The  volumes  of  reports  afford  no  case^  except  that  of  Austin  y. 
Auitin,  9  Vt.  420,  where  compensation  has  been  decreed  for  such 
a  breach.  And  that  case  is  superseded  by  that  of  Dunkke  t. 
AdarrUj  20  Yt^  421 ;  for  the  suggestion  that  the  decision  in  AutUn 
y.  Amtin  may  have  been  justified  by  the  form  of  the  contract,  is 
evidently  unfounded,  since  in  every  case  reported  the  relief  has 
been  granted  or  denied  not  upon  the  form  of  the  agreemuenty  but 
upon  the  consideration  whether  the  breach  did  or  did  not  admit  of 
compensation;  which  agam  resolves  itself  into  the  question, 
whether  time  is  of  the  essence  of  the  contract 

But  the  contract  between  the  parties,  and  upon  which  the  bill  ia 
based,  was  not  one  of  mortgage.  There  was  no  pre-existing  debt, 
and  the  deed  contains  no  words  of  covenant  upon  which  a  auit 
could  be  maintained  at  law;  Ouiver  v.  Sisson^  8  Gomst  264* 
The  case  shows  a  transfer  of  the  estate  from  Ellis  Tupper  to 
Benjamin  Tupper,  and  a  re-transfer  of  the  same  estate,  reserving 
the  present  right  of  possession,  to  enable  Benjamin  Tupper  to 
perform  the  acts  specified,  and  the  right  of  possessioii  to  become 
absolute  if  those  acts  were  performed.  It  was  substantially  a  con* 
tract  that  Benjamin  Tupper  might  purchase  the  land  by  the  per- 
formance of  certain  acts ;  and  in  this  respect  was  equivalent  to  a 
sale,  with  a  right  to  repurchase.  For  the  contract  is  always  so 
construed  where  there  is  a  pre-existing  debt  which  is  extinguished 
in  the  present  tense  by  the  transaction,  so  that  no  debt  remains 
having  a  previous  existence  for  which  the  deed  can  stand  as 
security.  In  this  case  the  same  result  is  attained*  There  was  no 
debt  existing  at  the  time  the  deed  was  executed,  and  therefore  the 
relation  of  the  parties  was  the  same  as  though  there  had  been  a 
previous  debt,  which  was  then  extinguished.  The  deed,  therefore, 
did  not  stand  as  security,  for  the  reason  that  there  was  nothing  to 
be  secured.  The  duty  was  created  by  the  deed  itself,  and,  apart 
from  the  deed,  had  no  existence.  These  principles  are  sustained 
by  the  authorities.  In  Com.  Dig.  Chancery,  4  A.  1,  a  mortgage 
Is  defined  as  ^  a  pledge  or  security  for  jtumey^  In  4  £ent  184, 
it  is  said  to  be  'Uhe  conveyance  of  an  estate  by  way  of  pMge 
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for  the  geewrUif  of  deUy  and  to  become  void  im  paymmt  of  UT 
In  2  Bl.  Com.  135,  it  is  said  to  be  *' where  a  man  borrows  of 
another  a  specific  silb,  0.  g^  two  hundred  pounds,  and  grants  him 
an  estate  in  fee,  on  condition  that  if  he,  the  mortgagor,  shall 
repay  the  mortgagee  the  said  sum  of  two  hundred  pounds  on  a 
certain  day  mentioned  in  the  deed,  that  then  the  mortgagor  may 
re-^nter,''  &c    It  CcUUn  v.  CfhitteHd^  Brayt  168,  the  convey- 
ance was  held  a  mortgage  because  Showing  that  the. land  was  heU 
by  the  plaintiff  **  a$  seeurttg  for  a  pre-exisHng  dek."    In  Camp* 
hell  V.  WortkmgUm,  6  Yt  453,  the  point  of  inquiry,  to  determine 
the  question  whether  mortgage  or  not,  irrespective  of  forms,  is  said 
to  be,  whether  '<  the  real  object  t)e  the  taking  or  holding  land  for 
tke  «0c«rtly  of  a  ban  or  debt;"  and  this  inquiry  deteitnined  the 
case  of  Wright  v.  Bates,  13  Vt  349.    In  Baxter  v.  Ft%,  9  Yt. 
280,  it  is  said  to  be  well  settled  that  ^  a  court  of  equity  will  trw't 
every  contract  for  the  eeeuritg  of  a  debt  by  conveyance  of         1 
estate,"  as  a  mortgage ;  that "  if,  on  a  sale  of  land,  tiiere  be       >^ 
fide  condition  of  re«^urchase,  or  avoidanee  of  the  eale^  •'    .     ^  * . 
but  if  the  debt  be  not  extinguished  in  the  present  ter        . .     ...  , 
treated  as  a  mortgage."    In  Cfonwoj^s  executori^^  ^  Alexander,  7 
Cranch  218,  where  A  advanced  money  to  P,^  ^^^  g  thereu^n 
conveyed  hind  to  trustees,  in  trust  to  convp;^  ^^^  ^^^  ^^  ^  .^  ^^^ 
in  case  B  should  &il  to  repay  the  monr^y  ^^  j^^^^^  ^^  ^  ^^^^ 
day,  and  B  failed  to  repay  the  mr^^^^  ^^  ^^^  ^^  jj^^j^^  ^^ 
thereupon  the  trustees  conveyed  *\t^^  ^^^  ^  ^^  j^  was  held  that 
B  had  no  equity  of  redempti-;,^^  ^^  ch.  J.  Marshall  said:  ^^t 
is  a  necessary  ingredient  ir^  ^  mortgage  that  the  mortgagee  should 
iiave  a  remedy  against  *,^^  ^^j,  ^f  ^^^  ^^^^^^    I^  ^^.^  ^^^^ 
reaUy  exists  its  not  b  ^5^^  reserved  in  terms  wiU  not  affect  the  case. 
But  It  must  eris*^  jj^  ^^^^  ^  justify  a  construction  which  over, 
rules  the  expr  ^gg  ^^^^  ^^  ^j^^  instrument    Its  eidstence,  m  this 
case,  is  cer^jgjnly  not  to  be  collected  from  the*deed.    There  is  no 
mcxoow  i^gQient  of  a  pre-existing  debt,  nor  any  covenant  for 
''V-yment    An  action  at  law  for  the  recovery  of  the  momey  oer^ 
*ainly  would  not  have  been  sustained."    And  in  Jfbore  v,  JBstg,  5 
Tf.'H.  4T9,  where  the  condition  of  the  deed  was  for  ^he  perform* 
aiioe  'of  the  condition  of  a  bond  for  suppq^  H  was  held  no 
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mortgage.  The  case,  then,  is  not  affected  by  the  statute  of  this 
state  allowing  the  mortgagor  to  redeem  at  law. 

But  if  the  definition  of  a  mortgage  is  to  be  enlarged  so  as  to 
include  deeds  with  condition  for  the  performance  of  some  contract 
other  than  the  payment  of  money,  it  yet  must  be  for  the  perform- 
ance of  a  contract  where  the  damages  are  capable  of  computation 
by  the  court,  and  so  be  equivalent  to  a  condition  for  the  payment 
of  money ;  and  this  leads  to  the  same  question  in  respect  to  this 
deed  already  examined. 

Equity  never  interferes  except  where  the  thing  can  be  specific- 
ally done,  as  in  the  case  of  rent  or  payment  of  a  sum  of  money, 
Graham,  B.,  in  Bracehridge  v.  Buckley^  2  Price  231.  And  when- 
ever relief  has  been  sought,  it  has  been  accompanied  with  an  oiTer 
to  perform  the  very  act  required,  as  to  repair,  insure,  &c,  and 
make  amends  for  the  lapse  of  time.  But  here  the  act  cannot  be 
performed ;  and  the  relief  prayed  is,  that  the  court  will  make  a 
new  contract  for  the  parties,  and  compel  the  mortgagee  to  receive 
something  which  he  never  contracted  to  receive. 

And  even  if  the  nature  of  the  condition  were  such  that  its 
breach  were  held  capable  of  compensation,  the  orator  is  not 
entitled  to  relief;  for  he  does  not  state  that  the  forfeiture  was 
incurred  as  the  result  of  fraud,  accident,  mistake  or  surprise ;  and 
the  current  of  modern  authorities  limits  the  interference  of  courts 
of  equity  for  relief  against  forfeiture  to  cases  of  this  character ; 
2  Story's  Eq.  555,  sec.  1323  ;  Baxter  v.  Lansing,  7  Paige  352; 
Eaton  V.  Lyon,  3  Ves.  692,  695 ;  Bolfs  v.  Harris,  2  Price  222. 

The  orator,  Henry,  is  subject  to  all  the  liabilities,  and  affected 
with  all  the  legal  rights  which  attach  to  the  contract,  as  against 
his  grantors,  Benjamin  Tupper  and  David  Aikens ;  and  he  can 
daim  no  rights  or  equities,  as  against  the  mortgagee,  which  they 
could  not  have  asserted. 

The  opinion  of  the  court  was  delivered  by 

Repfield,  Ch.  J.  This  case  seems  to  involve  the  naked 
question,  whether  the  grantor  of  land  on  condition  of  defeasance^ 
if  he  fail  to  fulfill  the  covenant  annexed  to  the  deed  for  the  support 
lind  maintenance  of  the  grantee,  can  be  relieved,  in  equity,  from 
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the  failure  to  perform  such  condition ;  and  if  so,  whether  this  is 
matter  of  course,  and  under  all  circumstances,  in  courts  of  equity  5 
and  if  not,  under  what  particular  circumstances  such  relief  will  be 
granted. 

It  is  claimed  upon  both  sides,  that  this  court  have  determined 
the  question  in  their  favor.  The  plaintiffs  rely  upon  Austin  v. 
Raymond^  9  Vt.  420.  This  case  was  brought  by  the  grantee  for 
the  purpose  of  foreclosing  any  equity  in  the  grantor,  after  non- 
performance of  a  condition  to  afford  maintenance.  His  bill,  there- 
fore, must  assume  that  the  defendant  had  still  some  equity  in  the 
premises,  so  that  the  question  did  not  strictly  arise  in  the  case. 
But  the  judge,  in  giving  the  opinion  of  the  court,  says  it  had 
been  raised  by  counsel,  and  he  intimates  an  opinion  upon  it : 
"  There  is  certainly  no  difficulty  in  making  compensation  for  past 
maintenance,  any  more  than  in  any  case  of  contract  to  perform 
services."  And  it  is  added  that  an  assignee  or  subsequent  mort» 
gagee  may  be  admitted  to  perform  the  contract  in  future. 

And  the  defendant  claims  that  the  case  of  Dunklee  v.  Adams, 
21  Vt.  421,  has  overruled  the  case  of  Atistin  v.  Raymond,  and 
determined  the  question  in  his  favor.  The  opinion  of  the  judge 
delivering  the- opinion  in  that  case,  from  a  thorough  review  of  the 
authorities,  is  expressed  -somewhat  decidedly  against  the  power  of 
the  courts  of  chancery  to  grant  relief  in  such  cases.  But  in  con- 
clusion he  says  :  '^  It  is  not  intended  to  decide  the  case  upon  this 
ground,"  but  upon  the  circumstances  of  that  particular  case.  This 
must  leave  the  authority  upon  this  subject  much  as  before,  upon 
the  case  of  Austin  v.  Raymond.  And  although  we  are  not  satisfied 
that  the  point  was  necessarily  involved  in  that  case,  and  it  is  certain 
the  authorities  are  not  much  examined  there,  still  the  profession 
and  the  people  of  the  state  have,  perhaps,  to  some  extent,  regarded 
that  case  as  having  settled  the  question  in  the  state.  But  it  seems 
to  us  the  matter  is  still  so  far  open  that  it  is  expedient  to  examine  it 
in  detail,  and  determine  it,  if  possible,  upon  principle  and  authority. 

The  deed  seems  to  us  to  be  in  form  substantially  a  mortgage. 
It  is  a  deed,  subject  to  defeasance  by  the  non-fulfillment  of  a  con- 
dition subsequent.  And  that  is  all  there  is  in  any  mortgage.  At 
law  the  estate  is  gone  forever,  strictly  speaking.  The  estate,  by 
the  terms  of  its  cpeation,  could  only  exist  so  ]ong  as,  and  upon  the 
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performance  of  the  condition.  That  failing,  the  estate  lapses  and 
is  gone. 

But  equity,  as  a  general  thing,  will  relieve  the  party  from  snch 
a  forfeiture.  It  will  do  it  in  all  cases,  it  is  said,  where  camperuation 
can  he  made;  2  GreenL  Cruise  86,  sec  29. 

Chancellor  Kent  lays  down  the  rule  in  regard  to  relief  in  such 
cases,  that  it  is  confined  to  cases  where  the  forfeiture  has  heen  the 
effect  of  accident,  and  the  injury  is  capable  of  compensation; 
Langstan  v.  TompkinSy  4  Johns.  Ch.  431,  citing  Eolfe  v.  JHiarrie,  2 
Price  207 ;  Braeehridge  y.  BuchUy^  2  Price  200 ;  and  this  seems 
to  be  putting  the  matter  upon  reasonable  grounds. 

But  if  the  matter  is  really  capable  of  compensation,  it  is  more 
doubtful,  perhaps,  whether  the  cases  will  warrant  any  denial 
of  relief,  upon  the  ground  that  the  forfeiture  was  not  the  result  of 
accident.  It  is  certain  no  such  thing  is  required  to  be  shown  in 
the  naked  case  of  a  pecuniary  debt.  The  non-payment  may  be 
willful,  and  the  party  is  still  entitled  to  relief,  as  matter  of  right. 
But  the  case  of  DunJdee  y.  Adams  seems  to  have  settled  the  ques* 
tion  in  this  state,  that  relief  for  non-performance  of  collateral  duties 
is  matter  of  discretion  in  the  courts  of  equity,  to  be  judged  of 
according  to  the  circumstances  of  each  particular  case. 

And  in  HiU  ▼.  Barclay ^  18  Yesey  56,  which  is  a  very  elaborate 
case  upon  this  point,  although  the  chancellor,  Lord  £ldon,  says  a 
great  deal  about  the  difficulty  of  making  compensation,  in  money 
cases  even,  and  shows  very  clearly  that  the  payment  of  money  and 
interest,  in  most  cases,  is  no  compensation  for  not  having  it  when 
due,  and  so  shows  pretty  conclusively,  I  think,  that  there  is  no 
settled  principle  in  the  books  in  regard  to  what  cases  the  court  will 
relieve  from  forfeiture,  and  what  cases  they  will  not ;  and  that, 
after  all,  it  does  not  depend  so  much  upon  the  difficulty  of  making 
compensation  as  upon  other  circumstances  often.  Lord  Eldok 
says  if  the  covenantee  offers  to  overlook  the  forfeiture,  there  would 
seem  to  be  no  difficulty  in  allowing  subsequent  performance  of  a 
specific  act,  as  making  repairs.  But  ^  if  the  tenant  still  refused, 
upon  what  ground,"  asks  his  lordship,  ^  having  willfully  refused 
and  violated  all  his  covenants,  could  he  desire  a  court  of  equity  to 
place  him  in  exactly  the  same  situation  as  if  he  had  performed 
ll^/W?"    AiMi  tbii  point  of  willfal  neglect  and  non-f»e^^ 
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many  times  referred  to  in  that  case  as  an  invincible  obstacle  to 
relief.  These  two  points  seem  to  me  to  have  been  very  generally 
mixed  up  most  inextricably  in  the  equity  decisions  upon  the  subject. 
In  cases  where  the  condition  is  for  the  payment  of  money,  or  for  the 
performing  of  a  certain  value  of  services,  expressed  in  currency  as 
one  hundred  dollars  of  necessary  repairs  upon  buildings  leased,  it  has 
been,  I  think,  the  more  general  practice  of  the  court  to  grant  relief  as 
matter  of  right,  without  reference  to  the  inquiry  whether  the  default 
was  accidental  or  willful.  But  in  all  cases  where  the  thing  to  be 
done  was  something  collateral,  where  the  issue  qtumium  damnifir- 
catus  must  be  sent  either  to  a  jury,  or  masters,  before  the  court 
could  grant  relief,  they  have  pretty  generally,  I  think,  required  to 
be  satisfied  that  the  omission  to  perform  was  not  willful  but  acci- 
dental and  by  surprise,  and  it  has  been  held  always  in  such  cases 
to  depend  very  much  upon  the  circumstances  of  the  particular 
case.  That  relief  might  be  granted  in  equity,  even  where  the 
condition  was  for  the  performance  of  collateral  acts,  seems  to  be 
admitted  in  most  of  the  cases  upon  this  subject ;  Webber  v.  Smith, 
2  Vernon  103 ;  Back  v.  Leonard,  9  Mod.  90 ;  Oox  v.  Higford,  2 
Vernon  664 ;  Saunders  v.  Pope,  12  Vesey  282,  These  are  cases 
of  non-repair  of  premises  leased;  and  the  chancellor,  Lord 
EssKiNB,  says  in  the  last  case,  '^  I  cannot  agree  it  is  necessary 
the  non-performance  of  the  covenant  should  have  arisen  from  mere 
accident  or  ignorance."  The  cases  are  abundant  where  relief  has 
been  granted  against  forfeiture  of  title  by  non-performance  of  other 
collateral  acts,  as  for  not  renewing  a  lease ;  Bawstone  v.  Bentley,  4 
Br.  C.  C.  415 ;  or  for  cutting  down  timber  when  covenanted  against, 
on  pain  of  forfeiture ;  Northcote  v.  Duke,  Ambler,  511 ;  TTumuu  v. 
Porter,  1  Ch.  Ca.  95.  But  it  has  been  held  relief  will  not  be 
granted  where  the  forfeiture  arises  from  an  act  incapable  of  com- 
pensation, although  of  no  essential  damage  to  the  other  party,  as 
the  breach  of  a  condition  not  to  assign ;  Wafes  v.  Moeaio,  9  Mod. 
112.  The  same  rule  obtains  where  the  forfeiture  arises  from  an 
omission  to  insure ;  Rolfe  v.  Harris,  2  Price  206. 

Judge  Stobt  inclines  to  the  opinion^  that  in  the  English  Chan- 
cery this  relief  is  more  sparingly  granted  of  late  than  formerly 
especially  in  cases  beyond  the  payment  of  money  eo  nomine  ;  but 
thinkfly  as  every  one  must,  that  there  is  no  just  ground  for  oonfioing 
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it  to  SO  narrow  limits,  and  thus  to  deny  relief  in  all  cases  where 
the  failure  is  in  regard  to  some  collateral  act,  capable  of  definite 
estimation  bj  a  master  or  a  jury ;  but  concludes  the  present  Eng- 
lish rule  is  confined  to  granting  relief  for  non-performance  of 
covenants,  where  the  breach  occurs  from  "  accident,  mistake,  fraud 
or  surprise,  although  the  breach  is  capable  of  just  compensation." 
But  the  cases  which  he  cites  upon  this  point  are  in  Vesey  and 
earlier,  most  of  them ;  and  result  from  Lord  Eldon's  criticisms 
chiefly,  which  we  have  before  alluded  to,  but  which  he  did  not 
himself  act  upon  to  the  full  extent ;  Reynolds  v.  Pitt,  19  Vesey 
140,  18  id,  supra. 

It  seems,  however,  to  be  pretty  well  established  in  England,  that 
relief  for  non-repair  of  premises  will  not  be  granted  as  matter  of 
course,  and  especially  when  there  was  a  willful  default ;  Brace* 
bridge  v.  BacUey,  2  Price  200;  Hill  v.  Barclay,  16  Vesey  402 
and  18  id,  56.  But  where  the  failure  is  from  "  accident,  fraud, 
surprise  or  ignorance  not  willful,"  relief  will  be  granted ;  2  Lead. 
C.  in  Equity,  464,  465  ;  Eaton  v.  Lyon,  3  Vesey  C93 ;  the  result 
of  all  which  seems  to  be,  that  there  is  no  well  settled  rule  upon 
the  subject,  or  none  which  is  not  liable  to  considerable  varia- 
tion, and  to  be  affected  by  the  circumstances  of  the  particular  case. 

It  certainly  cannot  be  maintained,  fram  the  authorities,  that  relief 
is,  in  all  cases,  limited  to  the  non-payment  of  money.  Nor  is  there 
any  principle  whereby  it  can  be  made  to  appear  that  such  cases 
are  the  only  ones  where  compensation  can  be  made.  IVIany 
collateral  duties  are  just  as  susceptible  of  compensation  as  a 
covenant  to  pay  money,  as  undertakings  to  deliver  goods,  to  repair 
premises,  or  to  afford  support  even ;  for  in  all  these  cases  the  non- 
performance, at  the  time,  is  not  fully  compensated  by  the  payment 
of  the  same  value  and  interest  at  an  after  time.  The  non-pay- 
ment of  a  sum  of  money,  at  a  particular  time,  may,  under  circum- 
stances, be  ones  ruin,  and  at  others  it  may  be  a  positive  benefit,  if 
the  interest  be  subsequently  paid ;  and  so  of  any  collateral  duty. 
And  in  regard  to  this  support,  it  is  no  doubt  capable  of  being  stated 
in  strong  terms,  and  quite  consistent  with  supposable  emergencies. 
But  the  case  would  not  be  dififerent,  in  fact  or  in  principle,  if  it  was 
a  stipendiary  sum  in  money,  for  the  purposes  of  support,  either  in 
hi^i  or  in  terms  expressed  in  the  contract. 
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But  the  apprehension  that  this  equitable  relief  shall  be  abso- 
lutely confined  to  cases  of  pecuniary  debts,  is  certainly  presenting 
a  very  .shortened  view  of  the  range  of  equitable  principles.  Such 
a  limit,  to  be  held  absolutely  binding  in  all  cases,  would  certainly 
look  like  an  evasion  of  just  and  reasonable  discretion. 

But  we  must  all  feel  that  cases  of  the  character  before  the 
court  should  be  received  with  something  more  of  distrust,  and 
relifif  afforded  with  more  reserve  and  circumspection,  than  in 
ordinary  cases  of  collateral  duties.  And  although  we  are  not 
prepared  to  say  that  it  must  appear  that,  in  all  cases,  the  failure 
arises  from  surprise,  or  accident,  or  mistake,  we  certainly  should 
not  grant  relief  when  the  omission  was  willful  and  wanton,  or 
attended  with  suffering  or  serious  inconvenience  to  the  grantee,  or 
there  was  any  good  ground  to  apprehend  a  recurrence  of  the  failure 
to  perform,  as  was  held  in  Dankfee  v.  Adams,  20  Vt.  421. 

But  in  the  present  case  nothing  of  this  appears  on  this  demurrer ; 
but,  on  the  contrary,  it  is  alleged  that  the  orator  was  surprised  at 
the  finding  of  the  jury  that  the  condition  of  the  deed  had  not  been 
fully  performed  by  Aikens  and  others.  It  does  not  very  distinctly 
appear  when  the  failure  did  occur,  whether  before  or  after  the 
conveyance  to  the  orator,  nor  is  it  very  material,  perhaps,  except  in 
regard  to  the  proof  of  motive  in  the  orator  and  his  claim  to  relief. 

The  court  very  readily  admit  that  the  subject  under  considera- 
tion may  admit  of  many  cases  where  no  relief  should  be  granted 
in  equity.  This  very  class  of  cases  will  afford  abundant  illustrations 
of  the  essential  necessity  and  manifest  propriety  of  holding  the 
subject  under  the  control  of  the  courts  of  chancery,  and  making 
the  relief  dependent,  to  some  extent,  upon  circumstances.  The 
case  might  occur  where  the  refusal  to  afford  daily  support  would 
be  wanton  and  wicked :  indeed,  where  it  might  proceed  from  mur- 
derous intentions  even  ;  and  it  is  even  supposable  that  the  treatment 
of  those  who  were  the  objects  of  the  services,  should  be  such  as  to 
subject  the  grantor  to  indictment  for  nianslaughter,  or  murder  even, 
and  possibly  to  ignominious  punishment,  and  to  death.  To  afford 
relief  in  such  a  case,  for  the  benefit  of  the  heirs,  would  be  to  make 
the  court  almost  partakers  in  the  offense. 

And  the  case,  upon  the  other  hand,  is  entirely  supposable  and  of 
not  infrequent  occurrence,  where,  through  mere  inadvertence,  a 
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technical  breach  may  have  occarred  in  the  non-performance  of 
some  unimportant  particular,  in  kind  or  decree,  where,  through 
perhaps  mere  diflference  in  construction,  or  error  in  judgment,  one 
may  have  suffered  a  forfeiture  of  an  estate,  at  law,  of  thousands  of 
dollars  in  value,  where  the  collateral  service  was  not  of  one  dolhu^s 
value,  and  attended  with  no  serious  inconvenience  to  the  grantee. 
Not  to  afford  relief  in  such  case  would  be  a  discredit  to  the 
enlightened  jurisprudence  of  the  English  nation  and  those  Ameri* 
can  states  who  have  attempted  to  follow  the  same  modeL 

Decree  of  chancellor  reversed.     Demurrer  overruled.     Case 
remanded. 


J^ACOB  Patrick  v.  Abraham  Adams  and  Warren  Adams. 

Merger  of  eontraeU.    Arhitnxtion.    Sevocadan.     Chnsiruetian  of 
tuhnMtioiu 

A  bond  eannot  be  altertd  or  rap«neded  by,  or  merged  in  a  mere  oral  agreement. 

Where  by.  arbitration  bonds  the  parties  agreed  to  submit  certain  snits  then  pending 
between  them,  but  by  mistake  one  suit  intended  to  have  been  referred  with  the 
rest  was  omitted,  and  the  parties  subsequently  agreed  by  parol  that  the  suit  so 
omitted  should  also  be  refbrred,  tried  and  determined  with  the  othen,  and  this 
agreement  was  subsequently  revoked  by  one  of  the  parties,  it  was  keU  that  the 
subsequent  agreement  did  not  merge  or  supersede  the  bond,  and  that  its  revocation 
was  no  Jnstilieation  ibr  a  revocation  by  the  other  party  of  the  submissiOB  under 
the  bonds. 

flImiMf,  that  a  submission  of  all  matters  and  differences  of  every  name,  nature  and 
description,  and  more  especially  of  certain  suits  which  are  particularly  speoilled, 
would  include  a  suit  pending  but  which  was  not  specified  with  the  others. 

atmtU^  that  in  such  a  submission  if  there  is  a  provision  that  the  eases  are  to  be 
dedded  according  to  law,  and  one  of  the  suits  is  pending  in  a  court  of  chancery, 
the  law  of  that  court  in  reference  to  that  case  would  be  understood. 

Debt  on  »  bond  for  two  hundred  dollars  dated  May  29th,  1854. 
The  defendants  prayed  oyer  of  the  condition  of  the  bond  which 
was  at  follows: 
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^  The  condidon  of  the  above  obligation  is  such  that,  whereas  the 
said  Abraham  Adams  and  Jacob  Patrick  have  agreed  to  submit 
and  refer  all  matters  and  difRsrences  of  every  name^  nature  and 
description  existing  between  them,  and  more  especially  cases  num* 
bered  67,  68,  69,  287,  and  12,  now  upon  the  docket  of  Windsor 
county  court,  May  Term,  1854,  to  the  final  award,  determina- 
tion and  deciabn  of  *  *  *  *  referees,  mutually  agreed  upon 
by  said  parties,  to  be  decided  according  to  law  and  evidence,  boUi 
as  respects  all  damages  claimed  in  said  cases  and  the  costsaccrued 
and  accruing  on  the  same.  Now,  therefore,  if  the  said  Abraham 
Adams  shall  abide  the  award  and  decision  of  said  referees  in  the 
above  named  suits  and  all  matters  in  dispute  between  said  parties, 
and  shall  pay  to  said  Patrick  all  damages  and  costs  awarded  by 
said  referees  to  be  paid  by  said  Abraham  Adams,  and  any  of  the 
parties  to  the  above  numbered  cases,  to  said  Patrick  in  the  matters 
in  dispute  so  submitted,  then  this  instrument  to  become  void ;  oth* 
erwise  in  force  and  virtue.** 

The  defendants  then  plead  general  performance ;  to  which  the 
plaintiff  replied  that  the  said  Abraham  Adams  revoked  the  sub- 
mission; and  to  this  replication  the  defendants  rejoined  thaf  on 
the  29th  day  of  May,  1854,  and  before  the  said  supposed  writing 
obligatory  was  pretended  to  be  made  or  executed,  it  was  mutually 
agreed  between  the  said  Jacob  and  the  said  Abraham,  to  submit 
all  matters  then  in  controversy  between  them,  or  in  which  they  or 
either  of  them  were  interested,  and  all  suits,  as  well  those  in 
chancery  as  at  law,  and  especially  those  suits  named  in  the  con- 
dition of  said  supposed  writing  obligatory,  and  a  suit  then  pending 
in  the  court  of  chancery  in  said  Windsor  county  in  favor  pf  said 
Abraham  against  said  Patrick,  to  the  arbitrament,  award  and  final 
determination  of  said  *  *  *  and  thereupon  the  said  supposed  writ- 
ing obligatory  was  drawn  up  in  which  the  said  suit  in  chancery  was, 
through  mistake  of  the  person  who  drew  said  writing,  omitted ; 
and  the  said  Abraham  supposing  said  writing  was  in  all  respects 
conformable  to  said  agreement,  signed  the  same  and  procured  the 
said  Warren  to  sign  the  same  as  surety ;  and  afterwards,  to  wit,  on 
the  first  day  of  July,  1854,  at  said  Ludlow  and  before  said  arbitrators 
were  notified  of  their  said  appointment,  and  before  anything  had 
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been  done  in  the  premises  the  said  Abraham  was  informed  of  the 
mistake  and  omission  of  said  suit  in  chancery  in  the  condition  of 
said  writing,  and  therefore  informed  the  said  Patrick  thereof,  and 
also  informed  said  Patrick  that  he  could  not  and  would  not  proceed 
with  said  arbitration  under  said  writing,  and  the  plaintiff  there- 
upon assured  the  said  Abraham  that  said  arbitration  should  pro- 
ceed and  be  determined  in  all  respects  according  to  their  agreement 
as  hereinbefore  set  forth,  and  that  in  consideration  that  said  Abra- 
ham would  permit  said  arbitration  to  proceed,  and  not  revoke  said 
submission,  the  plaintiff  faithfully  promised  the  said  Abraham  that 
he  would  correct  the  said  writing,  and  include  in  said  submission 
the  said  suit  in  chancery,  or  enter  into  an  obligation  in  writing  to 
that  effect  before  said  arbitrators  should  be  called  out  to  hear  and 
decide  said  matters  in  controversy  and  said  suits ;  and  said  defen- 
dants aver  that,  confiding  in  the  promise  and  agreement  of  the 
plaintiff,  as  above  stated,  the  said  Abraham  did  not. revoke  said 
submission,  but  suffered  the  same  to  stand  to  be  proceeded  with  as 
agreed  between  him  and  the  plaintiff  as  above  stated ;  and  the 
defendants  further  aver  that  the  said  Abraham  afterwards,  to  wit, 
at  said  Ludlow  on  the  first  day  of  September,  1854,  and  often 
thereafter,  and  long  before  said  arbitrators  appointed  a  time  for 
hearing  and  deciding  said  controversies  and  suits,  and  before  any- 
thing had  been  done  in  the  premises,  the  said  Abraham  requested 
the  plaintiff  to  correct  said  writing  and  include  in  said  submission 
said  suit  in  chancery,  or  to  enter  into  an  obligation  in  writing  to 
that  effect,  but  the  plaintiff  refused  so  to  do,  and  insisted  that  the 
defendants  should  be  bound  by  siiid  writing  obligatory  as  the  same 
was  originally  drawn,  and  thereupon  the  plaintiff  procured  the 
said  arbitrators  to  appoint  a  time  and  place  for  hearing  and  decid- 
ing said  controversies  and  suits,  and  gave  notice  thereof  to  said 
Abraham,  who  immediately  thereupon  notified  and  informed  the 
plaintiff  that  he,  the  said  Abraham,  for  the  reason  aforesaid,  should 
not  proceed  with  said  arbitration,  and  immediately  thereupon 
notified  said  arbitratoi-s  thereof,  and  revoked  said  pretended  sub- 
mission, as  he  had  a  good  and  legal  right  to  do  for  the  cause 
aforesaid." 

To  this  rejoinder  the  plaintifis  demurred.    The  county  oourt» 
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December  Term,  1856, —  Underwood,  J.,  presiding, —  overruled 
the  demurrer  and  adjudged  the  rejoinder  sufficient ;  to  which  the 
plaintiff  excepted. 

S,  FuUaniy  for  the  plaintiff. 

Converse  ^  Barrett  and  /.  F,  Deane,  for  the  defendants. 

There  was  a  waiver  of  the  bond  as  it  was  written  and  it  could 
not  therefore  be  enforced ;  Lattimore  v.  Hanson^  14  Johns. 
330 ;  Fleming  v.  Gilbert,  3  Johns.  527 ;  Munroe  v.  Perkins,  9 
Pick.  298. 

This  defense  is  available  at  law  under  the  fact  as  admitted; 
Lawrence  v.  Dole,  1 1  ih.  549.  ^ 

This  defense  is  also  available  on  the  ground  of  a  new  contract^ 
which  superseded  the  bond. 

Whether  the  agreement  was  or  was  not  in  writing  does  not 
appear  but  if  in  parol  no  objection  on  that  score*  See  cases  above 
cited. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  question  intended  to  be  raised  bj  the 
pleadings  is  whether,  if  one  of  the  parties  to  a  bond  of  submission 
to  arbitrators  claims  that,  by  mistake,  some  part  of  the  controversy 
agreed  to  be  submitted  is  omitted  from  the  bond,  and  the  other 
party  accedes  to  this  claim  and  agrees  to  have  the  bond  corrected, 
so  as  to  include  the  omission,  but  subsequently  refuses  to  have  the 
alteration  made,  the  other  party  is  thereby  released  from  perform- 
ance of  the  bond  ? 

It  is  a  familiar  principle  that  a  contract  cannot  be  altered  except 
by  another  contract  of  equal  force.  A  bond  cannot  be  altered  by 
a  mere  oral  agreement  upon  consideration,  because  the  bond  being 
a  contract  of  a  higher  nature  is  not  merged  in  the  oral  agreement. 
But  it  is  held  that  where  the  defendant  in  a  bond  is  induced  not 
to  perform  it  by  an  oral  contract  to  accept  something  else,  this 
shall  bind  the  other  party,  because  it  will  be  a  fraud  upon  the 
obligor  to  allow  him  to  be  thus  misled.  And  the  fraud  of  the 
obligee  is  a  defense  to  a  bond.  This  is  the  effect  of  the  cases 
cited  by  the  defendant  in  the  argument    And  if  the  defense  comes 
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within  this-  principle  it  shcrald  prevail.  As,  if  the  plaintiff  had 
agreed  to  waive  the  bond,  and  trusting  to  such  agreement  the 
defendants  had  omitted  to  attend  the  arbitrators,  thej  could  proba- 
bly not  be  made  liable.  But  a  mere  naked  agreement,  or  one 
upon  consideration,  does  not  have  this  effect.  And  it  seems  to  us 
the  rejoinder  here  only  presents  the  case  of  an  agreement  to  alter, 
or  at  most  to  release  the  bond,  which  was  not  so  acted  upon  by 
the  defendant  as  to  amount  to  any  fraud  in  the  plamtiff.  The 
whole  contract  upon  both  sides  being  revocable,  the  most  the 
plaintiff's  oral  agreement  to  alter  the  bond,  so  as  to  include  the 
chancery  suit,  could  amount  to,  was  an  agreement  to  submit  that  to 
the  same  arbitrators  at  the  same  time.  This  of  course  must  be 
equally  revocable  with  tly  bond,  and  must  have  been  so  under- 
stood by  the  defendants.  It  then  became,  on  the  construction  put 
upon  it  in  the  rejoinder,  an  additional  contract  of  submission. 
This  the  plaintiff  has  revoked,  and  if  it  was  a  binding  contraot  he 
is  liable  for  damages,  probably,  for  doing  so. 

But  as  this  contract  could  not  merge  or  supersede  the  bond,  we 
think  the  revocation  of  it  is  no  such  fraud  upon  the  defendants 
as  wiU  excuse  them  from  performing  the  bond.  And  the  mere 
fact  that  there  was  a  mistake  in  the  bond  will  be  no  defense  to  it. 
So  that  the  party's  only  remedy,  upon  the  facts  alleged  in  the 
rejoinder,  seems  to  be  an  action  upon  the  subsequent  agreement,  or 
an  application  to  a  court  of  chancery  to  reform  the  bond. 

We  treat  the  new  contract  as  a  mere  oral  or  parol  contract, 
because  the  counsel  on  both  sides  so  treat  it,  and  because  the 
construction  being  most  strongly  against  the  pleader,  it  is  presumed 
that,  if  the  law  requires  the  new  contract  to  be  under  seal  in  order 
to  mei^  the  former  one,  and  it  is  not  so  alleged,  it  was  not  under 
seal,  and  if  the  pleader  requires  to  show  a  contract  under  seal 
or  in  writing  under  the  statute  of  frauds,  he  must  so  allege  in 
his  plea,  or  it  will  be  presumed  against  him. 

But  it  seems  to  us  the  bond,  as  set  forth  on  oyer,  probably  did 
include  the  chancery  suit,  and  the  provision  in  regard  to  the  arbi* 
trators  deciding  the  case  according  to  law  is  to  be  understood 
chancery  law  in  the  chancery  suit. 

It  is  perhaps  somewhat  questionable  whether,  after  craving 
oyer  of  the  condition  of  the  bond,  and  spreading  it  upon  the 
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record,  a  plea  that  it  did  not  contain  the  chancery  suit  between 
the  parties,  when  in  terms  it  included  all  disputes  and  controver* 
sies  between  them,  might  not  be  regarded  as  a  departure  or  repug- 
nancy in  pleadings.  But  we  have  not  diosen  to  decide  the  case 
upon  any  such  ground. 

Judgment  reyersed.* 

Judgment,  rejoinder  is  insufficient,  and  the  plaintiff  recoyer  his 
damages  and  costs. 


Shubael  Buss,  admntstratar  of  Abcx  Baxrosi,  v.  Bek jamik 

Fat. 

SuUtUe  of  UmUaHom. 

The  itetate  of  limitations  will  commenM  nmnlng  mgainst  m  person  residing  out  of 
the  state,  having  no  known  attachable  property  within  it,  only  Ik-om  snoh  time  as 
he  comes  to  reside  or  remain  in  the  state;  HaU  ▼.  NetrnUk^  Washington  eoimiy. 

If  a  debtor  resides  oat  of  the  state  it  is  not  necessary,  in  order  to  prevent  the  statute 
of  limitations  from  mnning  upon  his  liability,  that  he  should  hare  known  attach- 
able property  within  this  state  for  six  years  oontinnonsly  and  without  intermp- 
tlon.  If  he  has  it  at  different  periods,  amounting  in  all  to  six  years,  it  will  be 
•aflkdent. 

Fsrtnership  property  belonging  to  a  firm  of  whlcb  the  debtor  is  a  member,  whleh 
firm  is  not  shown  to  be  insolvent,  is  property  of  the  debtor  "  which  could  by  the 
common  and  ordinary  process  of  law  be  attached,"  within  the  meaning  of  the 
statnte  on  this  subject. 

AssuMPsrr  upon  a  promissory  note.  Pleas,  the  general  issue, 
a  discharge  in  bankruptcy,  and  the  statute  of  limitations.  To  the 
plea  in  bankruptcy  the  plaintiff  replied  a  new  promise ;  and  to 
the  plea  of  the  statute  of  limitations  the  plaintiff  replied,  that  tbe 
defendant  was  absent  from,  and  resided  without  this  state  at  the 
time  the  cause.of  action  accrued,  and  that  he  had  not  been  wiUiin 
this  state  six  years,  nor  had  known  attachable  property  within  the 
state  smoe  that  time.  Trial  by  jury,  December  Term,  1856^^ 
Ukpbbwood,  J.,  presiding. 
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On  trial  the  plaintiff  gave  in  evidence  the  note  declared  upon, 
and  also  gave  evidence  tending  to  prove  that  the  defendant  resided 
in  Dalton,  in  the  state  of  New  Hampshire,  at  the  time  the  note 
in  suit  was  executed,  and  that  he  continued  to  reside  there  until 
a  shoil;  time  previous  to  the  commencement  of  this  suit 

The  defendant  gave  evidence  tending  to  prove  that  he  had  had 
attachable  property  in  this  state  frequently  since  the  cause  of  action 
accrued  upon  the  note  in  suit,  some  of  which  belonged  to  himself, 
individually,  and  some  of  which  belonged  to  copartnerships  in  New 
Hampshire,  of  which  he  was  a  member,  and  suflBcient  to  satisfy 
the  plaintiff's  debt,  and  that  of  this  the  said  Abel  Barron,  or  his 
agent,  sometimes  had  personal  knowledge,  and  that  it  was  known 
to  others  in  the  state ;  also,  that  he  had  frequently  been  in  this 
state  since  the  note  hecame^ue,  and  up  to  the  time  when  this  suit 
was  brought.  The  defendant's  evidence  further  tended  to  show 
that  said  partnership  property  belonged  to  the  defendant  and  one 
Taylor,  partners  under  the  firm  of  Fay  &  Taylor,  and  no  question 
was  made  about  their  solvency  or  insolvency. 

The  court  charged  the  jury,  that  as  the  defendant  resided  with- 
out this  state  when  the  cause  of  action  accrued,  and  had  since 
continued  so  to  do,  it  must  appear  that  he  had  "  known  property 
in  this  state,  which  by  the  ordinary  process  of  law  could  have 
been  attached,"  for  six  years  between  the  time  the  note  fell  due 
and  the  commencement  of  this  suit ;  that  the  statute  did  not 
require  that  such  property  should  have  remained  continuously  six 
years  within  this  state,  but  if  such  known  property  was  in  the 
state  at  different  times,  but  to  the  amount  of  six  years  in  all,  it 
answered  the  requirements  of  the  law,  and  the  statute  of  limita- 
tions would  bar  the  action.  To  the  charge  so  given  the  plaintiff 
excepted  ;  claiming,  and  having  requested  the  court  to  charge  that 
the  property  should  have  been  in  the  state  six  years  continuously, 
so  that  the  plaintiff  at  any  time  during  the  six  continuous  years 
could  have  attached  it. 

The  court  further  charged  the  jury,  substantially,  that  though 
partnership  property  was  liable  for  partnership  debts  in  preference 
to  the  private  debts  of  the  partners,  especially  where  the  firm  was 
insolvent,  yet  that  a  partnership  might  be  so  abundantly  solvent 
that  the  partnership  property  might  not  be  thereby  under  any 
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8erious  embarrassment  as  to  being  available  to  answer  the  private 
debts  of  the  partners,  and  that  the  jury  might  consider  in  this  case 
whether  this  partnership  property  was  or  was  not  thus  embar- 
rassed ;  if  not,  then  it  would  constitute  known  property  within  the 
meaning  of  the  statute,  which  might  be  attached  to  satisfy  this 
debt,  and  be  regarded  in  the  same  light,  under  the  statute,  as  the 
defendant's  private  property ;  that  the  interest  of  a  partner  in  the 
partnership  property  (which  in  this  case  was  an  undivided  half) 
was  liable  to  attachment  and  sale  to  satisfy  the  private  debts  of 
the  partner,  subject  to  the  right  of  partnership  creditors  to  have  a 
preference  where  the  firm  was  insolvent.  To  this  charge  also  the 
plaintiff  excepted. 

Other  questions  arose  upon  the  trial  of  the  issue  upon  the  plea 
of  a  discharge  in  bankruptcy,  which,  not  being  decided  by  the 
supreme  court,  it  is  unnecessary  to  state. 

Washburn  S^  Marsh,  for  the  plaintiff.  * 

Under  the  plea  of  the  statute  of  limitations,  the  defendant's 
testimony  tended  to  prove  that  he  had  frequently  been  in  this 
state  since  the  note  became  due.  But  this  does  not  show  that  he 
either  remained  or  resided  in  the  state ;  and  therefore  this  proof 
could  not  give  him  the  benefit  of  the  statute ;  HaU  v.  Nesmithy 
Sup.  Ct.,  Wash.  CO.,  Sept.  T.  1856  ;  (Law  Rep.,  Jan.  1857,  525). 

The  defense,  then,  rests  upon  the  fact  that  during  his  absence 
from  the  state  he  had  here  known  attachable  property ;  and  upon 
this  point  the  charge  was  erroneous,  in  holding  it  sufficient  that 
the  property  was  in  the  state  at  different  times,  but  sufficient  to 
make  six  years  in  all.  The  words  of  the  statute  contemplate  that 
he  should  have  such  property  within  the  state  during  the  entire 
time  of  his  absence  ;  Wheeler  v.  Brewer y  20  Vt.  116  ;  Boyce  v. 
Hurd,  24  Vt.  620.  There  must  be  a  period,  at  least  of  six  years, 
during  all  of  which  the  plaintiff  may  be  able  to  secure  his  debt, 
either  upon  the  body  or  the  property  of  the  debtor ;  and  if  the 
presence  of  property  is  relied  upon,  it  must  appear  that  it  has 
been  within  the  state  six  years  without  interruption ;  Sissons  v. 
Biehnett,  6  N.  H.  557 ;  Dow  v.  Sayward,  12  N.  H.  271 ;  S.  C, 
14  N.  H.  9. 
The  property  must  consist  of  estate  unembarrassed ;  the  creditor 
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is.  not  bound  to  regard  an  equitable  or  an  incumbered  title ;  Soyee 
T.  Hurdy  24  Vt.  626;  Daw  y.  Scu/ward,  14  N.  H.  9.  But  the 
jury  were  allowed,  in  this  case,  to  consider  property  as  giving  the 
defendant  the  benefit  of  the  statute,  which  belonged  to  a  firm,  of 
which  the  defendant  was  a  member,  all  the  members  of  the  firm 
residing  in  New  Hampshire,  and  the  place  of  business  beii^  there. 
No  testimony  was  produced  showing  t^e  solvency  of  that  firm ; 
and  yet  the  jury  were  directed  to  inquire  whether  the  property 
was  free  from  embarrassment  It  certainly  was  not  unembar- 
rassed property,  by  reason  of  the  Hen  upon  it  of  the  partnership 
creditors ;  and  the  dodbt  expressed  by  Ch.  J.  Parkbr  in  Dow  y. 
Sayward,  14  N.  H.  13,  is  entitled  to  great  weight 

0.  P.  CVumdlerj  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  On  the  issne  arising  under  the  plea  of  the  statute 
of  limitations  in  this  case,  the  question  arises  whether  the  note 
mentioned  in  the  dedaration  is  saved  from  the  operation  of  that 
statute  by  the  residence  of  the  defendant  in  another  state,  and  by 
his  not  having  in  this  state  known  property,  which  by  the  common 
and  ordinary  process  of  law  could  be  attached.  It  appears  from 
the  case  that  the  defendant  was  a  resident  in  Dalton,  in  the  state 
of  New  Hampshire,  at  the  time  the  note  was  executed,  and  that 
he  continued  to  reside  there  until  a  short  time  previous  to  the 
commencement  of  this  suit  In  such  case  the  statute  provides 
that  the  time  of  his  absence  in  that  state  is  not  to  be  reckoned  as 
any  part  of  the  time  limited  for  the  commencement  <^  the  action, 
unless  he  has  known  property  in  this  state  liable  to  be  attached. 
The  fact  stated  in  the  exceptions  that  the  defendant  had  frequently 
been  in  this  state  smce  the  note  fell  due,  and  up  to  the  time  when 
the  suit  was  brought,  does  not  subject  the  note  to  the  operation  of 
the  statute.  In  the  case  of  Hall  v.  NesmiAy  decided  in  Washing- 
ton county  during  the  present  circuit,  it  was  held  that  the  defen- 
dant must  have  come  to  remain  or  reside  in  this  state  in  order  that 
the  time  shall  be  redconed  for  the  limitation  of  the  action.  Th^ 
statute  of  limitations,  therefore,  has  not  run  upon  this  note^  unless 
it  ajipeani  that  the  defendant  has  had  ktiowa  property  within  this 
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State  for  the  period  of  six  years,  which  could  by  the  common  and 
ordinary  process  of  law  be  attached.  The  jury,  under  the  charge 
of  the  court,  have  found  that  the  defendant  did  have  known  prop- 
erty  in  this  state  at  different  times^  in  all  for  the  period  of  six 
years,  between  the  time  the  note  fell  due  and  the  commencement 
of  this  action ;  and  the  court,  in  their  charge  to  the  jury,  instructed 
them  that  under  these  circumstances  the  note  was  barred  by  the 
statute.  It  is  insisted  that  the  charge  in  that  particular  was  erro« 
neous,  and  that  the  statute  requires,  in  case  the  defendant  does  not 
reside  in  this  state,  he  should  have  known  property  during,  that 
period  which  could  be  attached,  for  the  full  time  of  six  years,  co»- 
tinuotiely  and  without  interruption.  The  construction  of  the  act, 
in  this  particular,  has  now  for  the  first  time  been  presented  for 
decision  in  this  state.  The  case  of  Wheeler  v.  Brovm,  20  Vt.  116, 
to  which  we  were  referred,  has  no  bearing  on  this  subject.  The 
only  question  in  that  case  was,  whether  the  defendant  had  known 
property  in  the  state,  not  whether  it  should  have  been  held  contin- 
uously. In  the  case  of  Royce  v.  Hard^  24  Vt.  620,  the  subject 
was  incidentally  referred  to,  but  a  decision  of  the  question 
expressly  avoided.  The  statute  of  New  Hampshire  on  this  sub- 
ject is  similar  in  its  provisions  to  our  own.  In  the  case  of  SeS' 
sions  V.  Bicknellj  6  N.  H.  555,  the  debtor,  a  resident  of  Maine, 
had  property  in  New  Hampshire  for  less  than  a  year ;  and  in 
Dorr  V.  Sayward,  12  N.  H.  271,  the  question  was  as  to  the  noto* 
riety  of  ownership  of  property,  and  not  as  to  the  time  or  necessity 
of  a  continuous  ownership.  The  necessity  of  a  continuous  own- 
ership of  property  in  that  state  for  six  years  was  not  involved  in 
either  of  these  cases.  The  language  of  the  court  in  that  case  that 
"  unless  there  had  been  property  of  the  defendant  within  the  state 
during  the  fidl  term  of  six  years^^  the  statute  would  be  no  bar, 
we  apprehend  was  not  intended  to  convey  the  idea  that  a  continu- 
ous and  uninterrupted  ownership  was  necessary.  It  was  sufficient 
in  these  cases  to  say  that  if  the  debtor  had  known  property  in 
that  state  for  less  than  six  years,  the  claim  was  not  barred  by  the 
statute ;  and  that  is  all  which,  we  understand,  was  decided  by  the 
court. 

But  whatever  may  be  the  construction  given  to  the  statute  in 
that  state,  we  feel  no  disposition  to  depart  from  the  coostrt^Qtion  9f 
26 
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the  act  which  it  has  practically  received  in  this  state,  and  which, 
we  think,  is  dictated  alike  by  its  general  object  and  by  public 
policy.  The  principle  upon  which  that  saving  in  the  act  is  foun- 
ded is,  that  no  presumption  can  arise  against  a  party  for  not  suing 
in  another  state  or  country,  nor  until  by  reasonable  diligence  and 
inquiry,  service  of  process  can  be  made  in  this  state  on  the  person 
of  the  debtor,  or  at  least  upon  so  much  of  his  property  as  will 
yield  a  substantial  benefit  to  the  plaintiff.  We  can  entertain  no 
doubts  that  if  the  defendant  had  come  to  reside  in  this  state,  and 
had  actually  resided  here  for  the  period  of  six  years  in  all,  though 
it  was  by  occasional  interruptions,  that  the  statute  would  bar  the 
claim  ;  Hackett  v.  Kendall,  23  Vt,  276.  Neither  can  we  entertain 
any  doubt  that  it  was  the  intention  of  the  legislature  to  place  the 
ownership  of  property  in  this  state  on  the  same  ground.  If  the 
debtor  comes  to  reside  in  this  state,  or  has  known  property  within 
it,  the  statute  commences  running,  and  at  the  expiration  of  six 
years  it  constitutes  a  perfect  bar.  If,  during  any  portion  of  that 
time,  the  defendant  removes  or  resides  out  of  the  state,  and  has  not 
known  property  within  it,  that  time,  and  only  that  time,  is  to  be 
deducted ;  and  if,  in  all,  six  years  have  expired  in  which  service 
of  process  could  have  been  made  in  this  state,  either  upon  the 
body  or  known  property  of  the  debtor,  the  statute  constitutes  a 
bar  to  the  action.  Under  this  construction  the  mischief  intended 
to  be  remedied  by  the  act  is  avoided.  The  creditor,  by  the  exer- 
cise of  reasonable  diligence,  is  enabled  to  enforce  the  collection 
and  payment  of  his  claim  within  the  jurisdiction  of  the  courts  of 
this  state,  and  the  debtor  can  have  the  benefit  of  all  legal  pre- 
sumptions which  arise  from  the  neglect  of  the  party  to  enforce  his 
claim,  which  it  was  the  policy  of  the  act  to  provide. 

The  objection  that  the  property  owned  by  the  defendant  in  this 
state  was  partnership  property,  and  therefore  is  not  such  known 
property  as  will  subject  the  individual  debt  of  this  defendant  to 
the  operation  of  the  statute  of  limitations,  we  think,  is  not  well 
taken. 

The  rule  seems  to  be  well  settled  that  the  property  of  the 
defendant  in  this  state  must  not  only  be  known,  so  that  by  reason- 
able diligence  it  can  be  found  and  attached,  and  be  of  an  amount 
sufficient  to  yield  a  substantial  benefit  to  the  plaintiff,  but  it  must 
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also  be  property  unembarrassed,  and  liable  to  be  levied  upon  for 
the  satisfaction  of  the  debt ;  Royce  v.  Hurd^  24  Vt  626  ;  Dorr  v. 
Sayward,  14  N.  H.  9 ;  Wheeler  v.  Brown,  29  Vt  113.  In  Bard- 
well  y.  Perry,  19  Vt.  292,  it  was  held  that,  at  law,  both  separate 
and  joint  creditors  of  a  partnership  may  attach  either  separate  or 
joint  property,  and  sell  it  upon  execution  in  satisfaction  of  their 
judgments,  without  regard  to  the  equities  of  the  debtors.  But  in 
equity,  the  creditors  of  an  insolvent  partnership  are  entitled  to 
have  the  partnership  effects  applied  in  satisfaction  of  their  debts 
in  preference  to  the  creditor^  of  individual  partners.  This,  how- 
ever, is  a  mere  right  in  equity,  and  exists  only  in-  cases  of  an 
insolvent  partnership  ;  WasMmrn  v.  Bank  of  B.  Falls,  19  Vt.  278  ; 
Shedd  V.  Wilson,  27  Vt  480.  At  law  such  property  is  unembar- 
rassed, and  liable  to  be  levied  upon  for  the  satisfaction  of  the 
plaintiff's  debt  It  would  be  the  attachment  of  a  legal  right,  not 
of  an  equitable  interest ;  Dorr  v.  Sayward,  12  N.  H.  275  ;  ibid 
14  N.  H.  9.  In  this  case  the  jury,  under  charge  of  the  court, 
have  found  that  the  property  was  not  embarrassed,  even  with  that 
equitable  claim.  So  that,  if  that  iact  should  be  regarded  as  mate- 
rial in  the  case,  the  objection  is  removed.  We  have  no  occasion 
to  say  that  it  would  be  material,  even  if  the  firm  had  been  formed 
and  were  doing  business  in  this  state ;  much  less,  in  a  case  where 
the  firm  exists  and  is  doing  business  in  another  state.  It  appearing 
in  this  case,  therefore,  that  the  defendant  had  known  property  in 
this  state  for  the  period  of  six  years  after  the  cause  of  action 
accrued,  and  before  this  action  was  commenced,  we  think  the  note 
is  barred  by  the  statute.  This  renders  it  unnecessary  to  decide  the 
questions  which  were  raised  under  the  plea  of  a  discharge  in 
bankruptcy. 

Judgment  affirmed. 
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JoHx  Parkeb  v.  Rufus  Kendrick  and  Hiram  Moore. 
Fraud  in  law.     Beasonable  inquiry. 

The  charge  of  the  coonty  conrt,  considered  in  coDoection  with  the  testimony  to 
which  it  had  reference,  held  conformable  to  the  decisions  and  law  in  this  state 
respecting  the  change  of  possesMon  required  upon  a  sale  or  mortgage  of  personal' 
estate  to  make  it  available  against  tije  creditors  of  the  vendor  or  mortgagor. 

Reasonable  inquiry  in  reilsrence  to  a  particular  subject  is  such  iuquiry  as  a  prudent 
and  carefbl  man  would  make  upon  a  subject  of  equal  importance  in  which  he  was 
interested. 

Trover  for  certain  hides  and  leather.  Plea  the  general  issue ; 
trial  by  jury,  December  Term,  1856, —  Underwood,  J.,  pre- 
siding. 

The  plaintiff*  introduced  evidence  tending  to  show,  that  as  early 
as  1851  he  became  the  joint  owner  with  one  Daniel  Tarbell,  jr., 
of  certain  tannery  premises,  and  of  the  stock  therein  ;  that  they 
entered  into  a  partnership  in  the  business  of  purchasing  hides, 
tanning  the  same  and  selling  the  leather,  under  the  firm  of  J.  Par- 
ker &  Co.,  and  carried  on  said  business  until  September  21  st,  1853, 
the  plaintiff  being  the  active  partner,  and  having  the  sole  and 
exclusive  management  of  the  business;  that  about  the  29th  of 
June,  1852,  the  plaintiff  purchased  of  Tarbell  one-h^lf  of  a  build- 
ing at  South  Royalton,  called  the  shoe  shop,  and  gave  therefor  two  . 
notes  of  two  hundred  and  fifty  dollars  each,  which  Tarbell  trans- 
ferred to  Solomon  Downer,  who  owned  and  held  them  on  said  2l8t 
of  September,  1853,  at  which  time  said  Tarbell  purchased  out  the 
plaintiff's  interest  in  the  stock  in  said  tannery,  and  hi:i  half  at  the 
shoe  shop,  and  that  upon  that  occasion  Tarbell  executed  to  the 
plaintiff  a  note  for  one  thousand  and  fifty  dollars,  a  guaranty 
against,  and  an  agreement  to  pay  the  two  notes  held  by  Downer, 
and  a  further  agreement  which  was  as  follows : 

"  South  Eoyalton,  September  21,  1853.  I  hereby  agree  to  turn 
out  to  John  Parker  all  the  stock  in  the  tannery,  and  all  the  stock 
belonging  to  the  same,  whether  in  the  process  of  tanning  or  in  the 
finish  room,  or  in  green  state,  as  collateral  security  for  the  pay- 
ment of  one  promissory  note,  dated  September  20,  1853,  for  the 
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sum  of  one  thousand  and  ^^^  dollars,  and  payable  ort  demand. 
I  also  turn  out  to  said  Parker  all  the  above  stock  for  the  security 
of  the  payment  of  two  notes  for  two  hundred  and  ^^y  dollars  each, 
signed  by  said  Parker,  now  in  the  hands  of  Solomon  Downer ; 
said  notes  are  dated  June  29,  1852,  and  are  payable,  one  in  one 
year  from  date,  and  one  in  two  years  from  date,  with  interest 
aniiually.  I  also  agree  that  said  Parker  may  have  the  use  of  said 
tannery  buildings,  yard,  &c.,  and  also  the  finishing  rooms,  for  the 
purpose  of  holding  possession  of  the  above  stock,  for  the  consider- 
ation of  my  having  the  use  of  all  the  land  and  orchard  belonging 
to  us  jointly. 

"  I  Daniel  Tarbell,  jr.,  reserve  to  myself  the  right  to  carry  on 
said  ^nnery  in  any  way  I  may  choose,  by  at  all  times  keeping 
the  amount  of  said  stock  good,  so  as  not  to  weaken  or  impair  the 
security  said  Parker  may  have  in  the  same." 

The  plaintifTs  evidence  tended  further  to  show  that  he  continued 
to  hold  and  keep  the  same  possession  and  control  of  the  tannery 
premises  and  the  stock  therein  as  he  had  held  and  exercised  dur- 
ing the  continuance  of  the  partnership,  until  the  property  was 
taken  and  carried  away  by  the  defendant  Moore  on  an  execution 
in  favor  of  Kendrick  against  Tarbell,  for  which  taking  and  carry- 
ing away  this  suit  was  brought ;  and  that  Tarbell  at  no  time  took 
any  control  or  management  of  the  same,  either  before  or  after  said 
sale,  and  was  not  upon  the  tannery  premises  at  all  after  the  sale 
and  before  the  levy  of  said  execution. 

The  defendants  introduced  evidence  tending  to  show,  among 
other  things,  that  one  Frizzell  was  employed  as  a  hired  man  dur- 
ing the  partnership  of  John  Parker  &  Co.,  to  labor  in  the  tannery ; 
that  he  was  hired  and  paid  by  Tarbell,  and  continued  in  the  same 
way  down  to  about  the  12th  of  May,  1854,  when  he  received 
written  notices  from  the  plaintiff  and  Tarbell  to  quit ;  that  one 
^ Allen,  a  clerk  of  Tarbell's,  kept  the  tannery  accounts  and  Tarbell's 
accounte  of  other  business ;  that  after  the  sale  to  Tarbell  of  Par- 
ker's interest  in  the  stock,  Parker  was  employed  in  other  business 
of,  and  carried  on  a  farm  of  Tarbell's ;  that  Frizzell  after  that 
rendered  accounts  of  the  tannery  business  to  TarbelL 
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The  plaintiff  then  introduced  testimony  tending  to  show  that 
Tarbell  paid  Frizzell,  by  an  arrangement  made  between  him,  Tar- 
bell  and  Parker,  because  Frizzell  and  Parker  were  not  on  speak- 
ing terms,  and  that  Parker  accounted  to  Tarbell  for  what  he  paid 
him. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  if  they 
should  find  the  fact  that  he  was  the  joint  owner  with  Tarbell  of 
the  tannery  premises,  and  the  active  partner  in  the  firm  of  J.  Par- 
ker &  Co.,  and  as  such  had  the  sole  charge  and  control  of  the 
business  during  the  continuance  of  the  partnership,  and  that  upon 
the  sale  it  was  agreed  that  he  should  have  a  lien  upon  the  stock  in 
the  tannery  and  a  lease  of  Tarbell's  half  of  the  tannery  premises, 
and  that  he  thereafter  retained  tod  kept  the  same  possession  <jf  the 
premises  as  he  had  during  the  copartnership,  with  the  additional 
control  of  Tarbell's  half  of  the  same,  that  it  was  a  sufficient  pos- 
session in  law  to  maintain  his  lien,  and  he  would  be  entitled  to 
recover ;  and  that  if  the  jury  should  find  from  the  evidence  that 
the  plaintiff  took  such,  and  all  the  possession  of  the  property  that 
from  its  nature  and  situation  it  was  susceptible  of,  that  it  was  in 
law  a  sufficient  possession,  and  he  would  be  entitled  to  recover. 
The  court  declined  so  to  instruct  the  jury,  but  did  instruct  them 
that  in  order  to  entitle  the  plaintiff  to  recover  he  must  be  found  to 
have  taken  and  retained  exclusive  possession  of  the  property,  after 
the  lien  was  given  him ;  that  the  question  would  be,  whether,  after 
the  sale  to  Tarbell,  and  at  the  time  of  the  attachment,  he,  Tarbell, 
or  Parker  had  possession  and  control ;  and  it  would  be  for  the 
jury  to  say,  from  all  the  facts  and  circumstances  of  the  case, 
whether  an  observer  or  the  creditors  of  Tarbell  on  reasonable 
inquiry  would  learn  such  fact  that  they  would  be  bound  to  know 
that  Parker  had  such  a  lien  and  had  control  of  the  property ;  if 
the  jury  so  found,  their  verdict  should  be  for  the  plaintiff;  but  if, 
on  the  contrary,  under  all  the  facts  and  circumstances  proved,  the 
jury  should  think  a  person  going  there  to  inquire  would,  on  reason- 
able inquiry,  have  been  at  a  loss  to  know  which  of  the  two  con- 
trolled, and  would  not  have  learned  such  facts,  by  which  he  would 
be  bound  to  know  Parker  had  such  lien  and  control,  then  Parker 
had  not  such  a  possession  as  would  enable  him  to  recover,  and  their 
verdict  should  be  for  the  defendants. 
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To  the  refusal  of  the  court  to  charge  as  requested,  and  to 
the  chaise  as  given,  the  plaintiff  excepted.  Verdict  for  the 
defendants. 

Cr.  Eolfe,  for  the  plaintiff. 

O.  M,  Lamh  and  D.  (7.  Dennisony  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  in  the  present  case  is  in 
regard  to  the  sufficiency  of  the  charge  as  applicable  to  the  testi- 
mony in  the  case.  And  in  revising  the  proceedings  of  the  county 
court,  and  especially  in  respect  to  the  phraseology  of  their  instruc- 
tions to  the  jury,  we  do  not  intend  to  require  any  particular 
formvla.  The  question  here  was  in  regard  to  the  requisite  change 
of  possession  in  order  to  perfect  a  sale  or  mortgage  of  personal 
property  as  against  the  creditors  of  the  vendor  or  mortgagor. 

This  case  is  somewhat  different  from  that  of  Hvichina  v.  Gil- 
christj  28  Vt  82.  The  property  there  being  upon  the  land  of  a 
third  person,  and  only  a  constructive  possession  in  any  one,  and 
being  bulky  and  incapable  of  tradition  from  hand  to  hand,  the 
court  held  that  upon  the  sale  no  actual  removal  was  necessary. 
And  in  the  present  case  in  one  respect  a  similar  question  might 
arise,  that  is,  whether  it  could  become  necessary  to  remove  this 
property  upon  the  mortgage  to  the  plaintiff,  or  whether,  indeed,  if 
before  the  mortgage  the  business  had  been  under  the  exclusive 
control  of  the  plaintiff,  there  could  be  any  change  so  as  to  give 
him  any  more  notorious  possession.  And  the  plaintiff's  requests 
seem  to  have  reference  exclusively  to  this  point.  And  if  the  court 
had  charged  contrary  to  those  requests,  it  certainly  would  have 
been  error.  But  we  do  not  understand  the  court  to  have  done  sa 
They  only  say  that  after  the  mortgage  the  plaintiff  must  have 
taken  and  retained  exclusive  possession,  and  that  there  must  have 
been  such  a  change  in  the  transaction  of  the  business  there  that 
upon  inquiry  those  interested  could  have  learned  the  change  of 
title.  We  do  not  understand  this  to  import  that  it  must  have  been 
80  arranged  that  a  mere  looker  on  could  spell  this  out  by  his  own 
observation,  but  only  that  upon  inquiry  he  could  find  it  out     And 
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this  seems  to  qs  reasonable,  and  that  a  charge  merely  in  the  form 
of  the  plaintiff's  requests  without  this  qualification  would  have 
been  objectionable,  because  it  might  have  led  the  jury  to  suppose 
no  change  whatever  was  necessary  in  the  conduct  of  the  business. 
And  we  think  after  the  plaintiff  took  a  mortgage  of  the  entire 
stock  the  workmen  should  have  been  exclusively  under  his  control, 
and  in  such  a  manner  as  to  have  known  it  themselves  at  least 
And  if  they  had  known  it,  then  any  one  interested,  making  the 
proper  inquiry,  could  have  learned  that  the  business  was  conducted 
exclusively  by  the  plaintiff,  and  this  must  lead  them  directly  to  the 
plaintiff  for  further  inquiry^  when  they  would  at  once  learn 
the  change  of  title,  and  this  is  all  which  the  charge  seems  to 
indicate. 

But  taking  the  uncontradicted  testimony  in  the  case,  it  certainly 
seems  to  very  strongly  countenance  the  other  alternative  in  the 
charge  upon  which  the  jury  were  directed  to  find  a  verdict  for  the 
defendants.  The  very  contract  of  mortgage  in  terms  secures  tlie 
exclusive  control  of  the  business  to  the  mortgagors,  with  the  single 
exception  of  ^  keeping  the  amount  of  said  stock  good,  so  as  not  to 
weaken  or  impair  the  security  the  said  Parker  may  have  in  the 
-  same."  In  the  former  |>art  of  the  writing  it  is  stipulated  that 
Parker  shall  have  the  use  of  the  buildings,  yard,  &c.,  ^far  the 
purpose  of  keeping  the  above  stocL"  Taking  this  altc^ther  it 
seems  to  provide  either  for  a  joint  possession,  or  a  mixed  posses- 
session  in  the  two,  or  to  speak  more  accurately,  perhaps  it  does 
provide  for  a  constructive  possession  in  Parker  by  a  lease  of  the 
buildings  and  an  actual  possession  and  control  of  the  entire  busi- 
ness by  Tarbell,  the  mortgagor,  and  this  is  no  sufiicient  charge  of 
possession.  And  the  other  uncontradicted  facts  seem  to  confirm 
thb  view.  Frizzle,  the  principal  workman  in  the  tannery,  seems 
to  have  been  hired  and  paid,  and  taken  his  instructions,  if  he  had 
any,  from  Tarbell,  for  he  was  not  on  speaking  terms  with  Parker 
it  is  said  in  the  case.  And  Parker  all  this  time,  it  is  said  in  the 
case,  was  employed  on  one  of  Tarbell's  farms,  and  Tarbeli's  clerk 
kept  the  accounts  of  the  concern.  This  is  the  defendants'  testi- 
mony merely,  but  it  is  mostly  uncontradicted  in  the  detail,  and  it 
seems  to  us  to  justify  the  charge  given,  and  if  believed  by  the 
jury^  as  from  the  verdict  we  are  to  infer  it  was,  it  abowed  »e 
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legal  change  of  possession  whatever.  While  upon  the  other  hand 
the  jury,  under  the  instructions  given,  if  they  had  believed  the 
plaintiff's  testimony,  must  have  given  a  verdict  for  him. 

The  charge,  as  given,  seems  to  conform  to  the  decisions  of  this 
court,  and  the  illustrations  given  by  the  judge  do  not  seem  to  us 
objectionable.  It  is  said  the  jury  were  not  told  what  reasonable 
inquiry  was.  That  could  only  be  defined  by  saying  it  was  such 
inquiry  as  a  prudent  and  careful  man  would  make  upon  a  subject 
of  equal  importance,  in  which  he  was  interested,  and  that  is  no 
more  definite  than  the  expressions  used ;  Stephenson  v.  Clark,  20 
Vt.  624 ;  Bonms  v.  StehbinSy  26  Vt.  659. 

The  charge  in  this  case  certainly  excludes  the  idea  that  the 
plaintiff  could  be  said  to  have  the  exclusive  control  and  possession 
of  that  business,  when  it  was  carried  on  by  workmen  who  were 
employed  and  paid  by  Tarbell,  although  he  did  it  at  the  request 
and  for  the  benefit  of  the  plaintiff,  and  the  plaintiff  paid  him. 
This  is  the  possession  of  Tarbell  and  not  of  the  plaintiff.  The 
law  requires  that  all  such  agency  and  control  of  the  vendor 
should  be  excluded,  and  that  is  all  the  charge  required,  and  if 
the  court  had  explicitly  complied  with  the  plaintiff's  request,  in 
addition  to  what  they  did  say,  it  would  not  vary  the  Itgal  effect 
of  the  charge,  as  given.  One  alternative  of  the  charge  is  sub- 
stantially what  the  plaintiff  requested ;  that  is,  if  be  held  exclu- 
sive posbession  of  the  property,  af^er  the  mortgage*,  his  title  was 
good.  This  the  charge  recognizes.  How  he  held  it  before  the 
sale  is  not  important. 

Judgment  reversed. 
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The  Town  op  Sharon  v.  The  Town  of  Cabot. 
Pauper. 

A  pauper  had  separated  from  his  wife  who  went  to  reside  in  the  town  of  S.  The 
pauper  afterwards  went  to  S.,  but  without  any  purpose  of  remaining  there  any 
length  of  time,  or  of  living  with  his  wife,  but  aft«r  his  arrival  they  concluded  to 
live  together,  and  he  hired  her  boarded  with  a  relative  in  S.,  and  went  himself  to 
work  for  a  person  in  the  same  town  and  vicinity,  but  without  having  in  contem> 
pletion  any  particular  time  during  which  be  would  remain  there,  and  within  a 
few  days  thereafter  he  was  taken  sick  and  received  assistance  from  the  town.  Heldj 
that  he  had  come  to  reside  in  the  town  of  S.  so  as  to  Justify  a  removal  of  him  to 
the  town  of  his  legal  settlement. 

A  settlement  acquired  by  a  widow  in  her  own  right  is  not,  since  the  revision  of 
the  statutes  in  1889,  communicated  to  her  minor  children  by  her  deceased  husband, 
who,  at  the  time  of  their  father's  death,  had  a  derivative  settlement  from  him. 

The  provision  in  sec.  2  of  ch.  16  of  the  Bevlsed  Statutes  (Comp.  Stat.  ch.  17,  sec.  2,) 
applies  only  to  cases  in  which  persons  had  begun  to  acquire  settlements  in  their 
own  right,  and  not  to  derivative  settlements,  which  might  have  been  thereafter 
obtained  but  for  the  provisions  of  the  iirst  section  of  that  chapter. 

Appeal  from  an  order  of  removal  of  one  Otis  R.  Collins  from 
Sharon  to  Cabot,  made  December  23d,  1854.  Plea,  unduly 
removed,  and  thcU  the  pauper  had  not  come  to  reside  in  Sharon, 
which  pleas  were  traversed.  Trial  by  court  by  agreement  of  par- 
ties, December  Term,  1856, —  Underwood,  J.,  presiding. 

It  appeared  that  Thomas  Collins,  father  of  the  pauper,  had  his 
settlement  in  Cabot  in  April,  1831,  when  the  pauper  was  bom,  and 
that  said  Thomas  died  there  in  1835 ;  that  in  1836  the  pauper 
went  to  live  in  Greensboro',  with  his  uncle,  John  Alden;  that 
Cabot  agreed  with  said  Alden  to  keep  the  pauper  till  seven  years 
old,  and  to  pay  Alden  for  keeping  him.  It  appeared  that  the 
pauper  lived  with  Alden  eleven  or  twelve  years,  and  then  went 
roaming  about  from  place  to  place,  in  this  and  other  states,  until  he 
was  married,  in  August,  1852 ;  that  after  he  was  married  he  lived 
with  his  wife  at  said  Greensboro'  two  or  three  iponths ;  that  they 
then  went  to  Glover,  where  they  lived  until  March,  1853,  and  then 
went  to  Thetford  and  lived  two  months,  and  then  to  Manchester, 
New  Hampshire,  and  remained  there  and  in  Lawrence,  New 
Hampshire,  until  January,  1854,  and  then  moved  back  to  Greens- 
boro' and  lived  there  until  April,  1854,  and  then  went  to  Glover, 
and  lived  there  until  August,  1854,  when  the  pauper  and  his  wife 
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parted,  his  wife  going  to  Thetford  to  live  with  her  mother,  taking 
her  trunk  and  clothing,  from  which  place  she  afterwards  went  to 
one  Chadwick's,  in  Sharon,  who  was  her  brother ;  that  after  the 
pauper's  wife  left  Glover  the  pauper  worked  at  different  places 
there,  until  December,  1854,  about  Thanksgiving  time,  when  he 
took  his  trunk  and  clothing,  and  all  his  effects,  and  went  off  roam- 
ing without  any  purpose  of  returning ;  and  went  to  Chadwick's,  in 
Sharon,  where  his  wife  was,  to  see  a  child  she  had,  bom  after  she 
left  Glover,  hit  tnthout  any  purpose  of  remaining  there  any  length 
of  time,  or  of  living  with  his  wife  ;  that  after  the  pauper  arrived 
at  Chadwick's  he  and  his  wife  concluded  to  live  together  again^  and 
he  hired  her  boarded  there  by  the  week,  and  let  himself  to  work 
for  Chester  Downer,  in  Sharon,  where  he  worked  twelve  days,  and 
then  went  to  work  for  one  Bascomb,  in  Sharon,  and  after  working 
two  days  was  taken  sick,  and  being  in  need  of  relief,  applied  to 
the  overseer  of  Sharon,  who  assisted  him  to  the  amount  of  twenty- 
eight  dollars  and  fifty-six  cents,  and  the  order  of  removal  was  then 
made.  It  further  appeared  that  the  pauperis  mother  went  to 
Greensboro*  to  reside  in  1837,  where  she  resided  about  eleven  years 
continuously,  where  she  gained  a  settlement  by  such  residence.  The 
pauper  had  his  trunk  and  clothing  and  all  his  effects  with  him  at 
Sharon  when  the  order  was  made,  but  when  he  first  went  there  to 
see  his  child,  he  went  with  no  Jixed  purpose  of  remaining  there  any 
length  of  time,  and  when  he  and  his  wife  concluded  to  live  togeUier, 
and  he  hired  her  boarded  at  ChadwiclCs,  as  above  stated,  it  did  not 
appear  that  any  particular  time  was  in  contemplation  during  which 
he  should  remain  there. 

Upon  these  facts  the  court  rendered  judgment  that  the  pauper's 
last  legal  settlement  was  in  Cabot,  and  that  he  had  come  to  reside  in 
Sharon  at  the  time  the  order  wets  made.  Exceptions  by  the  town 
of  Cabot 

Peck  4"  Colby,  for  the  town  of  Cabot 

W.  C.  French,  for  the  town  of  Sharon. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.     This  is  an  appeal  from  an  order  of  removal  of  one 
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Otis  R  Collins,  a  pauper,  from  the  town  of  Sharon  to  the  town  of 
Cabot  The  case  was  tried  under  the  issues,  whether  the  pauper 
was  duly  removed^  and  whether,  previous  to  the  order  of  removal 
being  made,  he  had  come  to  the  town  of  Sharon  to  reside.  In 
relation  to  the  residence  of  the  pauper  at  Sharon  previous  to,  and 
at  the  time*  the  order  of  removal  was  made,  we  perceive  no  error 
in  the  ruling  of  the  county  court  If  the  question  is  regarded  as 
one  of  fact,  it  is  conclusively  determined  by  the  finding  of  the 
county  court  If  it  is  a  question  of  law,  the  case  of  MiddUhury  v. 
Wakhamy  6  Vt.  200,  is  decisive  of  this  case. 

The  remaining  inquiry  in  the  case  arises,  whether  the  pauper 
had  his  legal  settlement  in  Cabot,  to  which  place  the  order  of 
removal  was  made.  Thomas  Collins,  the  father  of  the  pauper,  had 
his  legal  settlement  in  Cabot  until  his  decease  in  1835,  in  which 
place  the  pauper  was  bom  in  April,  1831.  The  pauper  therefore 
obtained  a  derivative  settlement  from  his  father  in  Cabot  It  is  not 
pretended  that  the  pauper  has  obtained  in  his  own  right  a  settle* 
ment  in  any  other  town  in  this  state.  Under  those  circumstances 
this  order  of  removal  was  properly  made,  unless  the  pauper  8ubse«> 
quently  obtained  a  derivative  settlement  in  Greensboro'  in  the  right 
of  his  mother.  It  appears  in  the  case  that  the  pauper  was  about 
the  age  of  four  years  at  the  decease  of  his  father,  and  that  in  1837 
his  mother  went  to  Greensboro'  to  reside,  and  that  she  gained  a 
legal  settlement  in  that  town  by  residence.  If  this  pauper  obtained 
a  derivative  settlement  in  Gn^ensboro'  in  the  right  of  his  mother, 
this  order  of  removal  to  .Cabot  was  unduly  made.  The  case  of 
Bradford  v.  Lunenhurgh^  5  Vt.  481,  was  decided  previous  to  the 
Revised  Statutes  of  1839.  In  that  case  it  was  held  that ''  A  child 
derives  a  settlement  from  his  father ;  and  if  his  father  dies,  and  his 
mother  subsequently  acquires  a  new  settlement,  the  child  derives 
the  settlement  of  his  mother."  The  same  rule  prevails  in  Con* 
necticut ;  4  Conn.  373 ;  and  such  seems  to  be  the  settled  rule  of  the 
English  cases ;  Lord  Ray  1474 ;  2  Botts'  Poor  Laws,  32,  pi.  58 
to  62 ;  2  Strange  746.  That  rule  rests  upon  tlie  general  principle 
that  the  father  during  life  is  under  obligation  to  support  the  minor 
children,  so  long  as  they  form  a  part  of  the  family,  and  afler  his 
decease  that  obligation  rests  upon  the  mother.  If  the  mother  of 
this  pauper  bad  acquired  her  settlament  in  Greensboro'  previous 
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to  the  act  of  1839,  it  is  probable  the  pauper  would  have  obtained 
a  derivative  settlement  from  her  in  that  town.  Such  would  have 
been  the  case  unless  the  residence  of  the  pauper  when  a  child  in 
the  family  of  Mr.  Alden  by  the  procurement  of  the  town  of  Cabot 
would  be  regarded  as  an  emancipation. 

In  the  revision  of  the  statutes  in  1839,  different  provisions  were 
made.  By  that  act,  p.  128,  sec.  1,  it  is  provided  that  **  Legitimate 
children  shall  follow  and  have  the  settlement  of  their  father,  if  he 
have  any  within  the  state,  until  they  gain  a  settlement  of  their  own.^ 
It  is  only  where  the  father  has  no  legal  settlement  in  the  state,  that 
the  children  follow  and  have  the  settlement  of  their  mother.  It  is 
a  matter  of  express  provision  that  this  pauper  shall  have  a  deriv* 
ative  settlement  from  his  father  in  Cabot,  and  that  he  shall  retain 
that  settlement  until  he  acquires  one  in  his  own  right.  His  settle- 
ment cannot  be  changed  by  any  other  act  or  event.  No  other 
exception  is  made  in  the  act.  The  pauper  never  having  acquired 
any  other  settlement  in  his  own  right,  he  still  retains  his  derivative 
settlement  in  Cabot,  to  which  place  we  think  the  order  of  removal 
was  properly  made. 

The  second  section  of  the  act  of  1839  excepts  from  its  provisions 
all  persons  who  have  begun  to  acquire  a  settlement  under  the  oper- 
ation of  former  laws.  It  is  under  the  provisions  of  this  section 
the  mother  acquired  her  settlement  in  Greensboro',  though  this  act 
was  passed  before  her  settlement  was  perfected.  But  that  provision 
has  no  effect  in  this  case.  It  applies  to  those  cases  only  where 
persons  have  begun  to  acquire  settlements  in  their  own  rights.  It 
cannot  be  said  that  this  pauper  had  begun  to  acquire  a  derivative 
settlement  in  Greensboro'  previous  to  the  act  of  1839,  when  his 
mother  had  not  then  a  settlement  in  that  town,  and  possibly  might 
never  have  acquired  one ;  Poultney  v.  Glover,  23  Vt.  328.  We 
think  the  pauper's  legal  settlement  was  in  Cabot,  and  that  the  order 
of  removal  was  duly  made. 

Judgment  affirmed. 


398  WINDSOR  COUNTY. 


Ingals  et  nz.  v.  Brooks. 

AzEL  Ingals  and  Leafy  Ikgals  his  wife  r.  Isbael  Bbooks 
AND  Clark  Bbooks. 

Conveyance  of  land  to  secure  payment  of  the  graniori  debts.    Pay- 
ment by  grantee.     Fraud, 

I.  B.  conveyed  his  real  estate  to  C.  B.,  in  oonslderation  of  whleh  C.  B.  agreed  to  pay 
all  I.  B.'B  debts,  among  which  was  one  doe  to  the  plaintiiBi.  Upon  being  called 
upon  to  pay  the  plaintiffs'  claim,  C.  B.  claimed  to  have  an  offbet,  but,  by  a  compro- 
mise, he  paid  one-half  of  the  plaintifib^  claim,  and  released  his  oflbet,  intending  it 
as  a  fhll  satisfaction.  The  plaintiflSi  sued  I.  B.  for  the  other  half,  and,  by  his  con- 
sent, but  without  the  knowledge  of  C.  B.,  obtained  a  Judgment  against  him  for  it, 
and  an  execution  which  he  levied  upon  a  portion  of  the  premises  conveyed  to  C.  B. 
Held  that  the  land  was  not  subject  to  snch  levy,  the  conveyance  of  it  firom  I.  B.  to 
C  B.  not  having  been  designed  to  defeat  the  plain tifb'  claim  as  a  creditor;  and 
that  the  Judgment  should  be  regarded  either  as  a  debt  against  I.  B.,  accruing  sub- 
sequent to  the  conveyance,  for  the  payment  of  which  neither  C.  B.  nor  the  land 
were  holden,  or  else  as  a  ihiud  upon  the  defendants'  compromise  and  settlement. 

Ejectment  for  lands  in  Chester.  The  defendant,  Israel  Brooks, 
did  not  appear ;  Clark  Brooks  plead  the  general  issue,  which  was 
tried  by  the  court  at  the  December  Term,  1856, —  Underwood, 
J.,  presiding, — when  the  following  facts  appeared : 

The  plaintiff,  Leafy  Ingals,  formerly  Leafy  Brooks,  held  a  note 
against  the  defendant,  Israel  Brooks,  dated  November  13,  1845, 
for  ninety  dollars,  and  interest  On  the  14th  of  September,  1846, 
Israel  Brooks  conveyed  to  his  son,  the  defendant,  Clark  Brooks,  all 
his  real  estate,  including  the  premises  sued  for,  which  the  said  Clark 
took  immediate  possession  of,  and  upon  which  he  thereafter  resided 
down  to  the  time  of  the  trial,  his  father,  Israel  Brooks  residing 
there  with  him.  At  the  time  Clark  Brooks  took  possession  of  the 
premises,  and  for  about  one  and  a  half  years  thereafter,  the  said 
Leafy  boarded  in  his  family,  and  made  it  her  home  there,  and 
during  the  time  was  sick  some,  and  also  during  the  time  did  some 
work  for  the  said  Clark  and  the  rest  of  the  family.  When  Clark 
Brooks  took  said  deed  of  his  father,  and  as  part  consideratioii 
therefor,  he  agreed  to  pay  all  the  debts  of  the  said  Israel,  including 
a  mortgage  debt  then  on  the  premises,  amounting,  at  the  time,  to 
some  six  or  seven  hundred  dollars.  Sometime  after  the  plaintiff, 
Leafy,  had  left  the  family  of  Clark  Brocffs,  the  plainti&  and  one 
Wakefield,  who  held  the  note  as  security,  went  with  it  to  said 
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Clark  and  requested  him  to  pay  it,  they  knowing  that  he  had 
obligated  himself  to  pay  all  the  debts  of  his  father.  The  said 
Clark  admitted  his  liability  to  pay  his  father^s  debts,  but  insisted 
he  had  already  paid  said  note  by  boarding  and  taking  care  of 
Leafy,  or  that  he  had  claim  enough  against  her  for  such  board, 
care,  &c.,  to  more  than  pay  the  note,  and  that,  therefore,  he  ought 
not  to  pay  any  part  of  it  After  considerable  negotiation  about 
the  matter,  it  was  finally  agreed  between  the  plaintiffs  and  Clark, 
with  the  consent  of  Wakefield,  that  Clark  should  pay  one  half  of 
the  note,  and  that  it  should  be  given  up,  and  also  the  claim  of  said 
Clark  for  board,  care,  &c.,  of  said  Leafy.  In  pursuance  of  this 
agreement  one  half  of  said  note  was  paid  and  the  note  given  up  to 
Clark,  to  be  cancelled,  who  has  ever  since  kept  it  Clark  had 
paid  all  the  debts  of  Israel,  except  the  mortgage  debt  on  the  farm, 
and  that  he  had  paid  in  part  Before  the  compromise  between 
the  plaintiff  and  Clark,  above  named,  the  said  Israel  told  the 
plaintiffs  to  get  what  they  coiTld  out  of  him  on  said  note,  and  the 
balance  of  said  note  he  would  pay ;  and  afterwards  a  suit  was 
commenced  and  prosecuted  against  said  Israel,  and  a  judgment 
obtained  for  the  other  half  of  said  note,  upon  which  judgment  an 
execution  was  issued  and  levied  upon  the  land  described  in  the 
declaration,  which  the  plaintiff  claimed  to  hold  under  and  by  virtue 
of  said  levy.  It  was  conceded  that  Clark  Brooks  had  no  knowl- 
edge of  the  directions  and  promise  of  Israel,  or  of  the  suit,  until 
long  after  final  judgment  against  soii  Israel. 

Upon  the  foregoing  facts  the  court  rendered  judgment,  pro 
formaj  for  the  plaintiffs,  to  all  which  the  defendant  excepted. 

S.  FvUam^  for  the  plaintiff.  • 

W.  Rounds  and  Converse  ^  Barrett,  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  levy  being  made  upon  the  hypothesis 
that  the  title  of  the  land,  as  to  these  plaintiffs  and  Clark  Brooks, 
was  still  in  Israel  Brooks  for  the  purpose  of  paying  this  debt,  it 
becomes  the  cardinal  question  in  the  case,  whether  this  view  of 
the  case  is  sound. 

In  order  to  entitle  a  creditor  to  levy  upon  property  of  his  debtor, 
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after  sale  and  conveyance  of  such  property,  it  is  necessary  to  show 
that  he  was  a  creditor  at  the  time  of  the  conveyance  ordinarily, 
and  that  his  debt  still  subsists,  not  only  as  to  the  debtor,  but  also 
as  to  the  vendee  or  grantee  of  the  property. 

He  must  also  show,  under  the  statute,  that  the  sale  and  convey- 
ance was  made  with  the  purpose  of  defeating  or  delaying  that 
class  of  creditors  to  which  the  plaintiff  belongs. 

Now,  in  the  present  case,  it  seems  difficult  to  establish  these 
propositions  in  fnvor  of  the  plaintiffs,  without  giving  the  case  a 
forced  and  unnatural  construction.  The  case  states  expressly  that 
at  the  time  of  conveyance,  "  and  as  part  consideration  therefor," 
"  said  Clark  agreed  to  pay  all  the  debts  of  said  Israel"  This 
shows  very  clearly  that  it  was  no  purpose  of  the  conveyance  to 
defeat  the  plaintiffs'  claim.  And  it  seems  difficult  to  say  there  is 
any  evidence  in  the  ease  to  show  that  there  existed  any  such  inten- 
tion to  delay  the  plaintiff  in  the  collection  of  his  debt  as  will 
render  the  conveyance  inoperative  under  the  statute  as  to  him. 
It  seems  to  have  been  an  arrangement  for  the  purpose  of  enabling 
the  debtor,  Israel  Brooks,  to  pay  off  his  debts  at  once. 

But  what  seems  to  us  entirely  decisive  of  this  part  of  the  case 
is  that  the  grantor,  Clark  Brooks,  has  actually  paid  this  debt  once, 
and  the  note  was  sun'cndered  to  him  as  evidence  of  such  payment 
This,  so  far  as  Clark  Brooks  is  concemed  certainly,  extinguished 
the  claim.  If  he  had  executed  a  bond  to  Leafy,  one  of  the  plain- 
tiffs who  held  the  note  at  that  time,  to  pay  this  very  note,  and  if 
the  question  were  now  before  us  on  the  facts  found  in  this  case,  it 
would  be  impossible  to  maintain  that  Clark  Brooks,  after  the  sur- 
render of  the  note,  under  the  circumstances,  was  any  longer  liable 
upon  the  bond.  It  is  not,  indeed,  claimed  in  argument  even,  as 
we  understand,  that  he  would  be. 

But  it  is  claimed  that  Israel  Brooks,  having  given  a  promise  to 
pay  what  they  could  not  get  of  Clark,  and  having  suffered  this 
judgment  to  go  against  him,  the  claim,  as  to  Clark,  is  to  be  treated 
as  existing  at  the  time  of  the  conveyance. 

But  it  seems  to  us  that  the  claim  cannot  fairly  be  treated  as 
having  any  existence  as  to  Clark  Brooks  or  the  property  conveyed 
to  him,  and  that  the  attempt  to  so  treat  it  must  be  regarded  as  a 
legal  frajud  ujpon  bia  rights  ujtider  th«  eonveyanoe. 
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The  judgment  being  altogether  inter  alioSj  and  in  express  vio- 
lation of  the  understanding  of  Clark  when  he  surrendered  the 
claim  against  Leafy,  one  of  the  plaintiffs,  and  paid  half  the  amount 
of  the  note  in  money,  in  agreed  satisfaction  of  the  whole,  could 
have  no  effect  upon  the  defendant  Clark.  He  is  entitled  to  show 
that  the  note  was  paid  before  sued,  or  that  the  judgment  was, 
for  other  reasons,  fraudulent  as  to  him;  Atkinson  v.  AXkn^  12 
Vt.  619. 

This  compromise  of  the  note  by  Clark  was  just  as  effectual  a 
bar  to  the  claim,  in  law,  and  just  as  effectual  a  release  of  his  under- 
taking to  pay  it  at  the  time  of  the  conveyance  as  if  he  had  paid 
all  the  money  upon  it  He  did  then  not  only  promise  to  pay  all 
the  debts  of  the  grantor,  but  he  has  in  fact  paid  them  all  except 
the  mortgage  which  is  not  in  question.  And  the  judgment 
against  Israel  is  either  a  subsequent  debt,  founded  exclusively 
upon  his  promise  to  pay  what  they  did  not  get  of  Clark,  and 
which  in  no  sense,  under  the  circumstances,  can  be  regarded  as 
forming  any  portion  of  the  debts  which  Clark  was  to  pay ;  or  else 
the  whole  proceeding,  so  far  as  it  is  attempted  to  give  it  the 
appearance  of  a  prior  claim,  is  a  fraud  upon  the  compromise 
and  settlement  made  with  Clark,  and  the  consequent  surrender 
of  the  note.  And  in  either  case  it  will  not  enable  the  plaintiff 
to  treat  the  conveyance  as  void,  and  levy  upon  it  as  the  land  of 
Israel  Brooks. 

Judgment  reversed.    Case  remanded. 


HsMRT  Barnard  v.  Jamib  Whipple  akd  Sauubl  Aldrich. 
Pew  in  a  meetinghouse. 

The  right  of  a  person  to  a  pew  in  a  meetinghoiiBe  can  be  legaUy  tnauftrred  only 
In  tlM  maimer  provldid  for  tlietnuifftr  of  real  eftate.   The  lB?y  of  an  exeontion 
27 
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npon  it  as  real  estate  will  transfer  a  title  whioh  at  law  will  prevail  over  a  prior, 
assignment  of  a  certificate  of  the  ownership  of  it,  and  a  reeord  thereof  bjr  the 
clerk  of  the  society  who  built  and  occupied  the  house,  in  compliance  with  the  by- 
laws of  said  society,  which  provided  for  a  transfer  of  the  pews  in  that  way. 

Ejectment  for  pew  No.  32  in  the  congregational  meeting- 
house in  Springfield ;  plea,  the  general  issue,  trial  by  jury,  Decem- 
ber Term,  1856, — Underwood,  J.,  presiding. 

The  plaintiff  introduced  the  records  of  the  congregational  soci- 
ety of  Springfield,  which  was  formed  under  the  statute,  in  1817, 
from  which  it  appeared  that  the  meetinghouse,  in  which  this  pew 
was,  was  dedicated  January  9th,  1833,  and  that  the  pews  were  sold 
and  distributed  in  January,  1833,  and  that  this  pew  was  sold  to 
one  Luke  Williams.  The  plaintiff  also  introduced  an  execution  in 
his  favor  against  the  said  Williams,  which  it  appeared  had  been 
duly  levied  on  said  pew  as  real  estate  belonging  to  the  said  Wil- 
liams ;  and  it  was  conceded  that  the  defendants  were  in  the  pos- 
session and  occupancy  of  the  pew  when  this  suit  was  brought,  said 
Aldrich  being  in  under  the  defendant  Whipple. 

The  defendants  introduced  in  evidence  a  by-law  of  said  society, 
by  which  it  was 

"  Voted,  that  the  clerk  give  to  each  purchaser  of  pews  in  said 
meetinghouse  a  certificate  of  ownership  in  the  following  form,  viz : 


STATE  OF  VERMONT,  )  This  certifies  that 


Windsor  County,  ss.      )  has  purchased  and  is  the  owner 

of pew  No. ,  in  the  congregational  meetinghouse  in 

Springfield  village. 

,  Cflerk; 

which  certificate  shall  be  recorded  by  the  clerk,  and  when  any 
owner  of  a  pew  shall  transfer  the  same,  the  purchaser  shall  return 
the  transfer  to  the  clerk  and  take  a  new  certificate,  which  shall  in 
like  manner  be  recorded,  and  for  each  certificate  and  recording  the 
same,  the  clerk  shall  receive  the  sum  of  twenty  cents ; "  together 
with  a  certificate  issued  to  the  said  Williams  in  the  above  form, 
which  it  appeared  had  been  duly  assigned  by  him  to  the  defendant 
WTiipple,  and  by  said  Whipple  left  with  the  clerk  of  said  society 
for  record  and  for  the  issuing  of  a  new  certificate  some  time  previ- 
ous to  the  plaintiff's  levy. 
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The  plaintiff  requested  the  court  to  charge  the  jury  that  upon 
the  foregoing  evidence  he  was  entitled  to  recover,  but  the  court 
refused  so  to  charge,  but  directed  a  verdict  for  the  defendants,  to 
which  the  plaintiff  excepted. 

•    J,  Wordy  for  the  plaintiff. 

S.  W.  Porter  and  /.  F.  Deane,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  As  the  plaintiff  and  defendants  claim  title  under 
Luke  Williams,  they  are  not  permitted  to  deny  his  title  to  the  pew 
mentioned  in  the  declaration.  As  between  these  parties  the  title 
of  Luke  Williams  need  not  be  shown  ;  and  the  party  will  prevail 
in  this  action  who  has  the  better  right  from  him;  Brooks  v. 
Chaplin,  3  Vt  281.  The  doctrine  seems  now  well  settled  that  the 
right  to  a  pew  in  a  meetinghouse  is  to  be  regarded  as  real  estate. 
At  common  law  such  a  right  is  an  incorporeal  hereditament  The 
freehold  of  the  church  is  in  the  parson  for  the  time  being.  Li 
this  country  the  title  generally  depends  on  statutes  enacted  to  regu- 
late tljis  kind  of  property.  In  some  instances  the  right  is  declared 
to  be  an  interest  in  real  estate,  and  in  others  an  interest  in  personal 
property.  In  1  Greenleaf 's  Cruise  on  Real  Property,  44,  it  is 
observed  that,  ^'  It  follows,  in  the  absence  of  any  statute  provis- 
ions, that  this  kind  of  property  is  to  be  considered  as  real  estate  in 
all  cases  arising  under  the  statutes  of  frauds,  or  of  conveyances,  or 
of  descents  and  distributions.  The  right  is  held  subject  to  that  of 
the  proprietors  to  repair  and  alter  the  edifice  for  the  purpose  of 
more  convenient  worship."  The  same  doctrine  is  sustained  in  3 
Kent's  Com.  489;  Bates  v.  SparreU,  10  Mass.  323;  Baptist 
Church  of  Ithica  v.  Bigelow,  16  Wend.  28.  In  the  case  of  Kel- 
logy  V.  Dickerson,  18  Vt  266,  it  was  observed  that  "the  right  to  a 
pew  was  unquestioned  in  this  state,  and  that  the  property  therein 
is  considered  as  partaking  of  the  character  of  real  estate."  The 
same  doctrine  was  held  in  Hodges  v.  Green,  28  Vt  358.  In  all 
these  cases  it  was  held  that  while  the  house  remains,  the  pew 
holder  may  maintain  ejectment,  case  or  trespass,  according  to  the 
circumstances,  if  he  be  disturbed  in  his  right 


404  WINDSOR  COUNTY. 

BolilnBon  «.  Hone. 

The  assignment  of  the  certificate  by  Williams  to  Whipple  of  his 
right  to  the  pew  transferred  no  legal  title.  That  right  could  be 
transferred  onlj  in  the  manner  provided  for  the  transfer  of  real 
estate.  It  possibly  might  be  regarded  as  a  contract  of  purchase, 
which  a  court  of  equity  would  decree  to  be  specifically  performed 
by  the  execution  of  a  valid  conveyance,  not  only  as  against  Wil- 
liams, but  his  attaching  creditors  having  notice  of  that  contract 
The  fact  that  the  defendant  was  in  actual  possession  of  the  prem- 
ises, is  a  circumstance  which  has  been  frequently  held  to  be  suffi- 
cient notice  to  third  persons  of  the  contract  and  claim  under  which 
the  possession  is  held.  But  the  claim  is  merely  equitable,  and 
which  courts  of  equity  alone  can  protect  The  plaintifiT,  by  the 
levy  of  his  execution,  has  acquired  the  legal  title,  and  at  law  the 
legal  title  must  prevail  over  the  equitable  interest 

The  judgment  of  the  county  court  is  affirmed. 


Lewis  Robinsoit  v.  Asa  Morse. 

Arbitration. 

A  gubmisaion  reciting  that "  whereas,  a  ooatroversy  is  now  existing  between  A.  H. 
and  L.  B.  concerning  the  settlement  of  book  accounts  and  all  other  deal  and  dis- 
putes between  them,  the  said  parties,"  and  agreeing  "  to  submit  all  of  said  eontro- 
rersles  which  we  cannot  settle  ourselves,  if  any  there  should  be,*>  does  not  include 
matters  of  deal  between  them  about  which  there  is  no  controversy,  and  they  are 
therefore  not  barred  if  not  presented  to  the  arbitrators,  and  included  in  their 
award. 

Assumpsit.  The  declaration  counted  upon  two  promissory 
notes. 

The  defendant  plead  that  after  the  making  of  the  supposed 
promises^  and  before  the  commencement  of  this  suit,  on  the  28th 
qf  November,  1851,  a  controversy  had  arisen  and  was  existing 
between  the  plaintiff  and  the  defendant  of  aud  concerning  the 
settlement  of  book  accounts  and  all  other  deal  and  disputes 
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between  them,  for  the  adjusting  of  which  they  by  their  mutual 
agreement  in  writing,  and  under  seal,  agreed  to  submit  all  of  said 
controversy  which  they  could  not  settle  themselves,  if  any  there 
should  be,  to  the  decision  and  arbitration  and  final  award  of  Solo* 
mon  Keyes,  Shobal  G.  Shedd  and  Esek  W.  Adams,  and  covenanted 
each  with  the  other  in  all  things  to  keep,  observe  and  abide  the 
decision,  and  award  that  should  be  made  by  said  arbitrators,  and 
that  said  parties  could  not  nor  did  settle  any  part  of  said  contro- 
versy, or  of  the  said  matters  about  which  said  controversy  had 
arisen  ;  and  that  said  arbitrators  having  taken  on  themselves  the 
burthen  of  the  said  arbitration,  a  hearing  was  duly  had  by  and 
before  them  in  the  premises,  and  the  plaintiff  was,  upon  said  hear- 
ing, called  on  and  requested  by  the  defendant  to  bring  forward  and 
present  before  and  for  the  consideration  and  award  of  said  arbi- 
trators all  the  claims  he  then  held  or  had  against  the  defendant ; 
and  afterwards,  on  the  8th  of  December,  1851,  the  said  arbitrators 
made  their  award  in  writing,  of  and.  concerning  the  premises  so 
referred  and  submitted  as  aforesaid  under  their  hands,  ready  to  be 
delivered  to  said  parties,  by  which  they  awarded  that,  &;c.,  (stating 
the  award). 

The  defendant  also  filed  a  further  plea,  substantially  the  same 
with  the  above,  except  that  after  the  allegation  that  the  said  parties 
could  not  nor  did  settle  any  part  of  said  controversies,  or  of  said 
matters  about  which  said  controversy  had  arisen,  there  was  the 
following  additional  averment :  ^  and  that  said  notes  set  forth  and 
counted  upon  in  the  plaintiff's  said  declaration  constituted  a  part 
of  the  deal  and  subject  of  disputes  between  the  said  parties  so 
submitted  as  aforesaid." 

To  these  pleas  the  plaintiff  replied  that  said  two  notes  in  said 
declaration  mentioned  and  counted  upon,  nor  either  of  them  were, 
at  the  time  in  said  pleas  mentioned,  matters  in  dispute  between 
this  plaintiff  and  this  defendant,  nor  were  the  said  two  notes,  or 
either  of  them,  any  such  matters  in  controversy  as  the  said  plaintiff 
and  defendant  coul<^ot  settle,  nor  were  said  two  notes,  or  either  of 
them,  presented  to  or  considered  by  said  arbitrators  in  making  their 
said  award,  nor  did  said  arbitrators  consider  or  award  upon  said  two 
notes,  or  either  of  them,  between  the  said  plaintiff  and  defendant. 

To  this  replication  the  defendant  rejoined,  that  the  said  parties 
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could  not  nor  did  settle  any  part  of  the  controversy  which  had 
arisen  and  was  existing,  as  is  set  forth  in  said  pleas,  and  that  said 
notes  set  forth  and  counted  on  in  the  plaintiff's  said  declaration 
constituted  a  part  of  the  deal  and  subjects  of  dispute  between  the 
said  parties  so  submitted  as  in  said  pleas  is  set  forth  and  allied. 

The  issue  presented  by  the  foregoing  pleadings  was  tried  by 
the  court,  December  Term,  1856, —  Underwood,  J.,  presiding. 

It  appeared  that  said  notes  had  never  been  paid,  and  that  the 
amount  due  upon  them  was  thirty-three  dollars  and  thirty-one 
cents ;  that  there  never  was  any  actual  dispute  between  the  parties 
in  relation  to  them  until  this  suit  was  brought;  that  on  the 
6th  of  April,  184d,  when  one  of  said  notes  was  about  to  be  barred 
by  the  statute  of  limitations,  the  plaintiff  called  on  the  defendant 
to  do  something  to  prevent  its  being  barred,  and  the  defendant 
paid  twenty-five  cents  for  that  purpose,  which  was  then  endorsed 
on  that  note. 

No  dispute  was  had  on  the  trial  about  the  execution  of  the 
notes ;  and  it  further  appeared  (the  defendant  having  put  into  the 
case  the  submission  and  award  named  in  the  pleadings)  that  on  the 
hearing  before  the  arbitrators,  which  lasted  two  or  three  days,  the 
plaintiff  was  called  on  several  times  to  bring  in  all  his  claims 
before  the  arbitrators,  but  that  these  notes  were  not  specifically 
named  at  all,  though  both  parties  knew  of  their  existence  at  the 
time,  and  that  they  were  then  outstanding  and  due ;  said  notes 
were  not  brought  before  said  arbitrators,  nor  did  it  appear  that 
said  notes  had  ever  been  spoken  of  by  the  parties  from  the  time 
said  twenty-five  cents  was  endorsed  until  after  the  award  was 
made,  nor  were  they  considered  or  awarded  upon  by  the  arbi- 
trators. 

The  court  found  that  said  notes  were  part  of  the  deal  between  the 
parties  existing  at  the  time  said  submission  was  made,  and  that 
said  submission  embraced  every  matter  of  deal  or  claim  existing 
and  not  settled  by  them  before  the  hearing  before  said  arbitrators, 
and  that  said  arbitration  was  designed  and  understood  by  the 
defendant  to  be  a  final  ac^udication  of  all  matters  of  deal  or  claim 
existing  between  said  parties  at  the  time  of  said  arbitration ;  and 
upon  those  facts  the  court  rendered  judgment  for  the  defendant, 
to  which  the  plaintiff  excepted. 
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The  sabmission  above  referred  to  was  as  follows : 
^  Know  all  men  by  these  presents  that  whereas,  a  controversy  is 
now  existing  between  Asa  Morse,  of  Reading,  oountj  of  Windsor, 
and  state  of  Vermont,  and  Lewis  Robinson,  of  the  same  place, 
concerning  the  settlement  of  book  accomits  and  all  other  deal  and 
disputes  between  them,  the  said  parties, 

^  Now,  therefore,  we,  the  said  Asa  Morse  and  Lewis  Robinson, 
do  hereby  agree  to  submit  all  of  said  controversies  which  we  can- 
not  settle  ourselves,  if  any  there  should  be,  to  the  decision  of  and 
arbitration  of,"  Sec,  naming  the  arbitrators,  and  the  time  within 
which  they  were  to  make  their  award,  and  concluding  with  stipu- 
lations to  abide  by  and  perform  the  award. 

S.  FuUam,  for  the  plaintiff. 

Converse  ^  BarreUj  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  It  depends*  a  good  deal  upon  construction 
what  the  issue  in  this  case  is.  The  parties  in  drawing  it  up  seem 
to  have  followed  a  good  deal  the  phraseology  of  the  submission. 
This  in  its  preamble  recites  that  "  whereas,  a  controversy  is  now 
existing  concerning  the  settlement  of  book  accounts  and  all  other 
deal  and  disputes  between  them,  the  said  parties."  And  the  sub- 
mission is  "  of  all  said  controversies  which  we  cannot  settle  our- 
selves, if  any  there  be."  These  very  terms  are  introduced  into 
the  pleadings.  And  the  issue  seems  to  be,  whether  matters  of 
deal,  not  in  controversy,  were  agreed  to  be  included  in  the  award, 
and  so  are  barred  because  they  are  not  included. 

It  does  not  seem  to  us  that  upon  any  fair  construction,  either  of 
the  pleadings  or  the  submission,  (which  is  not  otherwise  in  the  case 
than  as  it  is  identical  with  the  pleadings,)  it  can  be  said,  that  mat- 
ters of  deal  not  in  controversy  were  to  be  submitted  to  the  arbi- 
trators, and  included  in  the  award.  There  might  be  controversy 
about  settling  all  the  deal,  and  still  the  controversy  not  extend  to 
alL  If  there  were  any  controversy  about  any  portion  of  the  deal, 
there  would  be  a  controversy  which  hindered  the  settlement  of  all 
the  deal,  and  that  is  all  that  seems  to  be  implied  in  the  submission. 
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The  terms  of  the  sabmission  are  **  all  controverfiies  "^  in  the  first 
instance.  Then  follows  an  exception  from  the  existing  controver- 
sies of  all  such  as  they  could  themselves  settle,  that  is,  we  suppose, 
such  as  they  BhovJid  settle  before  the  hearing. 

This  exception  shows  very  clearly  that  no  settled  matters  of 
deal,  or  even  such  as  the  parties  should  settle  before  the  hearing, 
should  come  before  the  arbitrators.  These  notes,  then,  according 
to  the  finding  of  the  court,  were  not  within  the  pleadings,  or  sub- 
mission, and  are  not  barred,  upon  any  view  of  the  law. 

We  have  not  undertaken  to  dissect  the  pleadings  minutely, 
because  it  is  not  claimed,  upon  either  side,  that  they  include  these 
notes,  unless  the  submission  does,  and  on  one  side  it  is  claimed 
that  the  pleadings  do  not  include  as  much  as  the  submission.  It  is 
possible  there  might,  in  case  of  doubtful  construction,  be  some- 
thing made  of  that  argument,  as  in  pleadings  the  stronger  con* 
struction  is  against  the  pleader,  inasmuch  as  it  was  in  his  power 
to  render  it  more  specific,  if  he  dared  incur  the  hazard  of  vari- 
ance. And  if  he  chose  not  to  do  it,  there  might  fairly  arise  a 
presumption  that  he  thought  it  not  safe  to  give  it  that  construction 
in  terms,  or  he  would  have  done  so.  But  it  did  not  become  neces- 
sary to  go  into  this. 

In  regard  to  the  law  upon  this  somewhat  vexed  subject,  we  have 
no  occasion  to  say  more  than  to  refer  to  Briggs  v.  Brewster^  23 
Vt  100;  ItoMnsan  v.  Morse,  26  Vt  392. 

Judgment  reversed.     Case  remanded.' 
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Daniel  Fbaseb  v.  Silas  Tupper. 

JSvidetice. 

In  Mn  Mtton  Itor  improperly  setting  llres  to  bmsh  on  the  defendant's  Imd,  whereby 
tbey  were  communioeted  to  the  land  of  the  plalntiiT,  the  opinions  of  the  wit- 
nesses who  were  present,  and  who  testify  as  to  the  position  of  the  fires,  and  the 
force  and  direction  of  the  wind,  as  to  the  suitableness  of  the  day  for  setting  such 
fires,  are  not  admissible. 

Action  on  the  case  for  so  negligently  setting  fires  upon  the 
defendant's  land,  for  the  purpose  of  clearing  the  same,  that  thereby 
the  plaintiff's  coal  upon  his  land,  adjoining  that  of  the  defendant's, 
was  burned.  Plea,  the  general  issue ;  trial  by  jury,  December 
Term,  1856, — Underwood,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  defendant 
had  cleared  and  burned  a  piece  of  land  adjoining  the  plaintiff's, 
and  that  afterwards  the  defendant  set  fire  to  piles  of  brush  upon 
his  land  for  the  purpose  of  clearing  the  same,  and  that  the  day 
was  windy,  the  wind  blowing  from  the  north-west,  in  a  direction 
from  the  fires  towards  a  coal  bin  which  the  plaintiff  had  on  his 
land,  and  that  thereby  the  coal  bin  caught  fire  and  was  burned. 

The  defendant  gave  evidence  tending  to  prove  that  there  was 
b\it  little  wind  blowing  that  day,  and  that  he  managed  his  fires 
with  ordinary  care;  and  among  other  evidence  the  defendant 
oflfered  to  prove  by  farmers,  who  were  acquainted  with  the  clear- 
ing of  land  by  burning  the  same,  and  who  were  upon  the  land  the 
day  the  fires  were  set,  and  who  described  to  the  jury,  cu  weU  as 
they  cotdd,  the  position  of  the  fires,  and  the  force  and  direction  of 
the  wind,  that  in  their  opinion  it  was  a  suitable  and  proper  and 
safe  day  for  setting  the  piles  on  fire  with  reference  to  the  position 
of  the  piles  in  respect  to  the  plaintiff* s  coal,  and  the  force  and 
direction  of  the  wind,  To  this  evidence  -the  plaintiff  objected, 
and  it  was  excluded  by  the  court,  and  to  its  exclusion  the  defen- 
dant excepted.    The  jury  returned  a  verdict  for  the  plaintiff. 

Washburn  ^  Marsh,  for  the  defendant. 

A  witness  may  give  his  opinion  in  evidence  in  connection  with 
the  facts  upon  which  it  is  founded,  and  as  derived  from  them  ; 
Bennett,  J.,  in  Morse  v.  Crawford,  17  Vt.  502  ;  Bard  v.  Browne 
18  Vt  97. 
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In  Lester  v.  Pimford,  7  Vt  161,  Phelps,  J.,  lays  down  this 
general  rule,  that  "  the  testimony  of  opinion  inay  be  given  where, 
from  the  general  and  indefinite  nature  of  the  inquiry  it  is  not  sus- 
ceptible of  direct  proof,"  and  this  opinion  is  cited  with  approbation 
by  RoYCE,  J.,  in  Clifford  v.  Richardson^  18  Vt.  627,  and  such 
was  the  inquiry  in  reference  to  the  force  of  the  wind. 

Converse  Sf  Barrett,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  Under  the  issue  tried  by  the  jury  in  this  case,  the 
general  inquiry  was  made,  whether  the  defendant  exercised  proper 
care  in  setting  fire  to  piles  of  brush  on  his  land,  which  he  had  col- 
lected for  the  purpose  of  clearing  it  On  that  question  the  defen- 
dant proposed  to  inquire  of  witnesses  if  in  their  opinion  it  was  a 
suitable  day  for  setting  that  fire,  taking  into  consideration  the  situ- 
ation and  character  of  the  plaintifi''s  property.  The  witnesses,  it 
is  stated,  were  on  the  land  the  day  the  fires  were  set,  and  were 
acquainted  with  clearing  land  in  that  manner.  In  their  testimony 
they  were  permitted  to  state  to  the  jury  the  position  of  the  fire, 
the  direction  and  course  of  the  wind,  and  such  other  facts  as  were 
within  their  knowledge ;  but  they  -were  not  permitted  to  give  in 
evidence  their  opinion  that  it  was  a  suitable  day  for  burning  the 
brush,  or  that  the  defendant  exercised  reasonable  and  ordinary 
care  on  that  occasion ;  and  in  the  rejection  of  that  testimony  we 
think  there  was  no  error. 

The  general  rule  as  to  the  admissibility  of  such  testimony  is  not 
disputed.  Witnesses  can  only  testify  to  such  facts  as  are  within 
their  knowledge  and  recollection.  It  is  the  peculiar  province  of 
jurors  to  form  their  opinions  in  the  case  by  drawing  their  own 
conclusions  and  inferences  from  facts  which  are  given  in  evi- 
dence. To  this  general  rule,  however,  there  are  exceptions.  The 
rule  of  the  exception  is  given  in  1  Smith's  Lead.  Gas.  286,  in 
which  he  observes  that  when  the  subject  of  inquiry  "  so  far  par- 
takes of  the  nature  of  science  as  to  require  a  course  of  previous 
habit  or  study  in  order  to  attain  the  knowledge  of  it,  the  opinion 
of  witnesses  acquainted  with  the  subject  of  inquiry  may  be 
received."  The  rule  has  been  given  by  others  in  different  Ian* 
guage,  but  they  all  recognize  the  same  general  principle.    The 
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aathorities  read  at  the  argument  of  this  case  are  a  few  of  the 
many  illustrations  of  this  exception  which  are  to  be  found  in 
reported  cases.  On  questions  of  insanity,  settled  affection  or  dis- 
like, and  the  value  of  property,  the  opinions  of  witnesses  may  be 
received.  Upon  the  same  ground  the  opinion  of  experts,  or  per- 
sons conversant  with  the  subject  matter  on  Questions  of  science, 
skill  and  trade,  are  admissible  as  testimony.  V^ut  that  exception 
to  the  general  rule  is  never  applied  in  cases  **  where  hll  the  perti- 
nent facts  can  be  sufficiently  detailed  and  described,  and  where  the 
triers  are  supposed  to  be  able  to  form  correct  conclusions  without 
the  aid  of  opinion  or  judgment  of  others.  In  such  cases.  Justice 
ROTCE,  in  Clifford  v.  Richardswi,  18  Vt  620,  observed  "  that  no 
exception  to  the  rule  is  allowed.".  In  1  Smith's  Lead.  Cas.  286,  it 
is  said  that  <'  the  opinion  of  witnesses  cannot  be  received  when  the 
inquiry  is  in  relation  to  a  subject  matter,  the  nature  of  which  is 
such  as  not  to  require  any  peculiar  habits  of  study  in  order  to 
qualify  a  man  to  understand  it;"  and  this  rule  is  given  as  the 
result  of  all  the  cases  on  this  subject.1 

C  There  could  be  no  difficulty  in  this  case  in  the  witnesses  stating 
to  the  jury  the  position  of  the  fires  which  were  set  by  the  defen- 
dant, their  number  and  magnitude ;  the  direction  and  course  of  the 
wind ;  the  position,  distance  and  character  of  the  plaintiff's  prop- 
erty, and  its  exposure  to  injury  from  that  source.  The  jurors,  upon 
the  question  whether  the  defendant  exercised  proper  care,  could 
form  as  definite  an  opinion  from  the  facts  stated  by  the  witnesses, 
as  the  witnesses  themselves.  The  subject  matter  is  not  one  of 
science  or  skill,  but  is  susceptible  of  direct  proof,  and  in  most  cases 
the  triers  themselves  are  qualified,  from  experience  in  the  ordinary 
affairs  of  life,  duly  to  appreciate  the  material  facts  when  found. 
If  there  is  any  materiality  attached  to  the  force  of  the  wind  on 
that  day,  we  do  not  see  any  difficulty  in  conveying  a  true  idea  of  it, 
sufficient  at  least  for  all  practical  purposes,  y  There  is  no  difficulty 
of  that  kind  found  in  ordinary  conversation,  so  as  to  convey  defi- 
nite ideas  as  certain  in  their  character  as  upon  other  facts.  ^  It  may 
properly  be  said  in  all  cases  of  this  character,  that  the  case  should 
be  tried  and  decided  upon  the  opinion  of  jurors,  and  not  upon  the 
opinion  of  witnesses,  f 

The  judgment  of  the  county  court  is  affirmed. 
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Chester  Baxter  v.  Solomoit  Downer. 
Contract.    Frcnid. 

The  defendMut  promised  to  indemnify  the  plalntiiT,  and  saTe  him  harmless  of  al} 
loss,  cost,  &c.,  arising  from,  the  plaintiff's  having  given  a  receipt  for  certain  prop- 
erty attached  on  a  writ  against  the  defendant,  and,  upon  judgment  being  obtained 
against  the  defandant,  the  plaintiff,  in  satisflietion  of  his  liability  npon  the  receipt, 
signed  a  note  with,  and  as  surety  for  the  defendant,  and  upon  his,  the  defendant*! 
request  and  promise  of  security,  which  the  creditor  accepted.  As  security  for 
signing  said  note  the  defendant  turned  out  to  the  plaintiff  notes  which  he  held 
against  a  third  person,  but  which,  as  it  afterwards  proved,  had  been  attached  bj 
the  trustee  process.  Heid^  that  the  new  contract  arising  from,  the  signing  of  the 
note,  and  receiving  the  collaterals,  superseded  and  discharged  the  promise  of 
indemnity  for  signing  the  receipt,  unless  the  plaintiff  was  induced  to  enter  Into 
the  second  arrangement  by  the  fraud  or  misrepresentation  of  the  defendant. 

The  iketa  testified  to,  q.  «.,  held  insufficient  to  establish  such  a  case  of  fhiud  in  the 
second  transaction  as  to  prevent  its  superseding  the  first. 

Assumpsit  on  an  agreement  in  writing,  signed  by  the  defen- 
dant, which  was  as  follows : 

"  Whereas,  Chester  Baxter  has  this  day  given  a  receipt  for  three 
two-years-old  colts,  one  three-years-old  colt,  one  bay  mare  and 
colt,  seven  cows,  one  hundred  and  thirty-one  sheep  and  forty-four 
this  spring  lambs,  six  oxen,  one  two-years-old  stag,  one  dry  cow, 
one  three-years-old  stud  colt,  three  two-years-old  cattle,  which 
receipt  runs  to  Daniel  Emery,  who  attached  said  property  on  a 
suit  in  favor  of  Judge  Bartholomew  of  Washington  vs,  said 
Downer  and  Daniel  Tarbell,  jr.,  now  I  hereby  promise  and  agree 
with  said  Baxter  that  in  consideration  of  his  giving  said  receipt 
as  aforesaid,  to  indemnify  and  save  him  harmless  of  all  losses, 
costs  and  trouble  growing  out  or  arising  from  his  said  receipt,  and 
if  the  said  Baxter  requires  I  will  on  demand  secure  him  for  signing 
said  receipt.  Sharon,  May  26,  1854." 

The  plaintiff  alleged  in  his  declaration  that  the  defendant  had 
not  indemnified,  or,  when  requested,  given  security,  &c  Plea,  the 
general  issue;  trial  by  jury,  December  Term,  1856, —  Under- 
wood, J.,  presiding. 

The  plaintiff  gave  in  evidence  the  contract  above  set  forth,  and 
testified  that  in  March,  1855,  Bartholomew  and  Emery  demanded 
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of  him  the  property  named  m  the  receipt ;  that  some  time  after 
that,  in  Jane,  1855,  Bartholomew  and  the  defendant  called  upon 
him,  and  the  defendant  said  that  he  would  settle  it  if  he  could ; 
that,  after  some  conversation,  Bartholomew  offered  to  take  the 
plaintiff's  note  for  twelve  hundred  dollars,  and  give  up  the  receipt ; 
that  the  defendant  then  told  the  plaintiff  that  if  he  would  sign  a 
note  for  twelve  hundred  dollars  he  would  secure  him  the  next  day; 
that  the  plaintiff  insisted  he  must  have  the  security  then ;  that  the 
defendant  then  lefl  and  shortly  returned  with  notes  against  one 
Powers  amounting  to  twelve  hundred  dollars,  but  payable  in 
installments ;  that  the  plaintiff  knew  those  notes  were  good,  but 
.objected  to  taking  as  security  notes  having  such  time  to  run,  but 
finally  received  them  as  security,  and  signed  the  note  to  Barthol- 
omew and  gave  a  receipt  to  the. defendant  for  the  notes  against 
Powers,  which  was  in  these  words ; 

**  Sharon,  June  7,  1855.  Received  of  Solomon  Downer  two 
notes  signed  by  William  B.  Powers,"  [description  of  notes  omitted.] 
"  The  above  described  notes  I  have  received  as  collateral  security 
for  signing  a  note  this  day,  with  said  Downer,  to  B.  W.  Bartholo- 
mew, for  twelve  hundred  dollars  on  demand  and  interest,  with  an 
agreement  by  him  to  wait  until  the  first  of  January  next ;  and 
when  said  Downer  indemnifies  me  from  all  costs  and  damages 
arising  from  my  signing  said  note,  I  am  to  return  said  notes  above 
described,  to  him." 

It  appeared  that  upon  the  signing  of  said  note  the  receipt  for 
the  property  attached,  which  was  signed  by  the  plaintiff,  was  sur- 
rendered and  cancelled.  Afterwards,  and  within  a  few  days,  the 
plaintiff  ascertained  that  Powers  had  been  previously  summoned 
as  trustee  of  the  defendant,  in  respect  to  the  above  named  notes, 
and  had  filed  his  disclosure  in  court,  and  thereupon  the  plaintiff 
immediately  demanded  of  the  defendant  that  he  should  give  secu- 
rity in  accordance  with  the  tenor  of  the  agreement  of  indemnity 
first  above  recited.  To  this  demand  the  defendant  made  no  reply, 
and  thereupon  the  plaintiff  caused  this  suit  to  be  commenced* 

Afterwards,  in  October,  1855,  the  defendant  paid  and  took  np 
the  note  for  twelve  hundred  dollars  and  exhibited  it  to  the  plaintiff, 
and  the  plaintiff  cut  his  name  irom  it,  and  then  surrendered  the 
notes  against  Powers  and  the  receipt  above  recited  which  he  had 
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given  therefor,  and  told  the  defendant  he  must  go  and  paj  the 
attorney  who  had  commenced  this  suit,  for  the  writ  and  service, 
which  he  never  did. 

Upon  these  facts  the  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  recover,  and  requested  the  court  so  to  charge  the 
jury ;  but  the  court  instructed  the  jury  to  return  a  verdict  for  the 
plaintiff  for  nominal  damages.     Exceptions  by  the  defendant 

Washburn  Sf  Marsh  and  W.  O.  French,  for  the  defendant 
There  has  been  no  breach  of  the  contract  of  indemnity  given 
by  the  defendant  to  the  plaintiff  for  signing  the  receipt  to  the 
officer.  The  giving  of  the  note  to  Bartholomew  was  an  indepen- 
dent transaction  upon  distinct  consideration.  The  receipt  to  the 
officer,  signed  by  the  plaintiff,  was  surrendered  and  cancelled,  and 
the  agreement  of  June  7,  1855,  took  the  place  of  the  contract  of 
indemnity.  And  the  failure  of  the  security  for  signing  the  note  as 
surety  did  not  remit  the  plaintiff  to  his  remedy  upon  the  cancelled 
agreement,  but  only  gave  a  claim  upon  the  express  or  implied 
promise  incident  to  the  signing  of  the  note. 

Z>.  C,  Dennxson  and  Converse  4"  Barrett^  for  the  plaintiff. 

L  The  liability,  obligation  or  duty  of  the  defendant  upon  the 
written  agreement  to  indemnify,  declared  upon  by  the  plaintiff,  had 
not  been  waived  nor  discharged  by  the  plaintiff;  nor  had  it  been  by 
any  act  of  the  defendant  fulfilled  before  this  suit  was  instituted. 

K  the  plaintiff  had  intended  to  release  the  defendant  from 
liability  upon  this  contract,  he  would  have  surrendered  the  paper 
to  be  cancelled  or  defendant  would  have  demanded  its  surrender. 

U.  The  plaintiff  may  rightfully  and  legally  disregard  the  whole 
transaction  at  the  time  the  note  was  given,  because  the  exceptions 
show  that  the  defendant,  at  the  time,  undertook  to  deceive  and 
defraud  the  plaintiff,  and  succeeded. 

For  this  reason  the  plaintiff  may  well  repudiate  the  latter  trans- 
action and  seek  security  under  ^  the  written  agreement  of  indem- 
nity," upon  which  he  has  declared. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.    The  question  in  this  case  is  whether  the 
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contract  of  indemnity  sned  upon  was  cancelled  bj  the  contract  at 
the  time  the  plaintiff  gave  his  note  for  the  receipt  and  took  it  up 
and  surrendered  it  to  the  defendant  It  is  admitted  that  the  con- 
tract sued  upon  is  broad  enough  to  cover  the  claim  made  in  the 
action,  if  the  note  given  by  plaintiff  had  been  given  in  order  to 
relieve  himself  firom  the  receipt,  on  the  claim  of  the  creditor,  and 
without  any  new  contract  with  the  defendant 

But  it  seems  to  us  that  this  new  contract,  if  it  is  a  binding  con- 
tract between  the  parties,  must  be  regarded  as  superseding  the 
contract  sued  upon.  The  plaintiff  gave  a  new  contract,  took 
security  and  a  new  contract  for  indemnity,  and  surrendered  the 
receipt  to  which  the  contract  sued  upon  refers,  as  the  basis  of  the 
first  indemnity.  If  then  there  was  no  mistake  or  fraud  or  illegality 
in  this  second  contract,  upon  general  principles,  it  must  supersede 
and  discharge  the  former  one. 

It  has  been  held  that  if  a  party,  by  false  and  fi*audulent  represent- 
ations, induce  his  creditor  to  give  up  his  receipt  upon  part  payment, 
he  may  still  be  sued  upon  It  and  compelled  to  pay  the  balance ; 
Reynolds  v.  French,  8  Vt.  85.  The  representations  in  this  case 
were  in  reference  to  the  solvency  of  the  debtor,  and  his  means  of 
paying  his  debts.  Richards  v.  Hunt,  6  Yt  251,  is  a  case  in 
chancery  where  a  discharge  is  set  aside  upon  similar  grounds. 

So  too,  where,  under  former  usury  laws  in  the  state,  the  contract 
was  void,  if  a  valid  contract  was  merged  in  a  usurious  one,  and 
surrendered,  it  might  still  be  sued,  and  a  recovery  be  bad  upon  it, 
the  contract  by  which  it  was  compounded  being  illegal ;  Edgell  v. 
Sanfordy  6  Vt  551.  So  also  where  the  mortgagor  conveys  abso- 
lutely to  the  mortgagee  in  payment  of  the  mortgage ;  if  such 
conveyance  be  avoided  by  the  creditors  of  the  mortgagor  as  fraud- 
ulent, it  leaves  the  mortgage  in  force  as  to  such  creditors ;  Fish  v. 
C^ys  and  Morse,  10  Vt  81.  Many  other  cases  of  this  kind  might 
be  stated. 

But  in  the  present  case  no  such  question  was  submitted  to  the 
jury ;  and  although  we  are  undoubtedly  to  take  all  the  testimony 
detailed  in  the  exceptions,  as  verified  by  the  jury,  the  verdict 
being  directed  upon  that  basis,  it  seems  rather  difficult  to  make 
such  a  case  of  fraud  out  of  it  as  to  justify  the  disregard  of  the 
contract  of  substitution.    It  is  not  stated  that  Downer  represented 
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that  the  notes  he  deposited  with  Baxter  were  due  and  owing, 
unembarrassed,  although  from  the  circumstances  there  can  be  little 
doubt  he  intended  to  have  the  plaintiff  so  understand,  and  that  is 
equivalent  to  a  representation,  especially  when  one  obtains  credit 
upon  such  understanding.  But  this  is  mere  inference  and  should 
be  made  by  the  triers  of  the  facts. 

So,  too,  in  regard  to  defendant's  knowledge  of  the  &l8ity  of 
these  facts,  it  is  neither  stated  or  found.  And,  although  rendered 
highly  probable  by  the  other  facts  in  the  case,  it  is  quite  supposable 
that  this  trustee  process  might  not  have  been  known  or  remembered 
by  defendant  at  the  time,  or  it  might  have  been  only  for  an  insig- 
nificant portion  of  the  debt 

If  the  fact  were  distinctly  found  that  this  was  a  deliberate  fraud 
practiced  by  defendant  upon  plaintiff  to  induce  him  to  give  his 
note  and  take  up  the  receipt  and  surrender  it  to  him,  very  likely 
the  plaintiff  might  be  allowed  to  stand  upon  the  original  contract 
of  indemnity  the  same  as  if  he  had  not  surrendered  the  receipt  or 
made  the  new  contract,  which  he  was  induced  to  enter  into  by  the 
fraud. 

Judgment  reversed  and  case  remanded. 
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Robert  McEOrmsbt  v.  Lewis  R.  Morris. 

lAahiUty  of  officer  for  perfoncH'  property  atteushed  hy  leaving  copy 
in  town  clerJds  office.  Validity  of  receipt  for  property  attacked 
given  by  the  nomUnal  plaintiff,  when  the  9uit  is  for  another's 
benefit. 

The  llabilitf  of  an  attaehlng  officer  to  baye  the  property  attaohed  forthooming,  that 
it  may  be  taken  in  exeention,  it  the  same  where  hay,  grain,  fro.,  is  attached  by 
Jearing  a  copy  of  the  writ,  fcc,  in  the  town  clerk's  ofBoe,  as  it  would  be  had  the 
oAoer  taken  the  property  into  hlB  actual  possession. 
28 
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If  be  do  not  produce  the  property  when  demnnded  upon  the  exeeution,  he  will  be 
liable  for  it,  nnleas  he  show  that  hia  inability  to  produce  it  has  happened  without 
any  fkult  on  bis  part. 

▲  receipt  for  property  attached  glren  to  the  officer  by  the  nominal  plaintilf  and 
another  will  not  discharge  or  release  the  officer  from  his  liability  to  hare  the 
property  forthcoming  when  demanded  on  the  execution,  if  the  suit  was  com* 
menoed  and  prosecuted  for  the  benefit  of  another  party. 

Action  on  the  case  against  the  defendant  as  constable  of 
the  town  of  Bradford,  for  not  keeping  and  delivering  certain  prop- 
erty attached  by  him  on  a  writ  in  favor  of  the  plaintiff  against  one 
Lewis  Oilman.  Plea,  the  general  issue ;  trial  by  jury,  June  Term, 
1856, —  Poland,  J.,  presiding. 

The  plaintiff  introduced  in  evidence  the  files  and  a  copy  of  the 
record  of  the  judgment  in  the  suit  fdcKOrmshy  v.  Gilman,  from 
which  it  appeared  that  on  the  original  writ  the  defendant,  as 
constable,  attached,  as  the  property  of  said  Oilman,  twenty  tons  of 
hay  and  a  yoke  of  oxen.  It  was  conceded  that  the  defendant  was, 
at  the  time  of  the  service  of  the  writ  upon  Oilman,  constable  of 
the  town  of  Bradford,  and  that  the  hay  attached  was  worth  eight 
or  ten  dollars  per  ton,  and  the  oxen  from  eighty  to  one  hundred 
dollars.  It  appeared  that  the  defendant  never  took  any  actual 
possession  of  the  property,  but  left  a  copy  of  his  attachment  in  the 
town  clerk's  office,  and  that  the  plaintiff  named  in  the  writ  and  one 
John  H.  Sawyer  gave  the  defendant  a  receipt  for  the  property  so 
attached.  The  evidence  tended  to  prove  that  subsequently  to  this 
attachment  said  hay  was  attached  and  sold  by  another  officer  upon 
another  process  against  Oilman,  and  that  the  oxen  were  subse- 
quently taken  and  sold  by  the  defendant  upon  another  process 
against  Oilman.  Final  judgment,  it  appeared,  was  recovered  in 
the  suit  McKOrmtby  v.  Gilman,  at  the  March  Term  of  the 
supreme  court,  1852,  and  within  thirty  days  thereafter  execution 
was  taken  out  by  the  attorney  of  the  plaintiff  in  that  action,  and 
delivered  to  C.  C.  P.  Baldwin,  a  legal  deputy  sheriff,  for  collection ; 
and  said  attorney  called  on  the  defendant  for  said  receipt,  which 
the  defendant  gave  him,  and  it  was  handed  by  him  to  Baldwin, 
with  directions  to  demand  the  property  of  the  receiptors  and  of  the 
defendant,  which  the  testimony  tended  to  show  he  did  do. 

Th^  4^<9Qdant  gave  evidence  tending  to  prove  that  no  demand 
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was  made  upon  him  until  more  than  thirty  days  after  the  rendi- 
tion of  said  judgment ;  and  he  insisted  and  requested  the  court  to 
charge  the  jury  that  the  receipting  of  the  property  by  the  plaintifT 
McKOrmsby  and  Sawyer  was  a  discharge  of  the  defendant  from 
any  further  liability  for  the  custody  and  safe  keeping  of  the  samCr 
and  from  any  liability  in  this  action. 

The  plaintiff  of  record  appeared  as  counsel  for  the  defendant  oi. 
this  suit,  but  there  was  no  other  evidence  that  he  was  not  the  real 
owner  of  the  demand,  except  what  might  be  inferred  from  that 
fact  and  from  the  various  papers  introduced,  among  which  was  the 
defendant's  plea  in  the  suit  McKOrmsby  \^  Crilman,  in  which  Gil- 
man,  by  R.  McKOrmsby,  his  attorney,  plead  that  said  suit  was 
brought  by  one  Alvin  Taylor,  and  that  said  Taylor  was  the  plain* 
tiff  in  interest  therein,  &c 

The  court  declined  to  charge  the  jury  as  requested,  but  did 
charge  them  that  if  they  found  that  Baldwin,  within  thirty  dayg 
after  the  rendition  of  the  final  judgment  against  Gilman,  demanded 
the  property  of  the  defendant,  and  the  defendant  refused  or  neg- 
lected to  deliver  the  same  to  him,  that  the  defendant  was  liable, 
and  their  verdict  should  be  for  the  plaintiff. 

To  said  charge  and  refusal  to  charge  as  requested,  the  jury 
having  returned  a  verdict  for  the  plaintiff,  the  defendant  excepted. 

McKOrmsby  Sf  Famham,  for  the  defendant. 

The  charge  of  the  court  in  this  case  overrules  the  law  as  settled 
in  the  case  of  Bridges  v.  Perry,  14  Vt  262,  and  the  law  as 
expounded,  at  least,  by  the  nisi  prius  judge,  in  the  case  of  Smith 
V.  Churchy  27  Vt.  168.  Ordinary  care  is  all  that  is  required  of  an 
officer  in  taking  care  of  property  attached  on  mesne  process;  and 
that  degree  of  care,  with  proper  instructions,  is  a  question  to  be 
left  to  the  jury. 

The  property  attached  was  receipted  by  the  plaintiff,  jointly 
with  one  Sawyer.  There  is  nothing  in  the  case  from  which  we 
might  even  conjecture  that  the  defendant,  at  the  time  of  the  service 
of  the  process^  knew  that  the  plaintiff  was  not  owner  of  the 
demand.  The  oxen  were  released,  and  attached  by  the  defendant 
on  another  debt.  They  should  not  have  been  attached  at  all,  as 
the  hay  was  double  security ;  and  in  securing  that,  the  officer  was 


420  ORANGE  COUNTY. 

McKOmisbf  «.  Morris. 

doubly  diligent,  as  he  put  the  attachment  on  record  and  took  a 
receipt  of  the  plaintiff'  also.  No  jury  in  such  case,  unless  some- 
thing more  was  shown,  would  say  that  the  defendant  failed  in 
ordinary  care  if  the  question  had  been  left  to  them. 

C  B.  Leslie,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  By  the  decision  of  this  court  in  Bridges 
Y.  Perry,  14  Vt.  262,  an  officer  who  attaches  property  on  mesne 
process  is,  prima  facief  liable  if  he  do  not  produce  it  on  demand, 
80  that  it  may  be  levied  upon  in  satisfaction  of  the  execution 
when  obtained.  The  rule  is  the  same  in  regard  to  property 
attached  by  leaving  a  copy  in  the  town  clerk's  office.  This  mode 
of  attachment  is  intended  for  the  ease  of  the  sheriff,  and  to  enable 
him  to  secure  the  control  of  the  property  without  the  necessity  of 
removing  it.  It  does  not  excuse  him  from  the  exercise  of  ordi- 
nary care  in  the  keeping  it  from  destruction,  so  that  it  can  be 
levied  upon  ;  Smith  v.  Cliurch,  27  Vt.  1 63.  If  the  property  is 
not  forthcoming,  he  is  bound  to  show  that  it  is  out  of  his  power 
to  restore  it,  and  that  this  has  happened  without  any  fault  on  his 
part. 

IL  The  mere  fact  that  the  plaintiff,  in  connection  with  another, 
executed  a  receipt  to  the  officer  will  not  of  course  release  the 
action.  It  was  evidently  not  intended  to  have  any  such  effect  ^ 
If  so  it  would  have  been  so  expressed.  And  certainly  if  that  had 
been  understood  to  be  the  effect  of  it,  no  other  one  would  have 
been  required  to  join  in  the  receipt  But  the  fact  that  the 
plaintiff  is  now^  attempting  to  defend  this  suit  shows  conclusively 
that  the  suit  is  not  now  under  his  control,  or  he  would  release  it  at 
once.  And  if  he  is  now  not  the  party  in  interest  for  the  plaintiff, 
it  is  reasonable,  perhaps,  to  presume  such  may  have  been  his  rela- 
tion to  the  suit  from  its  beginning.  And  especially  should  the 
plaintiff  be  estopped  from  this  defense  by  the  plea  that  the  suit  is 
in  his  name  for  the  benefit  of  another,  filed  in  the  former  suit, 
and  the  record  of  which  is  made  part  of  this  case.  We  think  the 
testimony  on  this  point  had  no  tendency  to  show  that  the  plaintiff 
was  attempting  to  recover  a  judgment  against  the  defendant  for  a 
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sum  for  which  he  was  himself  liable  to  the  defendant,  and  this 
recovery  to  enure  for  his  own  benefit     The  court  were  therefore 
not  required  to  submit  the  question  to  the  jury. 
Judgment  affirmed. 


Edward  Speague,  Jr.  v.  John  Smith. 

Railroad.  Carriers,  Liability  of  trustees  and  others  in  possession 
of,  and  operating  a  railroad,  as  carriers  of  freight  and  passen- 
gers over  connecting  roads. 

A  person  having  the  pOMession  and  control  of,  and  actnally  operating  a  railroad, 
is  liable  for  iiUories  to  passengers  or  freight  occasioned  by  his  miseondnot  or  nac^ 
ligence,  or  that  of  any  of  the  operatives  under  his  control,  to  the  same  extent  the 
railroad  company  wonld  be  were  they  in  possession  and  running  the  road.  This 
rule  applies  to  lessees,  to  persons  acting  as  trustees  for  mortgage  creditors  of  the 
company,  and  also  to  persons  in  possession  who  are  mere  intruders. 

Consideration  of  the  diilbrent  rules  of  liability  of  railroad  companies  as  carrion  of 
fivight  and  of  passengers  beyond  the  lines  of  their  own  roads. 

A  carrier  of  passengers  by  railroad,  who  rightfhlly  runs  his  cars  upon  the  railroad 
of  another,  over  which  he  has  no  control  or  right  beyond  that  of  running  his  \ 
own  oars  upon  it,  is  not  liable  for  ipjurles  sustained  by  his  passengers  wliile  upon 
that  road,  which  are  occasioned,  without  his  fault,  by  the  misconduct  or  nagli- 
gence  of  the  operatlTes  of  that  road,  orer  whom  he  had  no  control. 

Action  on  the  case  to  recover  damages  for  injuries  received 
by  the  plaintiff  as  a  railroad  passenger  of  the  defendants.  The 
writ  originally  issued  against  Charles  O.  Whitman  and  John  E. 
Thayer,  as  co-defendants  with  Smith,  but  as  to  them  there  was  a 
non  est  return.  The  defendant  Smith  plead  the  general  issue, 
which  was  tried  by  jury,  June  Term,  1856, —  Poland,  J.,  presid- 
ing,—  when  the  following  &cts  appeared  : 

The  three  defendants  named  in  the  plaintiff's  writ  were  trustees 
of  what  are  called  the  first  mortgage  bonds  of  the  Vermont 
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Central  Railroad  Co.,  under  a  mortgage  executed  by  that  company 
October  20, 1851.  That  company  having  failed  to  pay  the  interest 
on  said  bonds,  said  trustees  for  that  reason,  and  at  the  request  of 
the  company,  took  possession  of  the  said  Vermont  Central  rail- 
road on  the  first  day  of  July,  1 852,  and  occupied  and  operated  the 
same  until  after  December,  1852,  and  while  so  in  possession  they 
had  an  arrangement  with  the  Northern  New  Hampshire  Railroad 
Ca,  and  with  the  other  companies  on  the  lines  between  Yermoi^t 
and  Boston,  by  which  the  freight  received  upon  the  Vermont  Cen- 
tral road  was  carried  through  to  Boston  on  their  own  cars,  over 
said  Northern  and  other  roads,  and  a  certain  division  of  the  freight 
was  made  between  them.  By  the  arrangtment  between  the  Cen- 
tral and  Northern  New  Hampshire  roads,  the  Central  furnished 
their  own  conductor  and  brakeman,  wiien  their  trains  run  over  the 
Northern  road,  but  the  Northern  Railroad  Company  furnished  the 
engines  and  engineers  to  operate  them.  The  plaintiff's  evidence 
tended  to  prove  that  by  the  agreement  between  the  Vermont  Cen- 
tral Company  and  Northern  New  Hampshire  Company,  and  which 
was  in  force  and  subsisting  while  said  trustees  were  operating  the 
road  of  the  former,  they  were  to  be  responsible  and  make  good 
all  damages  which  should  happen  to  said  trains  while  on  said 
Northern  road,  or  to  the  freight  or  passengers  thereon.  The 
defendant's  evidence  tended  to  prove  that  by  the  contract  and 
arrangement  between  them  they  were  only  to  be  liable  for  such 
damages  as  should  be  caused  by  the  negligence  of  their  own 
employees  ;  and  were  not  to  be  liable  for  any  damage  caused  by 
the  negligence  of  persons  employed  by  said  Northern  Company. 
It  was  proved  that  on  the  Central  road,  while  the  defendants  had 
possession  of  the  same,  as  well  as  before,  it  was  the  practice  of  the 
road  to  take  cattle  to  carry  to  Boston  and  other  cattle  markets  in 
that  vicinity,  and  to  receive  the  full  freight  on  the  same,  and  give 
waybills  or  bills  of  lading  to  the  owners,  and,  when  any  person  had 
a  full  car  load  of  cattle  sent,  to  carry  the  owner  or  some  other 
person  to  take  care  of  the  cattle,  without  any  additional  charge, 
and  that  with  each  cattle  train  was  a  saloon  car  fitted  up  for  the 
use  of  such  owners  of  cattle.  The  plaintiff  furthier  proved  that 
on  the  12th  of  December,  1852,  he  and  one  Leonard  Eibbee  were 
the  owners  of  two  car  loads  of  cattle,  and  on  that  day  loaded  ^em 


MARCH  TERM,  1857.  428 

Spragae  «.  Smitli. 

in  two  of  the  defendants'  cars,  and  paid  the  freight  on  them  and 
took  a  waybill  for  the  same  to  Medford,  Mass. ;  that  the  train  left 
Spnth  Rojalton  on  the  same  day,  and  the  plaiutiff  and  Kibbee 
went  along  with  said  train  in  the  saloon  car,  according  to  the  cus- 
tom and  practice  of  the  road ;  that  they  proceeded  as  far  as  Dan* 
bury,  New  Hampshire,  a  station  on  the  Northern  New  Hampshire 
road,  and  were  waiting  on  the  track  for  the  passenger  train  to  pass 
said  cattle  train,  when  a  freight  train  belonging  to  the  Northern 
New  Hampshire  road  came  up  behind  and  carelessly  and  negli» 
gently  run  into  said  saloon  car,  and  by  the  collision  the  plaintiff, 
who  was  in  the  saloon  car,  was  seriously  injured. 

The  defendants'  counsel  insisted  and  requested  the  court  to 
charge  the  jury  that  the  trustees  being  in  possession  of  and  oper- 
ating the  road  nierely  as  agents  for  the  bond  holders,  could  not  be 
made  personally  liable ;  and  that  as  the  injury  was  sustained  by 
the  carelessness  and  negligence  of  persons  in  the  employ  of  the 
Northern  New  Hampshire  Company,  and  not  in  the  employ  of  the 
defendants',  they  could  not  be  made  liable,  especially  if,  by  the 
contract  existing  between  the  defendants  and  said  Northern  road, 
the  Northern  road  should  bear  the  loss.  But  the  court  declined 
so  to  charge,  but  did  charge  that  as  the  defendants  were  actually 
in  possession  and  operating  the  Central  road,  they  would  be  per- 
sonally liable  if  a  case  was  made  out  by  the  plaintiff  which  would 
make  the  corporation  itself  liable  if  they  were  running  the  road ; 
and  that  as  it  was  conceded  that  some  arrangement  existed 
between  the  defendants  and  the  Northern  New  Hampshire  Com- 
pany, by  which  the  defendants  had  the  right  to  run  their  cars  and 
freight  over  the  Northern  road,  and  the  defendants  having  received 
the  plaintiff  and  his  cattle,  and  undertaken  to  transport  them  safely 
over  the  Northern  road,  the  plaintiff's  remedy  for  any  injury  sus- 
tained on  said  latter  road  by  the  carelessness  or  negligence  of  its 
operatives,  would  be  against  the  defendants,  the  party  with  whom 
he  contracted  ;  and  that  it  was  immaterial  what  were  the  particular 
arrangements  between  the  defendants  and  the  Northern  Company 
as  to  who  should  sustain  the  loss  for  any  damage  on  that  road. 

To  this  charge,  and  to  the  refusal  of  the  court  to  charge  as 
requested,  the  defendants  excepted* 

Verdict  for  the  plaintiff 
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J.  P.  Kidder  and  Peck  ^  (Mjy^  for  the  defendants. 

I.  The  defendants  were  the  agents  of  the  Central  Railroad 
Company  and  of  the  first  mortgage  bondholders.  As  snch  thpj 
operated  the  road,  which  was  known  to  the  public.  Thej  cannot 
be  made  persanaliy  responsible  to  the  plaintiff.  The  remedy 
should  have  been  sought  against  the  principal,  the  Railroad 
Company. 

n.  A  carrier  of  passengers  is  only  responsible  for  his  own  want 
of  *care  and  that  of  his  employees,  and  not  for  the  negligence  of 
third  persons,  over  whom  he  has  no  control.  The  case  shows  that 
the  train  was  the  defendants'  train,  under  the  control  of  their  con- 
ductor, and  having  the  right  to  pass  over  the  Northern  New 
Hampshire  road.  While  thus  lawfully  on  that  road  the  train  was 
run  into  by  another  train,  over  which  the  defendants  had  no  con- 
trol, and  the  plaintiff  was  injured  without  any  fault  on  the  part  of 
the  defendants.  For  this  the  defendants  are  not  responsible.  The 
plaintiff's  remedy  is  against  the  New  Hampshire  company ;  Bajfce 
V.  Anderson,  2  Peters  150 ;  Bood  v.  JST.  H.  ^  N.  York  R.  Co.,  22 
Conn.  1 ;  Bridge  v.  Grand  Junction  Co.,  3  Mee.  &  Welsby  244. 

W.  Hehard,  for  the  plaintiff. 

1.  The  defendants  had  the  entire  charge  and  control  of  the 
road.  They  contracted  in  their  own  names,  and  not  in  the  name 
of  the  corporation.  The  property,  effects  and  earnings  of  the  road 
were  in  their  keeping,  and  could  not  have  been  attached  in  a  suit 
against  the  corporation. 

n.  THe  defendants  contracted  to  carry  the  plaintiff  and  his 
freight  from  South  Royalton  to  Medford,  Mass.,  and  gave  a  way- 
bill and  took  pay  for  freight  to  that  place,  and  if  they  did  not 
intend  to  be  responsible  for  damage  beyond  the  line  of  their  own 
road,  they  Should  have  so  stipulated  in  the  contract,  and  not  having 
done  so,  their  liability  continued  until  the  goods  arrived  at  their 
destination  ;  Hyde  et  aL  v.  Navigation  Co.,  5  Term  387 ;  Sl  John 
'^  Fonsey  v.  Van  Stanvord  et  aL,  25  Wend.  660. 

2.  In  this  case  the  defendants  had  an  arrangement  by  which 
they  used  the  Northern  road,  and  run  their  own  cars,  and  furn- 
ished a  part  of  the  help  to  run  the  engine  and  cars ;  Noges  v.  £.  4" 
R  R.  Road  Co^  27  Vt  110. 
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in.  The  defendants  were  common  carriers,  and  as  such  liable 
to  the  same  extent  that  common  carriers  are  in  other  cases  ;  2 
Steph.  Nisi  Frius,  961.  Common  carriers  are  regarded  as 
insurers  against  every  injury  except  such  as  are  caused  bj  the 
^'  act  of  God  or  the  King's  enemies ; "  2  Stephens'  Nisi  Prius  964 ; 
1  Term  Rep.  27  ;  5  ib.  389. 

The  contract  being  with  the  defendants  the  plaintiff  can  only 
look  to  them  for  his  damage.  The  defendants  can  seek  such  relief 
from  the  Northern  road,  as  their  arrangements  will  afford  them.* 

IV.  Any  arrangement  that  the  defendants  may  have  made  with 
the  Northern  road  with  reference  to  the  use  of  their  road  can  only 
affect  the  parties  to  that  arrangement.  It  cannot  affect  the  plain- 
tiff, who  was  no  party  to  the  arrangement  and  had  no  knowledge 
of  its  terms. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  The  defendants  are  trustees  for  the  ben- 
efit of  certain  bondholders  of  the  Vermont  Central  Railroad,  and 
as  such,  assignees  of  the  company.  The  first  question  made  in  the 
case  is,  whether  the  defendants  are  personally  liable  upon  the 
contracts  made  by  the  operatives  upon  the  road,  or  for  thehr  negli- 
gence or  misconduct,  while  they  continue  to  operate  the  road,  and 
receive  freight  and  pay  for  carrying  passengers,  for  the  benefit  of 
the  cestuis  que  trtuL 

It  is  well  settled  in  practice,  and  by  repeated  decisions,  that  the 
lessees  of  railroads  are  liable,  to  the  same  extent  as  the  lessors 
would  have  been,  while  they  continue  to  operate  the  road.  Indeed 
there  can  be  no  question,  we  think,  that  a  mere  intruder  into  the 
franchise  of  a  railway  corporation,  who  should  continue  to  use  it 
for  his  own  benefit,  would  be  liable  to  passengers,  and  the  owners 
of  freight  who  should  employ  him,  to  the  same  extent  precisely  as 
the  company  itself,  while  continuing  the  same  business.  Any  other 
view  of  the  liability  of  such  intruder  would  be  to  allow  him  to 
allege  his  own  wrong  in  his  defense.  And  we  can  see  no  reason 
why  the  defendants  are  not  liable  to  the  same  extent  as  the  com- 
pany would  have  been,  and  upon  similar  grounds  to  those  upon 
which  lessees,  or  any  others  exercising  the  franchise  of  the  com- 
pany, for  the  time,  must  be ;  that  is,  that  they  are  the  ostensible 
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parties,  who  appear  to  the  public  to  be  exercising  the  franchise  of 
the  company.  It  would  be  perplexing  in  the  extreme  to  require 
strangers,  sufiering  injury  through  the  negligence  of  operatives 
under  the  defendants'  control,  to  look  beyond  the  party  exercising 
such  control.  The  party  having  this  independent  control  is  in 
general  liable  for  the  acts  of  those  under  such  control,  whether  of 
contract  or  tort. 

II,  As  the  defendants  were  interested  in  the' transportation  of 
the  freight,  and  took  pay  and  gave  tickets  through,  they  are,  prima 
facie,  liable  for  the  delivery  at  the  point  of  destination. 
^'  But  in  regard  to  carrying  passengers  the  rule  is  different,  we 
apprehend.  These  through  tickets,  in  the  form  of  coupons  for 
each  successive  company,  which  are  purchased  of  the  first  com- 
pany, import  no  contract,  ordinarily,  to  carry  the  passenger  beyond 
the  line  of  the  road  of  the  first  company,  so  far,  at  least,  as  they 
^  are  concerned.  The  baggage  of  passengers  may  come  under  the 
same  rule  in  regard  to  conveying  beyond  the  first  company's  line, 
which  freight  does,  as  the  same  general  liability  exists.  But ' 
through  passenger  tickets  are  to  be  regarded  as  distinct  tickets  for 
each  road,  and  unless  the  road  check  baggage  through,  it  is  ques- 
tionable, perhaps,  how  far  they  are  liable  for  losses  beyond  their 
own  limits.  And  the  contract  between  the  companies  which  com- 
monly exists  in  regard  to  the  division  of  the  price  of  the  through 
ticket,  constitutes  no  such  partnership,  probably,  as  will  render 

*  each  company  liable  for  the  whole  route.  The  first  company  is, 
in  such  case,  looked  upon  as  the  agent  of  the  other  companies  for 
selling  their  tickets,  and  the  contract  requires  no  difiTereot  con- 
struction from  one  where  the  tickets  of  one  company  are  sold  at 

•  the  stations  of  other  companies ;  Hood  y.  N.  T.  S^  N,  IL  i?.,  22 
Conn.  1 ;    S.  C.  502 ;  EUswortk  v.  Lartt,  26  Alabama  783. 

And  in  the  present  case  there  seems  to  have  been  no  ground  to 
question  that  the  extent  of  the  defendants*  contract  would  oblige 
them  to  carry  the  freight  through,  as  common  carriers,  which  will 
make  them  liable  for  all  injuries  not  caused  by  inevitable  accident 
or  the  public  enemy. 

And  in  regard  to  the  carrying  the  plaintiff  as  a  passenger  upon 
the  freight  train,  in  the  saloon  car  provided  for  that  purpose,  the 
contract  for  carrying  will  extend  throughout  the  route,  the  same  as 
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that  in  regard  to  freight.  The  defendants  throughout  the  route,  and 
of  course  at  the  point  where  the  injury  occurred,  owed,  by  virtue  of 
their  contract,  to  the  plaintiff,  the  ordinary  protection  which  is 
required  of  common  carriers  of  passengers.  But  this  is  not  the 
same  as  that  which  Qommon  carriers  of  freight  stipulate  for.  All 
that  common  carriers  of  passengers  stipulate  for  in  the  common 
case  of  carrying  passengers,  is  to  exercise  the  utmost  care  that  no 
injury  befall  those  who  entrust  themselves  to  their  custody.  This 
does  not  include  such  perils  as  occur  wholly  without  the  agency  of 
the  carrier,  unless  there  is  some  want  of  care  in  escaping  from 
the  consequences  of  such  perils ;  Camden  ^  Amhoy  R.  v.  Burke, 
13  Wendell  611. 

We  do  not  perceive  that  this  rule  of  liability  could  make  the 
carrier  of  passengers  liable  for  the  act  of  a  party  over  whom  he 
had  no  control.  If  the  act  causing  the  injury  were  that  of  a  ser- 
vant or  operative  employed  upon  the  train  carrying  the  plaintiff, 
although  such  operative  were  furnished  and  paid  by  another  com- 
pany, as  the  engineer  in  the  present  case,  the  carrier  is  undoubt« 
edly  liable.  So,  too,  if  the  injury  is  cau:^ed  by  the  misconduct  of 
other  servants  of  the  same  carrier,  who  is  carrying  the  plaintiff, 
while  operating  other  trains,  the  carrier  is  liable.  But  he  cannot 
be  regarded  as  liable,  we  think,  for  all  the  acts  of  all  the  opera- 
tives of  the  companies  over  whose  roads  he  carries  the  plaintiff, 
unless  some  connection  between  the  roads,  of  a  character  similar 
to  that  of  general  partnership,  or  the  consolidation  of  their  inter- 
ests in  the  carrying  business  is  shown,  which  was  not  done  in  the 
present  case. 

.  It  would  not  be  pretended  that  a  carrier  of  passengers,  by 
coach,  is  liable  for  a  mere  tort  committed  upon  such  passengers, 
in  the  course  of  the  transit,  as  by  another  carriage  coming  in  con- 
tact with  the  carrier's  vehicle,  or  by  an  assault  of  a  stranger. 

It  may  be  true  that  while  the  defendants  were  carrying  the 
plaintiff  upon  their  own  road  they  may  be  liable  for  an  injury  to 
him  by  reason  of  an  intrusion  of  another  carriage  upon  their 
track,  since  the  law  enforces  upon  them  the  duty  of  keeping  their 
track  clear.  But  in  those  cases,  where  other  companies  have  the 
right  by  law  to  run  tfceir  carriages  upon  the  track  of  the  defen- 
ant's  road,  by  paying  toll,  as  is  common  in   England,  and  not 


428  ORANGE  COUNTY. 

Page  et  als.  «.  Baldwin. 

uncommon  in  this  country,  in  point  of  right,  although  not  done 
practically  to  any  great  extent,  it  has  never  been  held  that  one 
company  is  liable  to  passengers  carried  by  them  for  injuries  hap- 
pening through  the  fault  of  other  companies,  while  rightfully  upon 
the  same  track,  and  without  any  fault  on  the  part  of  the  first 
company.  This  principle,  it  seems  to  us,  must  control  the  present 
case.  The  defendants'  contract  only  bound  them  for  the  skill  and 
diligence  of  their  own  operatives,  and  those  under  their  own  con- 
trol ;  Bridge  v.  Grand  Junction  Railroad,  3  M.  &  W.  244 ;  Rob- 
inson V.  Cone,  22  Vt  213;  Thoroughgood  v.  Bryan,  8  Com. 
Bench  115. 

The  plaintiff  knew  before  entering  upon  the  defendants'  train 
that  he  would  be  exposed  to  those  perils.  They  are  incident,  of 
course,  to  all  railway  traveling,  and  especially  upon,  roads  with 
only  a  single  track.  And  knowing  that  this  train  was  to  be  car- 
ried over  other  roads,  where  the  defendants  had  no  exclusive  con- 
trol, he  must  have  understood,  or  was  bound  to  understand,  that 
the  common  contract  for  carrying  passengers  would  not  indenmifj 
him  against  such  perils.  He  must  then,  we  think,  look  to  the  com- 
pany having  the  control  of  those  by  whose  negligence  he  was 
injured.  These  persons  were  no  more  under  the  control  of  the 
defendants  than  of  the  plaintiff,  and  there  is  no  reason  why  the 
defendants  should  take  the  risk  of  their  good  conduct,  more  than 
that  the  plaintiff  should,  unless  they  so  stipulated. 
^     Judgment  reversed  and  case  remanded. 


Reuben  Page,  Nehemiah  Lovewell,  Moses  Sawter  and 
GouLDSBORN  Taplin,  Jr.  v.  Charles  C.  p.  Baldwin. 

Recognizance  to  trustees, 

A  reoof^isuioe  taken  to  each  of  two  or  more  persona  sammoned  m  tnutees  oannot 
be  sued  in  the  names  of  all  of  them  Jointly,  though  a  Joint  Judgment  of  dischftrge, 
and  for  the  recovery  of  their  costs  (whicli  were  coUeotirely  taxed)  was  entered  in 
their  fii?or. 
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The  Jndgiiient  difoharging  penons  timimoned  as  tniatees  Is,- in  legal  efitet,  several 
and  should  be  so  in  form. 

Debt  on  a  recogkizakce.  The  plaintiffs  declared  that  in  a 
suit  pending  in  the  county  court,  for  the  county  of  Orange,  in 
favor  of  J.  &  J.  H.  Peck  &  Co.  against  John  Merrill  as  principal 
defendant,  and  the  plaintiffs  as  his  trustees,  on  the  third  Tuesday  of 
January,  1853,  the  defendant  in  said  court  ^  acknowledged  himself 
to  owe  and  bound  unto  each  of  the  plaintiffs  in  a  recognizance  in 
the  sum  of  one  hundred  dollars,  being  in  all  to  the  said  plaintifl& 
the  sum  of  four  hundred  dollars,  which  said  sum  of  one  hundred 
dollars  to  each  of  said  plaintifi^,  the  defendant  did  for  himself  and 
his  heirs  oovenant  and  grant  to  be  levied  of  his  lands  and  chattels," 
&c,  upon  this  condition,  that  ^'  the  said  J.  &  J.  H.  Peck  &  Co. 
should  answer  and  pay  all  damages  occasioned  to  the  said  plaintiffs 
herein,  if  judgment  in  said  court  should  happen  to  be  given  in 
£ivor  of  the  plaintiffs  herein,"  and  that  in  said  suit  such  proceedings 
were  had  that  ^'judgment  was  given  by  said  court  for  the  said 
plaintiffs  herein,  against  the  said  J.  &  J.  H.  Peck  &  Co.,  discharging 
the  said  plaintiffs  herein  as  trustees  as  aforesaid,  with  their  costs  in 
that  behalf;  and  the  said  plaintiffs  herein,  by  the  consideration  of 
said  court,  recovered  judgment  against  the  said  J.  &  J.  H.  Peck 
&  Co.,  for  the  sum  of  two  hundred  and  fifty-two  dollars  and  fifteen 
cents,  for  their  costs  and  charges  in  that  behalf  sustained,"  and  that 
aaid  costs  had  never  been  paid,  &c. 

To  the  declaration,  a  general  statement  only  of  which  is  above 
given,  but  sufficient  to  present  the  questions  which  were  raised 
respecting  it,  the  defendant  demurred.  The  county  court,  June 
Term,  1856, — Poland,  J.,  presiding, — adjudged  the  declaration 
insufficient,  to  which  the  plaintiffs  excepted. 

O.  W.  Clarh,  for  the  plaintiff. 

Though  the  recognizance  is  in  its  terms  several,  the  interest  it 
was  intended  to  secure  as  well  as  the  terms  of  the  condition  are 
joint  That  the  plaintiffs  were  jointly  interested,  appears  from  the 
&ct  that  they  were  jointly  summoned,  and  the  judgment  rendered 
by  the  court  as  to  the  trustees  was  a  joint  judgment. 

The  rule  that  a  joint  and  several  covenant  must  be  construed  to 
be  j<nnt  where  the  interest  is  joint,  and  several  where  the  intereot 
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i«  several,  seems  well  supported  by  the  cases  ;  Owston  v.  Ogle,  13 
East.  538  ;  and  when  the  interest  of  the  covenantees  is  joint,  the 
right  of  recovery  is  so ;  Gould  Plead,  iv.  58. 

In  4  Dane  Ab.  55,  it  is  said,  ^  if  the  covenant  be  joint,  yet  if 
the  interest  be  several,  the  covenant^shall  be  taken  to  be  several, 
and  though  the  covenant  be  joint  and  several,  yet  if  the  interest 
be  joint,  the  action  must  be  so  too."  In  2  Steph.  N.  P.  1182,  it 
is  said :  If  the  words  be  joint,  but  the  interest  several,  the  action 
may  be  either  joint  or  several,  at  the  option  of  the  covenantees, 
joint  in  respect  of  the  express  contract,  a'nd  several  in  respect  of 
the  interest.  In  EMe  v.  Purdt/,  6  Wend.  629,  the  bond  was 
executed  to  two,  and  the  suit  was  brought  upon  it  in  the  name  of 
one,  the  plaintiff  claiming  that  the  interest  was  several.  The 
court  said,  ^  A  coobligee  may  alone  maintain  an  action  on  a  joint 
bond,  where  the  interest  or  cause  of  action  is  several."  In  Ludlow 
V.  McOrea,  1  Wend,  228,  Lutherland,  J.,  said,  '*  Covenants  are 
to  be  construed  according  to  their  spirit  and  intent,  and  where, 
from  the  subject  matter  of  the  covenant,  it  is  the  evident  intent  of 
the  parties  that  they  should  be  taken  distributatively,  they  may  be 
80  taken,  although  there  may  be  no  express  words  of  severalty." 
Iq  Sharp  v.  Conkling,  16  Yt.  355,  the  same  doctrine  is  recog- 
nized. 

If  because  the  interest  is  several  a  joint  covenant  may  be  taken 
as  several,  it  would  seem  that  when  the  interest  might  be  joint,  a 
several  covenant  might  be  taken  as  joint. 

Ormsby  ^  Famham,  for  the  defendant. 

From  all  the  authorities  on  the  subject  of  joint  contracts,  the 
following  points  seem  to  be  well  settled.  1.  If  the  contract  be  in 
express  terms  joint,  although  the  interest  be  several,  the  action 
must  be  joint.  2.  If  the  contract  be  in  terms  several,  and  the 
interest  be  joint,  the  action  must  be  several.  3.  If  the  contract 
be  in  its  terms  joint  and  several,  or  so  couched  as  to  be  obscure  in 
this  respect,  as  to  the  covenantees,  at  least,  the  action  must  be  in 
favor  of  the  one  in  interest;  Parsons  on  Contracts,  vol.  I.,  11  to 
80  and  notes ;  Sharp  v.  CankUng,  16  Vt.  355.  4.  The  interest 
most  be  such  as  disclosed  by  the. contract,  and  not  shown  dehorg 
the  instrument;  JEngluh  v.  jRundeil,  8  C.  &  P.  332;  Andenon 
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V.  Martindal^^  1  East  497  ;  Lord  Denman,  in  Bopkinsan  v.  Zee, 
6  Q.  B.  971 ;  1  Parsons  on  Contract  140. 

The  defendant  here  was  recognized  to  each  trustee  in  the  sum 
of  one  hundred  dollars.  The  obligation  is  several.  Is  the  interest 
joint?  Non  constat.  That  the  trustees  jointly  defended,  decides 
nothing.  The  defendant  might  have  recognized  to  one,  and  his 
recognizance  have  been  rendered  available  without  regard  to  the 
others.  In  this  case  either  might  have  discharged  him  without 
affecting  the  others. 

The  opinion  of  the  court  was  delivered  by 

ISHAM,  J.  The  recognizance,  on  which  this  action  is  brought, 
was  taken  in  the  prosecution  of  a  suit  in  favor  of  J.  &  J.  H.  Peck  & 
Co.  against  John  Merrill  as  principal  debtor  and  these  plaintiffs  as 
trustees.  In  that  recognizance  the  defendant  acknowledged  him- 
self  indebted  and  bound  unto  each  of  the  plaintiffs  in  the  sum  of 
one  hundred  dollars,  subject  to  the  condition  specified  in  the  statute. 
The  plaintiffs,  having  been  discharged  as  trustees,  are  entitled  to 
their  costs,  and  to  their  remedy  on  this  recognizance  for  the  pay- 
ment of  them.  It  is  quite  obvious,  however,  that  this  joint  action 
cannot  be  sustained.  It  is  not  a  recognizance  in  the  sum  of  four 
hundred  dollars  acknowledged  to  the  plaintiffs  jointly,  as  stated  in 
the  declaration,  but  for  the  sum  of  one  hundred  dollars  to  each  of 
the  plaintiffs.  Its  legal  effect  is  the  same  as  if  the  recognizance  for 
that  sum  had  been  taken  separately  to  each  of  the  plaintiffs  by 
name.  In  such  case  it  will  hardly  be  contended  that  a  joint  action 
could  be  sustained  for  the  aggregate  amount  for  which  they  were 
separately  given.  If  this  recognizance  can  be  considered  as  hav- 
ing been  given  for  the  sum  of  four  hundred  dollars,  then  it  is  a 
recognizance  for  that  amount  to  each  of  the  plaintiffs,  for  whatever 
may  be  the  amount,  the  acknowledgment  of  indebtedness  was  to 
each  of  them. 

The  recognizance  is  not  only  several  in  its  terms,  but  it  stands 
as  a  security  for  separate  interests.  It  is  not  averred  in  the  declar- 
ation that  the  plaintiffs  were  summoned  as  trustees,  in  which  they 
were  charged  as  partners,  or  as  being  jointly  indebted  to  the  prin- 
cipal debtor.  We  cannot  regard  it  as  a  fact  in  the  case,  therefore, 
that  they  were  iammoned  in  that  capadtj.    The  legal  interest  in 
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that  recognizance  depends  not  on  the  form  in  which  the  judg- 
ment is  entered  up  for  the  trustees,  but  upon  the  statute  authoriz- 
ing the  recognizance  to  be  taken,  and  the  matters  intended  to  be 
secured  by  it.  In  a  trustee  process,  the  statute,  p.  264,  sec  65, 
provides  that  the  plaintiff"  shall  ffive  secwrity  to  the  trustee  by  way 
of  recognizance,  in  the  same  manner  as  in  other  cases ;  and  by 
the  2d  and  ISth  sections,  it  is  provided  that  the  plaintiffs,  before 
service  on  the  principal  debtor,  may  insert  the  names  of  every 
person  as  trustee  having  in  his  hands  any  effects  or  credits  belong- 
ing to  the  principal  defendant.  It  Ls  immaterial  whether  that 
indebtedness  arises  from  simple  contract,  or  under  seal,  or  of  record ; 
they  may  all  be  joined  as  trustess  in  the  same  process.  Some  of 
the  trustees  may  be  liable,  others  not  Each  trustee  in  his  defense 
may  present  distinct  and  different  issues,  and  each  issue  be  depend- 
ent on  other  and  different  testimony,  and  the  taxable  costs  due  to 
each  may  and  will  generally  vary  in  amount.  It  is  upon  these 
grounds  that  the  proceedings  are  regarded  as  a  distinct  and  separate 
matter  against  each  trustee,  as  much  so  as  if  separate  suits  had 
been  commenced  upon  their  individual  indebtedness.  For  that 
reason,  aUo,  in  case  the  trustees  are  discharged,  or  any  number  of 
them,  separate  judgments  should  be  rendered  and  the  costs  allowed 
to  each  as  they  have  been  respectively  sustained,  and  upon  that 
judgment  each  trustee  is  entitled  to  his  execution.  These  prin- 
ciples grow  out  of  the  various  provisions  of  the  act  in  relation  to 
the  liability  of  trustees,  and  for  that  reason  the  recognizance  should 
be  taken  to  each  trustee,  that  it  may  stand  as  security  for  the 
separate  judgment  for  costs,  which  each  may  recover. 

In  this  case  it  appears  from  the  declaration  that  a  joint  judgment 
was  rendered  in  favor  <^  the  plaintiffs  for  their  costs  ;  but  that  is  an 
obvious  misprison  of  the  clerk.  The  proper  judgment  of  the 
court  is,  that  the  trustees  he  discharged^  and  upon  that  judgment 
each  trustee  is  entitled  to  his  separate  taxation  of  cost  The 
recognizance  was,  therefore,  properly  taken  to  each  trustee,  as 
security  for  his  separate  costs,  and  no  joint  action  can  be  sustained 
on  the  recognizance.  The  records  of  that  court  should  be  corrected 
so  that  each  trustee  may  have  his  separate  judgment  for  costs.  In 
that  event,  the  remedy  upon  this  recognizance  is  not  attended  with 
any  difficulty.     We  have  no  occasion  to  examine  the  authorities 
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as  to  the  proper  parties  in  actions  on  covenants,  as  this  whole  matter 
is  determined  bj  the  constmction  of  the  statutes  in  rektion  to  the 
tmstee  process. 

The  declaration  is  adjudged  insufficient,  and  the  judgment  of 
the  ooun^  court  is  affirmed. 


Atilda  Blanohard  v.  School  District  No.  11  ih 

WjLSBEX. 

School  teaehei^s  certijieaU. 

A  Mrtillette  of  ftsehool  t6Mh«T«8  q«allfleatioiis  which  li  made  oot  and  ticned  hj 
the  town  Mperintendcat  ftt  Ite  dato,  uid  U  thereafter  kept  hj  him  to  h^  delivered 
wheneyer  called  for,  will  take  eAot  from  its  date,  thongh  not  delirered  onHl 
long  after;  the  act  giving  the  eertlfloate  its  eflbet  and  yalldlty  heing  the  deeleioa 
of  the  lapeiiiiteiideat  Feepeeting  the  teaeher'e  qiialllloatiom. 

Sneh  a  eertiScate  will  be  valid  if  made  without  a  penonal  examination  ••  to  the 
teaeher>e  qnaliUcatlona,  hot  upon  inoh  otiier  evideaee  aa  la  eatlalkctoiy  to  the 
anperittteDdent. 

Book  account.  The  plaintiff's  account  was  for  teaching 
school  for  the  defendants  for  twelve  weeks,  commencing  in  Decern* 
ber,  1854,  at  one  dollar  and  seventj-five  cents  per  week.  The 
auditor  allowed  the  plaintiff's  account  as  charged,  and  respecting 
her  certificate  of  qualifications  he  reported  that  she  produced 
before  him  a  certificate,  which  read  as  follows : 

^Warren,  Vt,  December  1, 1854.  Miss  Atilda  N.  Blanchard 
is  hereby  licensed  to  teach  school  in  the  town  of  Wanen,  Y  t,  ooa 
Aill  jear  from  the  date  hereof.    Attest, 

^  &  D.  Parksb,  Toum  SuperinUndn^ 

*^OomnwmS6hooU  forioum^Wcanrmr 
that  thereupon  the  defendants  introduced  the  depositioD  of  nld 
Parker,  which,  though  objected  to,  the  auditor  allowedf  Aa  iiets 
stated  in  which  ho  found  to  bo  tnie )  and  h«  ulia  i^pfttid  that  it 
29 
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appeared  that  the  Mr.  Fuller  mentioned  in  said  deposition  was  the 
brother-in-law  of  the  plaintiff,  in  whose  family  she  at  that  time 
resided.     The  deposition  was  as  follows : 

"  Darius  S.  Parker,  being  duly  sworn,  deposeth  and  says :  that 
for  the  year  ending  March,  A.  D.  1855,  he  was  school  superin- 
tendent for  the  town  of  Warren,  in  the  county  of  Washington  and 
state  of  Vermont ;  that  previous  to  the  commencement  of  the 
winter  school,  to  wit,  on  or  about  the  first  of  December,  A.  D. 
1854,  he  prepared  licenses  for  the  teachers  of  the  different  districts 
in  said  town,  so  far  as  he  knew  the  names  of  those  who  were  to 
teach  in  the  different  districts.  Miss  Atilda  N.  Blanchard  taught 
school  in  school  district  No.  11,  in  said  town  of  Warren,  but  to 
the  best  of  my  recollection  and  belief  never  in  person  applied  to 
me  for  a  license,  but  sometime  in  the  forepart  of  the  month  of 
July,  A.  D.  1855, 1  received  a  line  from  Allen  M.  Fuller  of  siud 
Warren,  asking  about  a  license  for  Atilda  N.  Blanchard,  saying  to 
me  that  she  had  none.  On  looking  over  some  papers  concerning 
schools,  I  found  that  the  license  written  for  Miss  Atilda  N.  Blan- 
chard bad  never  been  delivered  to  her.  I  wrote  the  facts  as  above 
to  the  said  A.  M.  Fuller,  at  the  same  time  enclosing  the  license 
which  Vas  written  at  the  time  it  bears  date,  (December,  1854,) 
requesting  him,  the  said  Fuller,  to  do  nothing  improper  in  the 
premises  ;  and  further  the  deponent  saith  not." 

The  county  court, Term,  185-,  ,  J., 

presiding, —  rendered  judgment  on  the  report  for  the  defendants. 
Exceptions  by  the  plaintiff. 

J,  P.  Kidder^  for  the  plaintiff. 

I.  The  deposition  of  Parker  was  improperly  admitted.  Parol 
proof  that  the  certificate  was  granted  without  a  personal  examina- 
tion of  the  teacher  is  inadmissible ;  George  v.  School  JDistrict  No. 
8,  in  West  Fairlee  and  Vershire,  20  Vt.  495. 

The  deposition  also  contradicts  the  certificate,  which  is  record 
evidence. 

n.  If  the  teacher  obtains  the  certificate  without  any  previous 
^-ffimimrfionj  it  19  spfficieot ;  v%d$  Same  case. 
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DiU  Sf  Durante  for  the  defendants. 

The  deposition  of  S.  D.  Parker  negates  the  idea  of  a  personal 
examination  of  the  teacher  and  the  having  a  license  before  enter- 
ing school,  as  required  by  statute.  See  Comp.  Stat.,  chap.  20,  sec. 
8 ;  2d  and  3d  clauses  of  sec.  12.  See  also  Goodrich  v.  School 
District  No,  1,  Fairfax,  26  Vt.  115. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  made  in  the  present 
case  is  in  regard  to  the  plaintiff's  certificate  of  qualifications  to 
teach  from  the  superintendent  The  certificate  bore  date  Decern* 
ber,  1854,  the  school  being  taught  within  one  year  after.  It  was, 
then,  a  compliance  with  the  requirements  of  the  statute,  unless 
impeached  by  the  testimony  of  the  superintendent.  The  case  of 
George  v.  School  District  in  West  Fairiee,  20  Vt  495,  decides, 
that  the  fact  the  certificate  was  granted  without  personal  examina« 
tion  into  the  qualifications  of  the  teacher  is  no  impeachment  of  the 
certificate.  All  there  is  beyond  that,  in  the  present  case,  is,  thai 
it  was  not  handed  over  to  the  teacher  until  July  after  its  date. 

But  it  would  seem  from  the  testimony  of  the  superintendent  that 
it  was  intended  to  have  been  delivered  at  its  date.  The  superin- 
tendent says  he  made  certificates  for  all  the  teachers  in  town  whose 
names  he  knew,  and  for  the  plaintiff  among  them,  knowing  she 
taught  in  this  district  On  being  applied  to  in  regard  to  the 
license  he  found  it  had  not  been  delivered,  being  among  his  school 
papers.  He  evidently  speaks  of  this  discovery  as  a  surprise,  and 
this,  in  connection  with  the  fact  that  he  sent  it  immediately  to  the 
plaintiff,  shows  that  it  was  intended  to  have  been  delivered  at  the 
time  it  bore  date.  And  if  so  it  would  seem  to  be  the  same  as  if 
it  had  been  in  fact  then  delivered.  For  if  the  plaintiff  had  been 
examined  and  decided  to  be  qualified,  it  could  certainly  not  deprive 
her  of  the  action  that  her  certificate  did  not  come  to  her  own  hands 
at  the  time  it  bore  date. 

If  it  had  been  given  to  some  third  party  for  the  plaintiff,  or  by 
mistake  kept  by  the  superintendent,  as  in  the  present  case,  it  would 
.<)till  virtually  be  in  the  plaintiff's  possession,  the  persons  having  it 
ill  custody  holding  it  for  her. 

And  as  the  personal  examination  is  not  important  to  the  plain- 
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tiff's  right  to  recover,  all  that  seems  essential  is  that  the  superin- 
tendent should  be  so  assured  of  the  qualifications  as  to  decide  the 
point  of  the  plaintiff's  fitness.  If  the  manual  labor  of  drawing  up 
the  certificate  were  not  performed  at  that  time,  it  would  probably 
not  deprive  the  plaintiff  of  the  right  to  recover  if  the  superinten- 
dent made  a  definite  decision  of  the  question  of  fitness  upon  such 
evidence  as  was  satisfactory  to  him.  He  might  probably  make 
the  certificate  as  of  that  date,  and  showing  it  written  subsequently 
would  be  no  impeachment  of  its  legal  effect  Much  more  if  the 
certificate  was  actually  made,  ready  for  delivery,  but  by  accident 
not  banded  over,  it  could  have  no  such  effect. 

Nor  do  we  think  it  of  much  importance  that  no  personal  appli- 
cation was  made  by  the  plaintiff  for  the  certificate.  If  the  appli- 
cation was  made  by  some  friend,  and  the  superintendent  gave 
assurance  of  awarding  a  certificate  without  the  formality  of  a  per- 
sonal examination,  as  is  not  uncommon  in  the  case  of  known  and 
experienced  teachers  of  established  reputation,  it  would  certainly 
be  no  impeachment  of  the  certificate.  And  that  is  all  which  this 
ease  presents. 

This  is  in  striking  contrast  with  the  case  of  Goodrich  v.  School 
DUirici  in  Fairfax,  26  Yt  115,  and  Hopkins  v.  School  District  in 
Danbjf,  27  Yt.  281,  in  both  of  which  cases  the  candidate  was  found 
BOt  qualified,  which  is  of  the  essence  of  the  requirement 

The  act  which  gives  validity  to  the  certificate  is  the  judgment 
of  the  superintendent  of  the  qualification  of  the  teacher,  upon 
raeh  evidence  as  is  satisfactory  to  him.  The  certificate  itself  ia 
the  record  merely  of  the  judgment  The  certificate,  then,  should 
take  effect  from  its  date,  and  not  from  its  delivery,  and  it  should 
bear  date  concurrently  with  the  judgment. 

Judgment  reversed.    Judgment  for  the  plaintiff  on  the  report 
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Blake  v.  Bnrnham. 

RoBEBT  M.  Blake  r.  Aumi  Burnham. 
Damages.     Covenant  of  seizin. 

The  rule  of  damages  for  the  breach  of  a  oovenant  of  seizin  is  the  oonsideration 
money  and  simple  interest  thereon,  at  the  rate  of  six  per  cent,  per  annum.  If  the 
covenantee  gave  securities  for  the  purchase  money  which  were  payable  with,  and 
upon  which  he  snbseqnently  paid  annual  or  any  higher  rate  of  interest,  he  will 
not,  on  that  account,  be  entitled  to  recover  any  more  than  simple  interest  at  tha 
legal  rate. 

Taxes  upon  the  land  which  have  been  paid  by  the  covenantee  or  his  grantee  cannot 
be  recovered  in  an  action  for  the  breach  of  the  covenant  of  seizin. 

A  party  recovering  a  Judgment  for  a  breach  of  the  covenant  of  seisin  in  a  deed  in 
which  there  are  other  covenants  which  run  with  the  land  should  be  required  to 
give  a  release  of  those  covenants  before  be  is  allowed  to  take  out  execution. 

COYENANT.  The  declaration  counted  only  upon  a  covenant  of 
seizin  in  a  deed  from  the  defendant  to  the  plaintiff.  Upon  the 
trial  in  the  county  court,  January  Term,  1857, —  Underwood,  J., 
presiding, —  the  covenant  and  its  breach  were  shown,  and  it 
appeared  that,  at  the  time  of  the  purchase  of  the  land  by  the 
plaintiff,  he  gave  his  notes  for  the  oonsideration  agreed  to  be  paid, 
which  were  payable  at  different  times,  with  annual  interest^  and 
had  been  so  paid  with  the  exception  of  two,  which  were  brought 
into  court  and  surrendered.  It  also  appeared  that  the  plaintiff, 
after  his  purchase,  sold  one*half  of  the  land  to  one  English,  and 
that  English  had  sold  it  to  one  Montgomery,  who  subsequently 
paid  certain  taxes  which  had  been  assessed  upon  the  land. 

Upon  these  facts  the  court  rendered  judgment  for  the  plaintiff 
for  the  amount  of  the  purchase  money  paid  by  him,  including  the 
annual  interest  thereon  as  specified  in  the  notes,  together  with  the 
amount  of  the  taxes  paid  by  Montgomery,  with  simple  interest 
thereon,  to  which  judgment  the  defendant  excepted. 

P.  Perrin^  for  the  defendant 

J.  A  Hutchinson  and  J.  P.  Kidder,  for  the  plaintiffl 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.    The  judgment  of  the  county  court  in  this  case  mnst 
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be  reversed,  and  the  case  remanded.  The'  rule  of  damages  for 
the  breach  of  the  covenant  of  seizin  is  the  consideration  money 
paid  and  interest.  Interest  is  given  as  damages  for  the  delay  of 
payment,  and  its  rate  is  fixed  and  determined  by  statute.  It  is 
immaterial  what  rate  of  interest  the  plaintiff  agreed  to  pay  on  the 
securities  he  gave  for  the  purchase  money.  That  is  a  matter  of 
contract  aside  from  the  deed,  and  whether  it  be  four,  six  or  ten 
per  cent,  it  will  not  affect  the  interest  recoverable  by  way  of  dam- 
ages for  non-payment  of  a  debt  The  taxes  paid  by  Montgomery 
are  not  recoverable  in  this  action.  The  covenant  was  broken 
immediately  upon  the  execution  of  the  deed,  and  upon  the  failure 
of  title  the  plaintiff  should  have  abandoned  the  premises  and 
sought  his  remedy  upon  this  covenant  for  the  money  paid  for  the 
land  and  the  interest  upon  it 

If  there  are  other  covenants  in  the  deed  running  with  the  land, 
they  should  be  released  before  the  plaintiff  takes  his  execution 
upon  this  judgment  In  the  case  of  Cadin  v.  Hurlbur%  8  Vt 
408,  it  was  held  that,  ^  If,  af^er  the  covenantee  has  conveyed  away 
such  land,  he  recover  against  the  covenantor  on  such  covenant,  the 
court  will  order  stay  of  execution  until  the  plaintiff  shall  have 
lodged  a  quit-claim  deed,  or  a  discharge  of  the  covenants  which 
run  with  the  land,  from  the  grantee."  It  is  proper  that  such  an 
order  for  the  stay  of  execution  in  this  case  should  be  made. 

Judgment  reversed,  and  case  remanded. 


Mabshall  p.  Davis  v.  Joseph  Hehingwat.  '' 

[in  ohancebt.j  a 

Ohanemry.    Mortgage.    CkitwU  que  tnuL 

In  ft  bill  to  foradoflea  mortg«(«  held  by  one  as  trustee,  the  tutm»  qm  trust  are  ]ieo» 
esMiy  partiee. 
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Appeal  from  Chancery.  The  orator's  bill  was  brought  to 
foreclose  the  defendant's  interest  in  equity,  under  a  contract 
between  him  and  one  Jacob  Davis,  to  redeem  %  certain  piece  of 
land  which  the  orator  alleged  had  been  conveyed  to  him  by  the 
said  Jacob  Davis.  The  defendant  by  his  answer  denied  all  knowl- 
edge or  information  respecting  the  orator's  title,  or  the  conveyance 
of  Jacob  Davis  to  him,  except  what  appeai*ed  from  the  record  of 
said  Davis'  deed  to  the  complainant,  upon  which  information  he 
insisted  that  the  orator  had  no  title  or  interest  in  said  premises 
except  as  the  agent  of  L.  F.  Davis  and  Elkanah  Smith. 

The  deed  from  Jacob  Davis  to  the  orator,  which  was  filed  as  an 
exhibit,  read  as  follows : 

"  Know  all  men  by  these  presents  that  we,  Jacob  Davis  and 
Sarah  Davis,  his  wife,  both  of  Randolph,  Orange  county,  and  state 
of  Vermont,  for  and  in  consideration  of  four  hundred  and  eighty- 
three  dollars  and  eighty-seven  cents,  likewise  received  a  bond  of 
this  date,  not  yet  fulfilled,  which  is  a  part  of  the  consideration  yet 
to  be  paid,  as  the  bond  says,  signed  by  Marshall  B.  Davis  and 
William  E.  Chamberlin,  of  Brookfield,  and  Parley  Orcutt  and 
Jacob  Orcutt,  of  Randolph,  all  of  Vermont,  received  to  our  full 
satisfaction  of  Marshall  P.  Davis,  of  Brookfield,  Orange  county, 
Vi.,  agent  for  L.  F.  Davis  and  Elkanah  Smith,  of  the  state  of 
Wisconsin,  to  settle  their  suit  with  Jacob  Davis  and  Joseph  Hem- 
ingway of  Randolph,  Orange  county,  Vermont,  for  which  consid- 
eration we  remise,  release,  and  forever  quit-claim,  and  by  these 
presents  for  ourselves  and  our  heirs  do  fully,  clearly  and  abso- 
lutely remise,  release  and  forever  quit-claim  unto  the  said  Marshall 
P,  Davis,  agent  as  aforesaid^  his  heirs  and  assigns  forever,  all  the 
right,  title,  interest,  estate,  property  and  demand  which  we,  the 
said  Jacob  Davis  and  Sarah  Davis,  have  in  and  to  a  certain  piece 
or  parcel  of  land,"   *    ♦   ♦    (description  of  premises.)     *     ♦     ♦ 

•*  To  have  and  to  hold  the  aforesaid  premises  unto  him^  the  said 
Marshall  P.  Davis,  agent  as  aforesaid,  his  heirs  and  assigns  for- 
ever ^  we  likewise  quit-claim  his  share  of  the  rent  on  the  premises 
since  the  first  of  April  last,  at  his  own  risk  and  benefit  So  that 
we,  the  said  Jacob  Davis  and  Sarah  Davis  his  wife,  neither  of  us, 
nor  any  other  person  or  persons  in  our  name  or  behalf,  shall  or 
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will  hereafter  daim  or  demand  an  j  right  or  title  to  the  premises 
afoiesaidy  or  anj  part  thereof;  hU  Ihey  and  every  of  them  $haU  by 
1ke»e  pretenU  be  axduded  and  forever  barred. 
*"  In  witness  whereof/'  &c 

The  court  of  chancery,. February  26tb,  1857,  decreed  that  the 

defendant  pay  the  sum  due  in  equity,  being  dollars, 

within  one  year,  or  be  foreclosed,  ice;  and  from  this  decree  the 
defimdant  appealed* 

P.  Penin  and  L.  B.  Ped^  for  the  defendant 

The  orator  has  no  interest  or  equity  in  this  bill,  and  consequently 
is  not  entitled  to  a  decree  in  his  favor ;  Hadbck  v.  WUIianUy  10 
Vt  670. 

This  is  a  matter  which  could  not  be  taken  advantage  of  by 
demurrer,  as  the  bill  does  not  show  this  fact,  but  it  is  shown  by 
both  the  answer  and  the  exhibits  in  the  case.  The  deed  shows 
title  in  Leonard  F.  Davis  and  £lkanah  Smith  only,  and  that  the 
orator  is  their  agent,  therefore  they  should  have  been  made  orators, 
and  not  their  agent 

It  is  necessary  that  all  the  parties  interested  in  the  subject  mat- 
t«r  of  the  controversy  should  be  made  parties,  either  as  orators  or 
defendanta;  Nayu  v.  Sawyer^  3  Vt  160;  lieQmnM  v.  McOon- 
imS;  11  Vt  290;  Hadlodcr.  WiOiam,  10  Vt  570;  Chadwick  ▼. 
Maior  sC  a(  12  Law  and  Equity  180. 

W.  Hebard^  for  the  orator. 

L  The  orator  has  the  legal  title  to  the  estate,  which  is  sufficient 
for  him  to  foreclose  the  defendant's  equitable  interest 

n.  The  orator  has  not  only  the  legal  tide  to  the  estate,  but  he 
has  an  eqmUMe  inUreti  in  the  estata 

The  consideration  all  moved  from  the  orator.  The  money  was 
paid  by  him,  and  the  bond  which  was  given  was  procured  and 
signed  by  the  orator. 

If  the  defendant  daims  that  the  orator  has  been  dischaiged 
fjpom  his  interest  in  the  land  by  repayment  of  the  mom/ey^  and  the 
canoeling  the  hondj  we  reply  that  such  is  not  the  foot;  but  if  it  ia^ 
the  ontif  frobandi  of  ihat  &ct  is  upon  the  defendant 
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nL  It  is  a  matter  in  which  the  defendant  has  no  interest 

The  orator  having  the  legal  title  to  the  premises,  a  payment  of 
the  money  to  him  will  be  a  fnll  and  oomfdete  protecticm  to  the 
defendant  against  any  other  person. 

This  is  not  like  the  case  of  No^es  v.  Sawyer y  S  Vt.  160.  In 
that  case  the  other  partners  had  a  joint  and  common  interest  in 
the  mortgage  with  the  orator. 

In  this  case  the  orator  has  no  joint  interest  with  Smith  and  L. 
F.  Davis.  He  has  the  hgcd  title^  and  his  interest  is  not  in  oom- 
mon  with  them. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  This  is  a  bill  to  foreclose  an  equity  of 
redemption.  The  conveyance  of  the  mortgagee's  interest  to  the 
plaintiff,  both  in  the  granting  part  or  premises  of  the  deed  and  in 
the  habendum,  is  expressed  to  be  to  him,  as  agent  of  certain  other 
parties.  Prima  faei$j  then,  it  is  a  conveyance  for  their  benefit, 
and  they  are  interested  in  the  mortgage.  And  a  more  extended 
examination  of  the  relation  of  the  parties  seems  to  show  very* 
dearly  that  L.  F.  Davis  and  Elkanah  Smith  have  all  along  had 
an  interest  or  daim  in  the  premises,  and  the  conveyance  to  the 
plaintiff  seems  to  have  been  with  a  view  to  the  recognition  and 
settlement  of  their  daun.  But  of  this  we  could  no  doubt  judge 
with  more  accuracy  if  all  the  conveyances  and  contracts  relative 
to  this  property  were  before  us.  But  upon  the  fiice  of  the  deed, 
and  from  what  we  gather  from  the  bill  and  answer  and  the  argu- 
ment, we  regard  the  plaintiff  as  holding  the  title  of  this  mortgage 
in  part,  at  least,  for  the  benefit  of  L.  F.  Davis  and  Elkanah  Smith. 
If  so  he  is  the  trustee  and  they  the  cestuts  que  trust  to  that  extent. 
If  so  the  law  is  perfectly  well  settled  that  they  are  necessary  par« 
ties  to  a  bill  to  foreclose  the  equity ;  Story's  £q.  PL,  sec.  201 ; 
Wood  V.  WUUamSy  4  Madd.  81 ;  Lowe  v.  Morgan^  1  Brown's  C. 
368 ;  Story's  £q.  PL,  sec  207. 

We  think,  therefore,  that  the  decree  of  the  chancellor  must  be 
reversed  and  the  case  remanded  to  the  court  of  chancery  with 
directions  to  dismiss  the  bill  for  want  of  necessary  parties,  unless 
the  objection  be  removed. 
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The  Town  op  Oeanoe  v.  C.  P.  Bill  and  Aaron  Sanborn. 
Appeal  from  order  of  removal.     Mandamus. 

No  particular  fbrmality  is  required  in  taking  an  appeal  IVom  an  order  for  remoral. 
If  the  party  intending  to  appeal  notifies  one  of  the  justices  of  that  intention,  and 
says  that  which  he  understands  amounts  to  taking  an  appeal,  and  the  Justice  ia 
aware  that  he  has  that  understanding,  it  Is  sufficient.  And  if  in  such  a  case  the 
Justices  refuse  to  certify  the  appeal,  they  will  be  compelled  to  do  so  by  man- 
damus. 

Petition  for  a  mandamus.  -  The  ground  of  the  applica- 
tion and  the  facts  proved  in  the  case,  sufficiently  appear  in  the 
opinion  of  the  court,  which  was  delivered  by 

Redfield,  Ch.  J.  This  is  a  petition  for  mandamus,  requiring 
the  justices  making  an  order  of  removal,  to  certify  an  appeal  to 
the  county  court.  And  the  case  having  been  heard  upon  its  merits, 
the  question  is  in  regard  to  the  sufficiency  of  the  evidence  of  the 
appeal  having  been  taken.  One  of  the  justices  testifies  that  the 
.  agent  of  Orange  came  to  him  twice  upon  the  subject  He  said 
"  he  should  enter  the  case  at  the  county  court,  as  he  had  not  time 
to  look  up  the  case,"  there  being  but  a  very  few  days  intervening 
the  order  and  the  next  term  of  the  county  court.  He  came  and 
said,  "  he  thought  he  would  take  an  appeal  to  said  court  in  the 
aforesaid  case ;"  but  on  finding  it  would  take  the  justice  three  or 
four  hours  to  make  the  copies,  he  concluded  to  see  him  about  the 
papers  at  the  term  of  the  county  court.  The  agent  entered  the 
appeal  in  the  county  court,  and  the  opposing  town,  Topsham, 
entered  an  appearance  by  attorney,  and  the  case  was  continued,  all 
parties  evidently  supposing  the  appeal  had  been  regularly  entered. 
At  the  next  term  a  motion  to  dismiss,  for  want  of  copies,  was 
made,  and  the  case  continued  for  the  purpose  of  obtaining  the 
copies  ;  and  the  justices,  when  applied  to,  declined  to  certify  that 
any  appeal  was  taken,  and  the  question  is,  whether  they  should  be 
required  to  so  certify. 

The  taking  the  appeal  is  evidently  something  quite  distinct  from 
taking  the  copies.  It  is  not  required  to  be  taken  with  any  par- 
ticular formality.  No  recognizance  is  now  required.  And  if  the 
justices  are  entitled  to  any  fee,  it  is  not  made  a  condition  precedent 
to  entering  the  appeal.    All  that  is  requisite  is  that  notice  of  the 
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appeal  should  be  given  to  the  justices,  or  one  of  them.  And  this, 
it  seems  to  us,  was  done  in  the  present  case.  One  witness  testifies 
distinctly  that  one  of  the  justices  told  him  '^  he  had  no  doubt  that 
Holbrook  (the  agent  of  Orange)  intended  to  enter  the  appeal, 
and  supposed  he  had  done  so."  And  we  think  this  must  have  been 
his  understanding,  and  that,  if  one  of  the  justices  supposed  he  so 
intended,  he  should  have  certified  the  appeal  as  properly  taken. 
If  the  agent  did  what  the  Justices  supposed  he  intended  as  enter- 
ing the  appeal,  it  was  the  entering  of  the  appeal.  No  particular 
form  of  words  was  necessary.  It  was  enough  that  he  supposed  he 
had  entered  an  appeal  and  the  justices  understood  that  he  so 
supposed. 

His  own  conduct  in  entering  the  case,  and  that  of  the  other 
town  in  entering  appearance  and  having  the  case  continued  without 
objection,  seem  conclusive  of  the  understanding  of  the  parties  at 
the  time. 

Ordered,  that  a  peremptory  writ  of  mandamus  issue,  requiring 
the  defendants  to  certify  the  appeal  to  the  county  court  in  due  form. 
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Ctrus  Eaton  t;.  Jesse  Cooper  and  Harris  Smith. 
Evidence*    E^toppeL    JusHfication  under  process. 

The  plaintiir  claimed  to  recoyer  for  certain  property  which  formerly  belonged  to 
one  K.,  which  the  plaintiff  purchased  at  a  sheriff ^s  sale  of  hii'(K.'8)  property. 
This  parehaae  the  defendants  claimed  was  fivudolent,  and  made  for  K.*8  benellt, 
and  with  his  money,  and  they  had  subsequently  attached  the  property  as  K.^s. 
He/if,  that  the  declarations  of  K.  alone,  wliich  were  offered  in  erldenee  for  the 
pBrpoM  of  ahowlDg  a  fhradnlent  design  between  the  plaintiff  and  hinself  la  tht 
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tranaaetlon}  were  only  admiBaible  to  show  hb  own  oompUcitj  in  the  matter,  and 
woald  be  of  no  aooonnt,  lulea  the  pSaintUr'a  partioipatlo&  in  it  was  likewise 
shown. 

A  deeree  dismissiaf  a  bill  In  ehanoery  brought  by  the  same  creditors  of  K.,  nadar 
whose  process  the  defendants  acted  and  Justifled  their  taking  of  the  property,  to 
test  the  Talidity  of  theplaintifr's  alleged  claims  against  K.,  held  conolutive  against 
the  defendants  as  to  the  raliditj  of  thoae  claims. 

The  taking  of  property  by  virtue  of  a  writ  of  attachment  may  be  Justifled  by  the 
officer  and  creditor's  attorney  without  showing  regular  subsequent  proceedings 
in  obtaining  Judgment,  taking  out  eaMOntiop,  ho. 

But  if  it  is  shown  that  the  officer  and  attorney  were  parties  to  a  subsequent  unlawital 
disposition  of  the  property,  such  as  the  creditors  themselves  were  not  entitled  to 
make,  they  will  be  deprived  of  the  protection  they  would  have  otherwise  had  of 
Justifying  the  original  taking  under  a  valid  process,  and  be  regarded  as  standing 
in  the  position  of  mere  strangers. 

Trespass  for  taking  a  qaantitj  of  goods  and  a  horse.  Plea,  the 
general  issue,  with  notice  that  the  defendant  Smith,  as  deputy 
sheriff,  attached  the  property  as  that  of  Samuel  S.  Kimball,  bj 
direction  of  the  defendant  Cooper,  the  attorney  of  the  creditors  of 
said  Kimball,  and  that  the  property  belonged  to  said  Kiinball, 
&c  Trial  by  jury,  June  Term,  1856, —  Underwood,  J.,  pre- 
siding. 

The  plaintiff  showed  that  he  purchased  all  the  property  sued 
for  at  regular  sheriff's  sales,  most  of  the  goods  being  sold  by  J.  C. 
Buswell,  constable  of  Barton,  on  process  in  favor  of  Stanton  & 
Cutler,  and  in  favor  of  William  H.  Baxter,  both  against  Samuel 
S.  Kimball,  the  sale  having  begun  on  the  2d  February,  1862, 
and  closed  10th  March,']  1862 ;  but  a  small  portion  of  them, 
together  with  the  horse;  were  purchased  by  the  plaintiff,  at  a  reg* 
ular  sheriff's  sale  at  Derby,  on  an  execution  in  favor  of  Jeae 
Ooodnaw  v.  ioid  KimbaU,  The  plaintiff  proved  the  value  of  the 
goods,  and  the  taking  of  them  by  the  defendants,  and  rested  his 


Hie  defendants  read  in  evidence  a  writ  of  attachment  and  oA- 
oer^s  return  thereon,  in  favor  of  Piereej  Clark  ^  Seed  y.  sotcf 
JEmbaBj  showing  this  property  attached  by  said  Smith,  as  deputy 
sheriff,  on  the  28th  February,  1862.  Also  a  writ  and  return  in 
favor  of  Se§df  Cutler  ^  Co.  v.  Moid  Kimbatty  on  which  the  same 
pfopnty  was  attaehedi  snliijeet  to  tha  attadunent  of  Piero^  dark 
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&  Reed,  the  defendant  Cooper  being  attorney  for  the  creditors,  in 
both  writs.  The  defendants  also  put  into  the  case  the  executions 
and  officer's  return  thereon  in  said  two  last  named  cases,  though 
objected  to,  but  the  court  received  them,  subject  to  all  legal 
objections. 

The  defendants  then  proposed  to  prove  that  said  goods  were  bid 
off  by  the  plaintiff  for  the  benefit  of  Kimball  by  a  mutual  and 
secret  understanding,  and  that  they  were  paid  for,  or  to  be  paid  for 
with  Kimball's  money,  and  this  for  the  purpose  of  placing  the 
goods  beyond  the  reach  of  Kimball's  creditors  ;  and  among  other 
testimony  the  defendants  offered  to  prove  that  at  the  time  of  the 
sale  at  Derby,  but  before  the  bidding  commenced,  said  Kimball 
requested  one  Stanford  not  to  bid  on  the  horse,  saying  that  if  by 
the  bid  the  horse  was  run  up  it  would  come  out  of  him ;  but 
the  witness  stating  that  the  plaintiff  was  not  present  to  hear  the 
conversation,  the  plaintiff  objected  to  the  admission  of  the  testi- 
mony, but  the  court  overruled  the  objection,  and  admitted  the 
testimony,  to  which  the  plaintiff  excepted.  The  defendants  also 
gave  testimony  tending  to  show  that  most  of  the  goods  sued  for 
were  sold  by  said  Buswell,  at  the  tavern  in  Barton,  and  as  they 
were  bid  off  from  time  to  time  were  carried  across  the  way  to  the 
store  occupied  by  said  Kimball,  where  they  were  originally 
attached  by  Baxter  and  others,  and  put  in  the  counting  room,  and 
afterwards  by  some  one  put  on  the  shelves ;  and  the  testimony 
tended  to  show  that  some  goods  so  bid  off  at  Derby  were  subse- 
quently sold  there  at  Barton  by  Kimball.  The  plaintiff  testified 
in  his  examination  in  chief  that  the  goods  bid  off  by  him  at  Derby 
were  carried  to  Barton  and  left  in  Kimball's  store  in  Barton,  to 
remain  until  he  (the  plaintiff)  called  for  them.  After  the  plain- 
tiff's examination  was  closed,  and  one  other  witness  had  been 
examined,  the  plaintiff  came  upon  the  stand  wishing  to  explain 
and  testified  that  he  did  tell  Kimball  he  might  sell  the  goods  if  he 
could  get  fifty  cents  advance,  giving  him  (the  plaintiff)  twenty- 
five  cents  of  it.  The  defendant  then  offered  to  prove  that  on  the 
12th  of  December,  1851,  when  Kimball  failed  and  his  goods  were 
attached  by  Baxter  and  others,  the  plamtiff  was  sent  for  by  Kim- 
bally  and  that  the  plaintiff  on  that  occasion,  while  the  sheriff  was 
i|k  the  control  of  the  store  of  goods,  having  made  the  attachmeals. 
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executed  to  the  plaintiff  two  notes,  one  for  twelve  hundred  dol- 
lars and  one  for  three  hundred  dollars,  which  were  immediatelj 
sued  and  the  goods  attached  on  the  writs,  and  that  said  notes  were 
fictitious  and  without  consideration,  and  made  with  design  to  cover 
Kimball's  property.  The  plaintiff  showed  that  at  the  June  Term  of 
the  county  court,  1852,  said  Pierce,  Clark  &  Reed,  on  their  motion, 
were  admitted  to  defend  said  notes  as  subsequent  attaching  cred- 
,itors,  and  at  the  December  Term,  1854,  verdict  and  final  judg- 
ment was  rendered  for  the  plaintiff  on  said  notes ;  also,  that  said 
Pierce,  Clark  &  Heed  had,  as  attaching  creditors,  brought  a  bill 
in  chancery,  charging  that  said  notes  were  fictitious  and  fraudu- 
lent, which  was  answered,  the  answer  traversed,  testimony  taken, 
and  at  the  December  Term  of  the  court  of  chancery,  1854,  upon 
the  mandate  of  the  supreme  court,  said  bill  was  dismissed  upon  ito 
merits ;  and  claimed  that  by  these  proceedings  the  defendants  were 
estopped  from  disputing  the  validity  of  said  notes  or  judgments, 
and  objected  to  the  defendants*  testimony,  so  offered,  but  the 
court  overruled  the  objection  and  admitted  the  testimony,  and  the 
plaintiff  excepted. 

The  plaintiff  further  insisted  that  the  defendants  should  first 
show  that  their  attachments  had  been  followed  up  by  a  judgment, 
and  the  goods  thus  attached  disposed  of  by  process  of  law  before 
they  could  be  permitted  to  show  acts  of  the  plaintiff  done  in  fraud 
of  the  creditors  of  said  KimbaU,  but  the  court  overruled  the  objec- 
tion. The  plaintiff  then  offered  to  prove  that  the  defendants, 
after  they  had  taken  said  property,  sold  a  portion  of  it  at  retail, 
and  gave  away,  some,  and  divided  most  of  the  goods  between 
themselves,  without  sale  on  process,  and  that  the  defendants  had 
become  tre^assers  ah  initio,  for  the  purpose  of  enhancing  dam- 
ages, and  for  the  purpose  of  showing  that  the  defendants  did  not 
stand  in  the  relation  of  creditors  and  had  not  the  right  to  impeach 
the  plaintiff's  title  as  fraudulent  as  against  the  creditors  of  Kim- 
ball, but  the  court  excluded  the  testimony,  and  the  plaintiff 
excepted.  The  defendants'  testimony  tended  to  show  that  after 
the  goods  were  thus  bid  off  and  put  back  into  Kimball's  store,  the 
plaintiff  left  and  went  into  Canada,  and  did  not  make  any  other 
disposition  or  arrangement  about  the  goods ;  that  they  were  in 
Kimball's  store^  and  that  Kimball  in  the  meantime  had  sold  some 
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goods  80  bid  off  bj  the  plaintiff.  The  plaintiff's  testimonj 
tended  to  show  that  the  plaintiff  went  to  Montreal  in  Canada 
and  to  Canada  West,  some  two  hundred  and  fifty  miles  distant, 
on  business,  and  did  not  return  till  the  27th  of  Febmaiy,  the 
day  before  the  goods  were  attached  by  the  defendants ;  that  said 
goods  had  been  placed  upon  the  sheWes  by  Kimball  in  the 
plaintiff's  absence  and  without  his  consent;  that  other  persons 
who  had  bid  off  goods  at  said  auction,  carried  them  to  Elim- 
ball's  store  and  placed  them  in  the  counting-room  ;  that  the 
goods  carried  to  the  store  were  so  marked  as  to  distinguish  the 
respective  owners,  and  that  before  the  defendants  attached  and 
took  the  property  sued  for,  the  plaintiff  asserted  title  and  offsred 
to  point  out  his  property  and  show  the  marks  by  which  the  same 
wer^  distinguished,  but  that  the  defendants  persisted  in  removing 
them,  and  that  the  plaintiff  subsequently  paid  Buswell  his  bids. 
The  defendants  gave  testimony  showing  that  the  plaintiff  attended 
the  auction,  and  Kimball  and  he  had  frequent  private  interviews 
while  the  bidding  was  going  on,  and  that  both  the  plaintiff  and 
Kimball  on  one  occasion,  at  Derby,  desired  the  officer  to  proceed 
with  the  sale  before  any  bidders  of  any  consequence  had  come, 
and  that  Kimball's  conduct  was  such  as  was  calculated  to  have  the 
goods  sold  at  undervalue.  The  court  charged  the  jury,  among 
other  things  not  excepted  to,  that  if  they  believed  that  the  goods 
were  bid  off  by  the  plaintiff,  in  pursuance  of  a  secret  understand- 
ing between  him  and  Kimball  that  Kimball  was  to  pay  the  bids 
and  that  the  purchase  was  really  Kimball's,  though  ostensibly  the 
plaintiff's,  and  that  this  was  done  with  a  view  of  placing  the  goods 
out  of  the  reach  of  Kimball's  creditors,  the  transaction  would  be 
fraudulent  as  to  Kimball's  creditors  ;  and,  as  giving  character  to 
the  purchase,  the  jury  were  at  liberty  to  consider  whether  the 
twelve  hundred  and  the  three  hundred  dollar  notes  were  fietitioas 
and  without  consideration,  and  if  they  found  them  to  be  so,  they 
were  at  liberty  to  take  this  fact  into  the  account  in  determining  the 
character  of  the  plaintiff's  purchase  of  the  goods.  The  juiy  were 
fnrther  told  that  if  they  found  that  the  plaintiff's  purchase  was  of 
the  fraudulent  character,  as  claimed  by  the  defendants,  and  that  the 
purchase  was  really  Kimball's,  though  nominally  the  plaintiff's, 
and  were  paid  for  or  to  be  paid  for  by  Kimball's  money ;  and  ihat 
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in  pursuance  of  this,  the  plaintiff  bid  off  the  goods  and  returned 
them  into  the  store  and  into  the  possession  and  control  of  Kimball, 
to  be  by  him  disposed  of  for  his  own  benefit^  and  the  goods  were 
so  situated  when  the  defendants  took  them,  the  plain1|ff  could  not 
recover.  To  this  charge,  the  plaintiff  also  excepted,  the  jury 
having  returned  a  verdict  for  the  defendants. 

KimbaU  and  T.  P.  Redfield,  for  the  plaintiff. 

I.  The  plaintiff  excepts  to  the  admission  of  Stanford's  testi- 
mony. It  was  admitting  the  naked  declaration  of  Kimball,  neither 
in  the  presence  nor  in  the  knowledge  of  the  plaintiff,  to  control 
his  rights.  Kimball  requested  Stanford  not  to  bid  on  the  horse, 
saying  if  he  run  it  up  it  would  come  out  of  him.  It  seems  the 
horse  was  bid  upon  by  several,  and  ultimately  struck  off  to  the 
plaintiff  Had  any  person  bid  in  the  horse,  t^iis  evidence  was  just 
as  potent  against  one  as  another ;  and  to  allow  such  naked  deck- 
rations  of  a  stranger  to  affect  the  rights  of  a  purchaser  at  a  public 
sheriff's  sale  would  seem  to  put  purchasers'  titles  upon  very  preca- 
rious footing. 

Kimball  was  dmng  nothing  with  the  horse.  It  had  been  seized 
by  the  sheriff,  and  was  in  the  sheriff's  possession  for  a  long  time 
previous  to  such  sale ;  so  it  was  no  part  of  the  res  gestae  ;  EOdns  v. 
HamilUm  et  al,  20  Y t  630. 

n.  The  validity  and  h<ma  fide  character  of  the  two  notes  had 
been  litigated  between  this  plaintiff  and  Pierce,  Clark  &;  Reed, 
and  fully  established  by  a  verdict  of  a  jury  and  in  a  court  of 
equity,  and  the  plaintiff  should  not  be  compelled  to  ti^  the  same 
issue  with  the  same  party  again. 

The  fact  that  the  officer  was  induced  to  make  return  on  process 
in  favor  of  Stanton  and  Cutler,  that  he  had  attached  the  property 
on  that  process,  subject  to  the  attachment  of  Pierce,  Clark  & 
Reed,  is  no  protection,  inasmuch  as  the  attachment  of  Pierce, 
Clark  k.  Reed  was  more  than  sufficient  to  exhaust  all  the  property 
attached,  and  the  defendants  profess  to  have  applied  the  avails  of 
it  on  their  execution,  and  seek  to  justify  all  their  acts  (except  the 
disposition  of  the  horse,)  by  that  process,  they  Inust  be  eontent  to 
stand  upon  the  rights  of  Pierce,  Clark  &  Reed.  • 

30 
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The  creditors  having  once  tested  the  bona  fide  character  of  the 
notes,  all  the  creditors  are  hound  by  the  judgment. 

III.  The  defendants  do  not  stand  in  the  place  of  creditors. 
They  misu^  a  process  to  get  possession  of  the  goods,  and  then, 
without  color  or  pretense  of  sale,  divide  the  goods  amon^  them- 
selves. 

This  court  has  decided  that  where  the  officer  bids  in  the  property 
himself  it  is  no  sale,  and  the  officer  liable  in  trespass  for  the  prop- 
erty ;  Holman  v.  KimhalU  Orleans  Co.  Sup.  Ct.  1856.  If  the 
officer  would  be  a  trespasser  where  he  bids  in  the  property,  a  for^ 
tiori,  he  would  be  so  when  he  uses  the  property  up,  or  disposes  of 
it  without  any  public  sale.  In  the  case  of  Abbot  v.  KimbalL,  19 
Yt.  552,  the  court  seem  to  admit  that  a  sale  in  a  writ  without 
notice  to  the  defendant  would  make  the  officer  a  trespasser.  In 
this  case  there  was  no  notice  to  any  one,  nor  public  sale  ;  Bond  v. 
Wilder,  16  Vt.  367. 

IV.  The  joint  conversion  of  the  property  without  sale,  the  par- 
tition between  themselves,  as  robbers  divide  booty,  by  relation, 
makes  the  whole  act  tortuous,  and  the  defendants  liable  as  tart 
feazors.     What  right  have  trespassers  and  robbers  to  talk  of  secret 

trusts  ?     Can  a  thief  justify  his  larceny  by  alleging  that  the  man 
he  plundered  intended  to  keep  his  property  from  bis  creditors  ? 

Cooper  Sf  Bartleit,  for  the  defendants. 

I.  The  execution  and  officer's  return  were  properly  admitted. 

II.  Kimball's  declaration  was  admissible  to  prove  him  con- 
nected with  Eaton,  acting  with  a  purpose  to  defraud  his  creditors, 
and  as  a  part  of  the  transaction. 

III.  The  plaintiff  insisted  that  the  defendants  were  estopped 
to  prove  the  notes  fraudulent  b^'  the  judgment  at  law  and  in 
equity,  because  the  defendants  represented  Pierce,  Clark  &  Co* 
But  Reed,  Cutler  &  Co.  were  not  affected  by  that  proceeding,  and 
the  defendants  acted  under  their  process  in  attaching  the  propertj, 
and  could  justify  the  taking  under  their  process,  and  prove  the 
goods  Kimball's. 

lY.  The  plaintiff  claims  that  the  defendants  must  first  show  the 
demands  4)rosecuted  to  judgment   against  Kimball  before  they 
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oonld  justify  the  taking  on  writs  against  Kimball,  and  prove  the 
property  his  by  the  plaintiff's  acts  done  in  fraud  of  creditors.  If 
Kimball  was  in  possession  of  the  property,  and  it  was  really  his, 
any  evidence  tending  to  prove  that  was  proper,  and  the  order  of 
putting  in  the  evidence  would  not  change  the  right.  Again  the 
defendants  should  be  allowed  to  show  the  fraud  existing  at  the  time 
of  taking,  as  the  defendants'  right  would  not  at  all  depend  on  after 
acts,  but  they  must  have  the  right  then  or  fail.  The  plaintiff  could 
not  be  allowed  to  go  behind  the  process  and  prove  there  was  no 
debt ;  he  could  only  be  allowed  to  impeach  the  defendants'  churn 
of  fraud ;  State  v.  Daggett  et  al^  2  Aiken  148 ;  Stewart  v.  Martin^ 
16  Vt.  897  ;  Fuller  v.  Sears  ^  Clement,  5  Vt  527. 

V.  The  plaintiff  offered  to  prove  that  the  defendants  treated  the 
property  after  the  taking  so  as  to  become  trespass  ah  initio,  to 
enhance  damages  and  to  bar  the  defendants  from  impeaching  the 
plaintiff's  title,  as  fraudulent  as  to  creditors.  This  evidence  was 
properly  rejected. 

1.  Because,  although  the  officer  so  treated  the  property  as  tech* 
nically  to  become  a  trespasser  ah  initio,  yet  he  could  justify  so 
far  as  damages  are  concerned,  by  showing  the  property  applied 
in  payment  of  the  real  owner's  debts. 

2.  An  officer  is  only  made  a  trespasser  ah  initio  as  to  the  real 
owner  of  the  property,  and  for  the  abuse  of  an  authority  delegated 
by  law  to  take  the  property. 

3.  There  must  be  a  clear  violation  of  the  right  of  the  owner, 
who  must  be  the  plaintiff;  and  for  the  actual  injury  only  can  he 
recover;  3  Blackstone  213;  1  Sw.  Dig.  316;  Soper  v,  Sumner 
et  al.,  5  Vt.  274;  Paul  v.  Slasm,  22  Vt.  231. 

4.  The  real  effect  of  this  evidence  is  no  more  nor  less  than  an 
offer  to  impeach  the  officer's  returns  on  the  ^ts  and  execution, 
which  upon  its  face  is  fair.  If  the  return  on  the  writ  or  execution 
can  be  impeached  by  the  plaintiff,  why  not  the  judgment  ?  If  the 
proceedings  are  prima  facie  regular,  that  is  sufficient  to  justify  the 
defendants,  and  they  are  not  bound  or  supposed  to  be  prepared  to 
try  any  issue  arising  on  the  demands  against  Kimball ;  Fuller  v. 
Sears  ^  Clement,  5  Vt.  527. 

VI.  When  the  possession  of  chattels  is  in  another  the  plaintiff 
must  prove  property  in  himself  before  he  can  recover,  and  if  the 
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defendants  prove  property  in  the  person  having  possession,  that 
defeats  the  plaintiff's  action ;  Smith  v.  Miller y  1  T.  R.  475 ; 
Brainard  et  al,  v.  Burton  et  o/.,  5  Vt.  97  ;  and  this  without  show- 
ing process. 

VIL  If  the  defendant  could  not  impeach  the  plaintiff's  title  to 
the  property  sued  for,  any  person  might  sue  and  the  defendant 
could  not  he  permitted  to  impeach  his  title  by  showing  the  property 
another's ;  he  would  recover  though  he  never  was  owner. 

Vni.  This  action  is  for  an  injury  to  the  possession,  but  if  the 
plaintiff  had  not  possession,  he  must  rely  upon  his  right  of  prop- 
erty. If  he  has  the  right  of  property  the  process  does  not  aid 
the  defendants,  as  it  would  not  justify  taking  the  plaintiff's  prop- 
erty ;  if  the  property  is  not  the  plaintiff's,  he  fails.  His  right  only 
is  in  litigation,  and  if  it  is  fraud  he  relies  upon  he  fails,  as  that 
vitiates  all  acts  ;  2d  Stark  Ev,  586 ;  Morris  v.  GiU,  N.  Chip.  C3 ; 
1  D.  Chip.  49. 

The  plaintiff  can  gain  nothing  by  being  a  fraudulent  actor  in  a 
purchase  at  sheriff  sale,  if  the  property  was  Kimball's  ;  Webster  v. 
jDennison,  25  Vt.  493. 

IX.  In  BoTul  V.  Wilder,  16  Vt  893,  there  was  no  evidence 
impeaching  the  plaintiff's  title.  The  only  question  determined  was 
whether  the  process  was  void. 

X.  If  the  property  was  taken  under  process,  and  that  process 
abused,  so  that  the  party  defendant  became  a  trespasser  ah 
initio,  the  rule  of  damages  is  the  real  injury  to  the  plaintiff; 
Stewart  v.  Martin,  16  Vt.  397 ;  Paul  v.  Slason,  22  Vt.  231. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  case  is  somewhat  peculiarly  situated 
in  regard  to  somq  of  the  questions  involved  in  it.  The  suit  is 
brought  against  the  officer  and  attorney  who  made  the  attachment, 
and  who  made  it  in  behalf  of  different  creditors,  who,  in  conse- 
quence of  subsequent  litigation,  may  be  entitled  to  defend  upon 
different  grounds. 

I.  The  first  question  made  is  in  regard  1o  the  admissibility  of 
the  declarations  of  Kimball,  for  the  purpose  of  proving  a  fraudu- 
lent design  between  him  and  the  plaintiff  in  the  purchase  of  the 
property  at  auction.    This  purpose  or  design  must  have  been 
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participated  in  by  both  Kimball  and  the  plaintiff,  in  order  to  render 
the  property  liable  to  attachment  by  the  creditors  of  Kimball. 
And  like  a  partnership  or  any  other  joint  purpose  or  enterprise  it 
may,  no  doubt,  be  shown  by  separate  declarations  of  the  parties  in 
question.  But  the  admission  of  such  testimony,  unless  it  were 
properly  presented  to  the  jury  in  the  charge  of  the  court,  might, 
no  doubt,  have  a  tendency  to  mislead  them.  But  as  we  have  not 
the  charge  upon  that  point,  and  no  exception  was  taken  to  it,  we 
may  fairly  presume,  perhaps,  that  the  jury  were  told  that  this  tes- 
timony alone  was  not  sufficient  to  make  the  case  against  the  plain- 
tiff, and  that  his  participation  must  be  shown  by  separate  and 
independent  proof. 

II.  The  question  in  regard  to  the  estoppel  seems  to  be  a  very 
simple  one ;  but  some  difficulty  arises,  perhaps,  in  its  application. 
But  so  far  as  Pierce,  Qark  &  Reed  were  concerned,  the  proceed- 
ing in  chancery,  and  probably  the  being  made  a  party  upon  their 
own  motion  and  defending  the  proceeding  at  law,  as  subsequent 
attaching  creditors,  upon  the  very  notes  now  in  question,  would 
conclude  them  as  to  the  validity  and  consideration  of  the  notes. 
For  in  the  chancery  proceeding  the  principal  allegation  in  the 
bill  upon  which  the  interference  of  a  court  of  equity  is  invoked  is, 
that  these  notes  were  fictitious,  and  without  consideration.  The 
defendant  there,  the  present  plaintiff,  is  called  upon  to  state,  and 
does  state  in  detail  the  consideration  of  the  notes,  and  upon  full 
hearing  the  bill  is  dismissed,  in  general  terms,  upon  its  merits. 
This  must  certainly  be  a  full  estoppel  upon  them  in  all  subsequent 
proceedings,  as  has  been  oflen  held  in  this  state,  and  the  jury  have 
no  right  to  inquire  into  it  so  far  as  this  plaintiff  and  Pierce,  Clark 
&  Reed  are  concerned,  and  there  is  no  want  of  mutuality.  But 
in  regard  to  Reed,  Cutler  &  Co.  the  estoppel  will  not  operate. 
But  it  would  seem  that  only  the  avails  of  the  horse  went  to  them. 
It  is  only,  then,  to  that  extent  that  the  defendants  could  shield 
themselves  under  their  rights  as  creditors,  as  their  final  disposi- 
tion of  the  property  shows  that  they  only  took  that  portion  of  the 
property  for  their  benefit  This  brings  us  more  properly  upon  the 
next  point  in  the  case. 

m.  The  first  part  of  this  point  is,  that  the  defendants  were 
bound  to  show  their  attachments  followed  up  by  judgments,  execu- 
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tions  and  sale  of  the  property.  But  perhaps  this  is  not  requisite 
in  order  to  justify  the  taking.  One  might  not  become  a  trespasser 
by  a  mere  omission  to  sell.  The  attorney  and  officer  could  not 
control  that.  But  the  other  portion  of  this  point  is  that  the  plain- 
tiff offered  to  show  that  the  defendants,  after  the  attachment,  pro- 
ceeded to  divide  the  property  among  themselves,  and  made  no  sale 
of  large  portions  of  it,  with  a  view  to  deprive  them  of  the  shield 
of  the  attachment.  And  according  to  all  the  late  and  best  consid- 
ered English  cases,  the  testimony,  if  believed  by  the  jury,  would 
have  made  the  defendants  trespassers  ab  initio,  as  showing  that 
they  made  use  of  the  process  as  a  mere  sham  or  pretense  to  cover 
some  other  purpose ;  SUmgkton  v.  Mott,  25  Vt.  668.  For  that 
portion  of  the  property  which  the  defendants  put  to  their  own  use 
(if  any)  they  certainly  should  not  be  allowed  to  stand  as  creditors. 
As  mere  strangers,  it  is  immaterial  to  them  what  motive  induced 
Kimball  to  transfer  the  property  to  the  plaintiff.  He  can  hold  the 
property  against  all  the  world,  except  those  whose  rights  are 
infringed  by  the  transfer.  And  these  defendants  cannot  shield 
themselves  under  a  mere  license  from  the  creditors  to  take  the 
property.  The  creditors  have  no  right  to  the  property,  except  in  a 
particular  mode,  i.  e.,  under  process,  and  in  payment  of  their  debts. 
For  no  other  purpose  can  they,  or  any  one  in  their  behalf,  take  the 
property.  And  the  defendants,  being  shown  to  have  used  the  pro* 
cess  as  a  mere  cover  to  get  the  property  into  their  possession  in 
order  to  put  it  to  their  own  use,  are  in  no  better  condition  than  if 
they  had  taken  the  property  without  process.  The  law  will  not 
allow  any  one  to  indulge  his  own  will  for  his  own  advantage,  under 
a  pretense  so  shallow.  We  assume  the  plaintiff  could  prove  wbat 
he  offered  to  do.  This  we  are  obliged  to  do,  in  order  to  test  the 
soundness  of  the  decision  rejecting  the  testimony.  For  these  rea- 
sons we  think  the  case  must  be  sent  to  a  new  trial. 
Judgment  reversed,  and  case  remanded. 
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-^-  Watson  and  Babnard  v,  Hubbard  Joslyn. 

Pleading, 

To  a  writ  of  review  the  defendant  plead  that  before  its  commencement  the  plaintiffs    U  j^ 
paid  and  the  defendant  accepted  ana  received  a  certain  sum,  iu  tVill  satiBfaction  / 
and  discharge  of  the  Judgment  upon  which  the  writ  of  review  was  brought,  and  ' 
of  the  huit  in  which  it  wau  obtained,  and  of  the  subject  matter  of  it.    The  plain- 
tifl^  replied  that  they  paid  the  amount  of  the  Judgment  to  the  officer  having  a  writ 
upon  it,  upon  which  writ  he  had  arrested  one  of  the  plaintiffs  for  the  purpose  of 
releasing  his  body  from  arrest,  and  with  the   undcretanding  and  upon  the  assur- 
ance of  the  officer  that  it  would  not  prevent  the  bringing  of  their  wqt  of  review, 
which  was  the  same  payment  alleged  in  the  plea.    Htld^  on  special  demurrer,  that 
the  replication  was  insutticient  on  account  of  a  departure,  iiitroducing  a  new  party 
upon  the  record,  repugnance  of  allegations,  and  containing  no  denial  of  any 
Ihcts  alleged  in  the  plea. 

Writ  op  review.  The  defendant  plead  that  "  after  judgment 
was  recovered  by  him,  the  said  Josljn,  against  the  the  said  Barnard 
and  Watson,  by  default  as  set  forth  in  the  plaintiffs'  said  writ  of 
of  review,  and  before  the  commencement  of  said  writ  of  review, 
to  wit,  on  the  28th  day  of  February,  1852,  at  Barton,  in  the 
county  of  Orleans,  the  said  Barnai*d  and  Watson  paid  to  the  said 
Joslyn  the  sum  of  fifty-eight  dollars  and  seventy  cents  in  full  satis- 
faction and  discharge  of  said  suit  in  favor  of  said  Joslyn  and 
against  said  Barnard  and  Watson,  and  the  said  Joslyn  accepted  and 
received  of  the  said  Barnai*d  and  Watson  said  sum  of  fifty-eight 
dollars  and  seventy  cents  in  full  satisfaction  and  discharge  of  said 
judgment,  and  in  full  satisfaction  and  discharge  of  the  subject 
matter  on  which  said  judgment  was  predicated,  and  in  full  satis- 
faction and  discharge  of  said  suit  in  favor  of  said  Joslyn  and 
against  the  said  Barnard  and  Watson." 

To  his  plea  the  plaintiffs  replied,  "that  the  said  sum  of  fifty-eight 
dollars  and  seventy  cents,  in  said  plea  alleged  to  have  been  paid, 
was,  in  fact,  paid  by  the  plaintiff  Barnard  to  one  William  Sivright, 
an  authorized  person,  holding  a  writ  in  favor  of  said  Joslyn  against 
the  plaintiffs,  issued  by  Joseph  Wooley,  a  Justice  of  Peace  for 
said  county  of  Orleans,  declaring  upon  said  judgment  and  dated 
February  10,  1852,  and  made  returnable  at  the  inn  of  Timothy 
Winn,  in  Derby,  in  said  county,  on  the  second  Monday  of  April, 
1852,  directed  to  any  sheriff  or  constable  in  the  state,  and  author- 
izing said  Sivright  to  serve  and  return  the  same,  commanding  them 
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to  attach  the  goods,  chattels  or  estate  of  the  defendants  to  the  valoe 
of  one  hundred  doUars,  and  for  want  thereof,  to  take  their  bodies 
if  found  in  their  precinct,  and  them  safely  keep  to  appear  as  therein 
directed;  and  by  virtue  of  said  writ  said  Sivright  on  the  28th  day 
of  February,  1852,  did  arrest  the  body  of  the  said  Barnard  at 
Barton,  in  said  county,  and  exacted  of  said  Barnard  the  payment 
of  said  sum  of  My-eight  dollars  and  seventy  cents,  or  to  be  com- 
mitted to  jail  on  said  process,  and  the  said  Sivright  then  and  there 
said  to  the  plaintiff  Barnard  that  he  could  pay  over  to  him  the 
said  sum  of  fifly-eight  dollars  and  seventy  cents  and  afterwards  at 
any  time  within  three  years  from  the  date  of  said  judgment  have 
his  writ  of  review  to  said  judgment  in  the  same  manner  as  if  the 
same  were  not  paid  over ;  and  the  said  Barnard  relying  upon  said 
assurance  and  representation  of  said  Sivright,  and  fully  believing 
the  said  payment  would  not  deprive  the  plaintiffs  of  their  said 
writ  of  review,  and  not  intending  thereby  to  assent  to  said  judg- 
ment, but  distinctly  protesting  the  same  to  be  unjust  and  not  doe, 
and  for  the  mere  purpose  of  releasing  his  body  from  said  arrest, 
and  procuring  time  to  bring  their  writ  of  review,  the  said  Barnard 
did  pay  to  said  Sivright  the  sum  of  fifty-eight  dollars  and  seventy 
cents,  and  in  no  other  way  and  for  no  other  purpose  than  as  afore- 
said, and  is  the  same  payment  in  the  said  plea  alleged." 

To  this  replicadon  the  defendant  demurred  and  assigned  the 
following  causes : 

1.  ^  That  the  said  replication  sets  forth  and  alleges  new,  repug- 
nant, affirmative  matters  inconsistent  with  the  facts  set  forth  in  the 
defendant's  said  plea,  and  does  not  traverse  said  plea. 

2.  '' Because  the  replication  does  not  confess  and  avoid  said 
plea,  nor  does  it  traverse  the  same. 

3.  "  Because  the  replication  is  informal  and  defective  in  other 
respects." 

The  county  court,  December  Term,  1854, — Poland,  J.,  presid- 
ing,— adjudged  the  replication  sufficient  Exceptions  by  the 
defendant* 


Oooper  ^  Bardeit  and  /.  L.  Edwards^  for  the  defendant 
The  replication  does  not  confess  and  avoid  the  facto  averred  m 
tbe  plea,  nor  does  it  direetlif  den^  them  by  way  of  a  trayeiae.    It 
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was  aecessarj  that  the  plaintiffd  shoidd  traverse  tbe  defendant's 
plea ;  but  this  thej  have  not  done,  hence  the  replication  is  bad  on 
demurrer.  The  omission  of  a  traverse  when  necessary  to  an  issue, 
is  bad  on  general  demurrer ;  Story's  PL  341 ;  2  Mod.  60 ;  5 
Mass.  125. 

The  replication  sets  forth  mere  repugnant,  affirmative  matter 
inconsistent  with  the  facts  aUeged  in  the  plea,  but  nowhere  denies 
the  material  allegations  in  the  plea,  under  an  absque  hoc  or  et  nofiy 
or  in  any  other  manner.  Saying  that  the  money  was  paid  ^*  in  no 
other  way  and  for  no  other  purpose  than  as  aforesaid^  is  but 
repeating  in  substance  what  was  before  alleged  ;  and  the  averment 
that  said  payment  is  the  same  that  is  alleged  in  the  plea,  does  not 
deny  the  plea.  If  the  payment  set  forth  in  the  replication  is  the 
same  as  that  set  forth  in  the  plea,  then  the  payment  set  forth  in 
the  plea  is  the  same  as  that  set  forth  in  the  replication,  so  that 
nothing  is  gained  by  that  averment,  and  mere  affirmations  on  either 
side  form  no  issue.  By  this  mode  of  pleading  the  parties  could 
never  come  to  an  issue. 

A  traverse  is  well  defined  by  the  learned  Chief  Justice  in  the 
case  of  Day  v.  Essex  County  Bank,  13  Yt.  97,  and  the  plaintiff's 
replication  does  not  come  within  that  definition.  '^A  special 
traverse  consists  of  an  affirmation  not  compatible  with  the  adver- 
sary's former  pleading,  and  a  negative  in  direct  contradiction  to  it" 

The  replication  does  not  profess  to  deny  the  averments  in  the 
plea  that  **  said  sum  of  money  was  received  and  accepted  by  the 
defendant  in  full  satisfaction  and  discharge,^  S^Cy  either  directly 
or  argumentatively.  These  are  material  averments,  and  must  be 
traversed,  which  the  replication  does  not  do. 

Peck  Sf  Colby,  for  the  plaintiffs. 

The  plea  alleges  the  payment  to  have  been  made  in  discharge 
of  the  original  cause  of  action.  Nothing  short  of  this  would  be  a 
bar  to  the  writ  of  review.  Payment  of  the  judgment  would  not 
be  a  bar  unless  it  was  intended  as  a  satisfaction  of  the  cause  of 
action.  Payment  of  the  judgment  could  not  be  recited,  as  the 
party  could  not  go  behind  it,  and  a  payment  under  such  circum- 
stances cannot  bar  the  remedy  by  writ  of  review.  Payment  on 
final  process  is  never  regarded  as  voluntary,  and  consequently  is 
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no  bar  to  a  suit  to  recover  it  back.  As  well  might  it  be  claimed 
that  payment  of  a  judgment  to  avoid  an  execution  would  bar  a 
writ  of  error. 

The  replication  asserts  that  the  money  was  paid  to  avoid 
the  effect  of  the  suit  brought  ujwn  the  judgment,  and  not  in  dis- 
charge  of  the  mcUter  upon  which  the  judgment  was  founded.  This 
meets  and  is  an  answer  to  the  only  material  allegation  in  the  plea< 

The  opinion  of  the  court  was  delivered  hy 

Red  FIELD,  Ch.  J.  This  is  a  writ  of  review.  The  defendant 
pleads  in  bar  accord  and  satisfaction  of  the  judgment  sought  to  be 
reviewed,  and  of  the  siubjeet  matter  on  which  the  judgment  is 
founded.  The  plaintiffs*  reply,  that  they  paid  the  money  to  an 
officer  having  a  writ  on  the  judgment  against  them,  afler  he  had 
arrested  the  body  of  Barnard,  one  of  the  plaintiffs,  to  save  being 
committed  to  jail,  and  with  the  express  understanding  between 
Barnard  and  the  officer,  that  he  might  pay  that  sum  and  after- 
wards, at  any  time  within  three  years,  have  his  writ  of  review,  the 
same  as  if  he  had  not  made  this  payment,  and  trusting  to  said 
understanding,  and  not  intending  to  recognize  the  validity  of  the 
judgment,  but  protesting  the  same  to  be  unjust,  and  to  procure  a 
release  from  arrest  and  time  to  bring  the  writ  of  review,  the  said 
Barnard  did  pay  said  sum  to  Sivright,  the  officer,  "  which  is  the 
same  payment  named  in  the  defendant's  plea"  and  concluding  with 
a  verification. 

This  is  demurred  to,  both  for  want  of  form  and  substance.  The 
substance  of  the  replication  undoubtedly  is,  that  he  only  paid  the 
judgment  to  release  his  body  from  arrest,  and  did  not  compromise 
the  cause  of  action  now  prosecuted.  This  should  have  been  a 
mere  traverse  of  defendant's  plea  of  accord  and  satisfaction  of  the 
subject  matter  of  the  controversy  and  cause  of  action  now  prose- 
cuted. And  this  seems  to  us  an  answer  to  the  plea.  The  pay- 
ment of  the  judgment  no  more  bars  the  right  of  review  than  it 
does  a  writ  of  error  or  a  petition  for  a  new  trial. 

But  the  form  of  replication  seems  to  us  objectionable. 

1.  It  is  an  entire  departure  from  the  other  pleadings. 

2.  It  introduces  new  parties  upon  the  record,  viz,  Sivright,  the 
officer,  and  a  succession  of  facts,  having  no  connection  with  the 
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qaestion  at  issue,  and  concludes  with  an  obvious  repugnance,  that 
the  payment  in  the  replication  *'  is  the  same  payment  in  said  plea 
alleged."  If  so,  it  is  difficult  to  see  what  issue  or  controversy  there 
is  between  the  parties.  The  purpose  of  the  pleader  obviously  was  to 
deny  the  substantial  fact  of  the  money  named  in  the  plea  being 
given  or  received  in  satisfaction  of  the  plaintiffV  cause  of  action, 
which  the  replication  certainly  does  not  do. 

3.  The  plea  speaks  of  no  payment  eo  nominey  whereas  the 
replication  refers  to  the  "  same  payment,"  &c,  which  is  another 
obvious  repugnance. 

4.  There  is  no  specific  denial  of  any  fact  alleged  in  the  plea, 
and  in  fact  no  argumentative  denial. 

5.  The  defendant  might  now  reaffirm  the  facts  of  the  plea  and 
aver  them  to  be  the  same  as  those  alleged  in  the  replication,  and 
thus  the  series  of  asseverations  become  indefinite  without  any 
approach  to  an  issue. 

These  defects,  although  not  very  specifically  pointed  out  in  the 
special  causes  of  demurrer,  are  pointed  at  in  general  terms,  and 
seem  to  us  fatal  to  the  replication,  which  is,  in  fact,  essentially 
wanting  in  all  the  technical  requisites  of  a  good  plea. 

Judgment  reversed,  and  plaintiff  has  leave  to  amend  on  the 
usual  terms. 


Jerial  Trescott  v.  £lias  C»  Bakkr. 
Amendment,     Arbitration, 

A.  declarmtlon  containing  only  the  general  indebitatus  aMnmpeit  oounta  may  b« 
amended  by  adding  to  it  a  connt  upon  a  parol  submission  and  award. 

Quaerey  Whether  by  an  award  made  upon  a  submission  of  all  demands,  a  claim  is 
barred  which  was  not  intended  to  be  submitted,  and  which  in  point  of  fact  was 
not  awarded  upon. 

Mtldj  That  the  subject  matter  of  the  present  suit  had  no  necessary  connection  with 
the  submission  and  award  relied  upon  by  the  defendant  as  a  bar,  either  by  the 
terms  of  the  submission  itself,  or  by  the  intention  and  understanding  of  the  par- 
ties  respecting  it. 
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A8SU3IP8IT.  The  original  declaration  contained  only  the  gen- 
eral money  count.  In  the  county  court  the  plaintiff  filed  addi- 
tional counts  declaring  upon  a  parol  submission  alleged  to  have 
been  made  by  the  plaintiff  and  the  defendant  of  certain  controver- 
sies between  them  respecting  the  moneys  paid  by  each  of  them 
towards  the  purchase  of  certain  lands  owned  by  them  in  Brown- 
ington  to  the  arbitrament  of  one  Harry  Bingham,  and  an  award 
made  by  him  thereon.  The  defendant  moved  that  the  new  counts 
be  disallowed  and  dismissed  on  account  of  their  declaring  upon  a 
new,  distinct  and  independent  cause  of  action  which  could  not  be 

recovered  for  under  the  orignal  count.    The  county  court, 

Term,  1855, —  Underwood,  J.,  presiding, —  oveiTuled  the  motion 
and  allowed  the  new  counts  to  stand  aa  a  part  of  the  plaintiff's 
declaration.  To  this  ruling  the  defendant  excepted.  The  defen- 
dant then  plead  the  general  issue,  and,  secondly,  a  subsequent 
submission  of  all  matters  between  the  parties,  and  an  award  there- 
on of  a  sum  in  favor  of  the  defendant.  To  the  defendant's  second 
plea  the  plaintiff  replied  that  the  award  declared  on  was  not  one 
of  the  matters  in  difference  submitted  to  the  second  arbitrators, 
and  was  not  determined  by  them ;  but  that  their  award  was  upon 
other  matters.  This  replication  was  traversed  by  the  defendant. 
Trial  by  jury,  December  Term,  1856, —  Poland,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove  that  he  and  the 
defendant  were  brothers-in-law,  and  had  formerly  resided  in  Roy- 
alton,  Vermont ;  that  some  time  prior  to  1854  they  both  sold  out 
at  Royalton  and  removed  to  Brownington  where  they  made  a  joint 
purchase  of  a  farm,  a  saw-mill  and  several  lots  of  land,  and  both 
had  paid  some  portion  of  the  purchase  money  but  the  plaintiff 
much  the  larger  part ;  that  they  had  also  carried  on  the  farm  and 
the  mill  jointly  for  some  time,  and  difficulties  had  arisen  between 
them  in  relation  to  their  accounts  relating  to  the  purchase  money 
paid  by  each,  the  carrying  on  said  farm  and  mill,  ^nd  also  as  to 
some  former  dealing  between  them,  and  also  as  to  the  division  of  the 
properly  jointly  purchased  and  owned  by  them;  and  that  they 
mutually  agreed  to  submit  all  their  differences  to  Harry  Bingham, 
Esq.,  of  Royalton,  and  a  submission  bond  was  mutually  executed 
between  between  them,  and  Bingham  was  sent  for  to  come  up  and 
determine  the  same ;  that  Bingham  came  to  Brownington  on  Sat- 
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urday  the  16th  day  of  September,  1854  and  saw  the  parties,  but  in 
consequence  of  sickness  in  his  family  could  not  remain  longer  than 
the  Monday  after ;  that  the  defendant  was  not  prepared  to  go  into 
a  hearing  of  all  the  matters  between  him  and  the  plaintiff  at  that 
time,  but  as  the  money  transactions  between  the  parties  relating  to 
the  purchase  of  the  Brownington  property  and  payments  toward 
the  same  had  been  done  mainly  through  Bingham  it  was  agreed 
between  the  plaintiff  and  the  defendant  to  submit  those  matters  to 
him  and  have  them  determined  then,  and  that  hereupon  Bingham 
proceeded  to  examine  the  accounts,  and  having  ascertained  the 
balance  due  to  the  plaintiff,  growing  out  of  such  purchase  and  pay- 
ment, awarded  that  the  defendant  should  pay  the  same,  being  the 
sum  mentioned  in  the  plaintiff's  declaration.  This  award  was 
wholly  in  parol,  and  Bingham  after  making  it  immediately  left 
for  home. 

The  defendant  then  gave  evidence  tending  to  prove  that  no  such 
parol  submission  was  made  to  Bingham  as  the  plaintiff  claimed, 
and  that  Bingham  only  made  out  the  accounts  between  the  parties 
of  their  payments  respectively  toward  the  purchase  money  but  that 
he  made  no  award.  The  defendant  also  gave  in  evidence  a  sub- 
mission in  writing  between  the  parties  dated  September  21,  1854^ 
and  an  award  made  by  the  arbitrators  named  therein  dated  the  SOth 
of  September,  1854.  It  was  conceded  that,  at  the  hearing  before 
these  last  named  arbitrators,  the  plaintiff  did  not  produce  before 
them  the  award  made  by  Bingham  nor  any  claim  for  the  moneys 
paid  by  him  towards  these  lands,  and  that  the  same  were  not  in 
any  way  passed  upon  by  them.  Prior  to  the  hearing  before  the 
board  of  arbitrators  the  plaintiff  had  commenced  a  suit  upon  the 
award  made  by  Bingham  and  attached  the  defendant's  property 
threon,  and  the  defendant's  counsel  presented  a  copy  of  said  writ 
and  claimed  that  the  defendant  was  entitled  to  damages  for  being 
sued  and  his  property  attached.  It  did  not  appear  that  this  matter 
was  before  the  arbitrators  in  any  other  form  than  by  the  pre- 
sentation of  said  copy.  The  defendants  counsel  claimed  that 
whether  Bingham  made  an  award  in  favor  of  the  plaintiff  or  not, 
that  the  written  submission  and  award  thereon  covered  all  matters 
between  the  parties,  and  that  the  plaintiff  could  not  recover. 

The  court  charged  the  jury  that  if  the  parties  made  a  parol 
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8ubmi$(sion  of  their  accounts  in  relation  to  the  purchase  monej  to 
Bingham,  and  he  made  an  award  thereon,  that  that  award  was  not 
covered  by  the  submission,  and,  as  it  was  conceded  that  claim  was 
not  in  fact  included  in  the  last  award  by  the  second  arbitrators,  the 
plaintiff  would  be  entitled  to  recover. .  But  that  if  no  award  was 
made  by  Bingham  then  the  plaintiff's  claim  was  covered  by  the 
written  submission  and  the  plaintiff  could  not  recover.  The  jury 
returned  a  verdict  for  the  plaintiff.  The  defendant  excepted  to 
the  charge  of  the  court  as  above  statetl. 

The  submission  plead  by  the  defendant  was  under  seal  and  reci- 
ted "whereas,  differences  have  arisen  and  are  now  depending 
between  the  above  boundcn  Elias  C.  Baker  of  the  one  part  and 
Jeriel  Trescott  of  the  other  part  ♦  ♦  ♦  » 

and  all  the  difference  and  accounts  concerning  tlie  copartnership 
between  E.  C.  Baker  and  J.  Trescott  from  tiie  beginning  up  to 
this  time,  also  all  old  accounts  that  are  lawful  and  equitable  of  a 
private  nature  between  the  said  E.  C.  Baker  and  wife  and  J. 
Trescott  *  *  *  *  the  said  parties  have  agreed  to  refer  to 
award  and  determination  of"  *  *  *  *  and  concluded  by  the 
parties  binding  themselves  in  the  penal  sum  of  four  hundred  dol* 
lars  "  to  abide  the  award  of  the  said  arbitrators,"  &c  (The  omit- 
ted portions  of  the  submission  referred  to  the  disposition  which 
had  been,  or  was  to  be  made  between  them  of  certain  real  estate 
then  or  heretofore  owned  by  them  in  common,  which  disposition 
was  to  be  considered  by  tlie  referees  in  making  their  award.) 

The  award  of  the  arbitrators  was  that  "  the  said  Jeriel  Trescott 
shall  pay  or  cause  to  be  paid  to  the  said  Elias  C.  Baker  the  sum 
of  four  hundred  and  seventy-one  dollars  and  sixty-one  cents  within 
thirty  days  from  the  date  hereof  in  full  payment,  discharge,  and 
satisfaction  of  all  claims  and  demands  gi*owing  oat  of  or  connected 
with  the  sale  and  exchanges'  of  lands  and  all  the  differences  and 
accounts  concerning  the  copartnership  from  the  beginning  up  to 
this  time,  also  all  old  accounts  of  a  private  matter  between  £.  C. 
Baker  and  wife  and  Trescott,  also  E.  C.  Baker  is  to  clear  the 
Stockwell  place  from  all  incumbrances  within  thirty  days,  and  give 
possession  the  first  of  March,  A.  D.  1855,  mentioned  in  the  afore- 
said submission.  And  we  further  award  and  decree  that  the  said 
J.  Trescott  and  E.  C.  Baker  shall  and  do,  within  thirty  days  next 
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ensuing  the  date  hereof,  execute  and  deliver  unto  each  other 
mutual  and  general  releases  of  all  deniands,  claims,  controversies, 
damages  and  accounts  whatsoever  connected  with,  relating  to,  or 
concerning  the  aforesaid  matters  and  things  in  controversy  and 
dispute." 

Cooper  4*  Bartletty  for  the  defendant. 

J,  H.  KimhaUy  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  The  first  error  alleged  against  the  pro- 
ceedings, in  the  court  below,  is  in  allowing  an  amendment  by  which 
the  plaintiff  was  allowed  to  introduce  a  count  declaring  specially 
upon  the  award,  the  original  declaration  containing  only  the  general 
counts. 

By  the  English  practice,  it  would  seem  that,  in  an  action  upon 
the  award,  the  party  is  allowed  to  declare  upon  the  original  cause 
of  action,  and  treat  the  award  as  a  liquidation  of  the  matter  merely, 
where  the  submission  is  by  parol,  as  in  the  present  case.  This  is 
the  rule,  too,  in  regard  to  an  account  stated.  It  is  no  merger  of 
the  original  cause  of  action  :  and,  perhaps,  there  is  no  violation  of 
principle  in  treating  a  parol  award  as  nothing  more  than  an  account 
stated.  If  so,  the  action  might  have  been  maintained  without  the 
amendment 

But  the  objection  to  any  amendment  of  the  declaration  is  not 
properly  that  it  introduces  a  new  cause  of  action,  for,  strictly  speak- 
ing, every  amendment  which  is  important  is  supposed  to  introduce 
a  cause  of  action,  upon  which  the  plaintiff  could  not  recover  with- 
out the  amendment,  and  so  it  is  a  cause  of  action  not  sufficiently 
set  forth  in  the  original  declaration,  and  so,  in  a  sense,  new.  But 
every  amended  count,  it  has  been  said,  should  be  upon  the  cause 
of  action  intended  to  have  been  declared  upon.  And  no  question 
is  made  that  the  amendment  comes  within  this  rule.  And  this  is 
the  approved  rule  as  laid  down  in  the  modem  books  of  practice, 
so  that  we  are  satisfied  the  amendment  comes  within  the  discretion 
of  the  county  court  to  allow. 

n.  The  principal  question  arises  upon  the  effect  of  the  sub- 
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mission  and  award.  It  seems  to  be  the  tendency  of  the  recent 
cases,  perhaps,  to  hold  that  a  submission  of  all  demands,  and  an 
award,  although  both  the  submission  and  award  be  by  parol,  will 
bar  all  past  dealings  between  the  parties.  But  this  is  a  rule  of 
policy  merely,  and  not  founded  upon  any  obvious  principle  or  very 
clearly  established  course  of  argument  or  reasoning ;  Briggs  v. 
Brewster,  23  Vt  100 ;  RoUnson  v.  Morse,  26  Vt.  392;  S.  C.  19 
Law  Reporter  768  (ante  p.  404.) 

Li  the  last  case,  when  it  last  came  before  this  court,  in  March 
last,  it  was  held  that  a  submission  reciting  that  ^  whereas,  there 
are  controversies  about  the  settlement  of  aU  our  deal,  and  agreeing 
to  submit  all  such  controversies  which  we  cannot  settle  ourselves," 
did  not  include  matters  of  deal  between  the  parties,  about  which 
there  was  no  controversy. 

The  very  idea  of  a  submission  and  award  presupposes  a  matter 
in  dispute,  and  if  the  parties,  in  terms,  agree  to  submit  all  their 
deal,  and,  purposely  and  by  mutual  consent,  omit  to  bring  forward 
matters  about  which  there  is  no  controversy,  it  would  cartainly  be 
a  remarkable  construction  to  adopt,  that  the  claims  were  thereby 
effectually  barred  and  irretrievably  lost.  This  would  be  giving  a 
8ubmis£iion  and  award  an  operation  altogether  beyond  that  of  the 
judgment  of  a  court  of  competent  jurisdiction.  And  where  such 
omissions  are  made  by  mutual  consent,  it  would  no  doubt  be 
regarded  within  the  power  of  the  parties  to  so  modify  the  sub* 
mission.  And  if  done  by  mistake,  it  is  questionable  how  &r  there 
is  any  necessity  of  driving  the  party  into  a  court  of  equity  to 
correct  the  mistake.  It  is  no  doubt  true  that  upon  a  general  sab- 
mission  of  all  deal,  and  a  general  award,  it  must  be  regarded  as, 
prima  facie,  a  bar  of  all  claims.  And  where  one  party  voluntarily 
withholds  claims,  he  ought,  perhaps,  to  be  held  to  have  abandoned 
them. 

But  in  the  present  case  it  is  very  obvious  to  us  that  the  second  . 
submission  had  not,  in  terms  or  in  intention,  any  necessary  refer- 
ence to  the  mere  money  advances  made  by  the  parties,  in  the 
nature  of  capital,  and  which,  but  a  few  days  before  this  submission, 
had  been  submitted  to  an  arbitrator  and  awarded  upon.  The  last 
submission  recites,  in  its  preamble,  that  ^whereas,  differences 
have  arisen  and  are  now  pending  between  £.  C.  B.  on  the  one 
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part  and  J.  T.  on  the  other,''  then  providing  certun  property  shall 
be  taken  by  one  party  and  certain  other  property  by  the  other, 
concludes,  ^  and  all  differences  and  accounts  concerning  the  copart- 
nership," &&  This,  we  think,  must  refer  exclusively  to  unsettled 
accounts,  and  could  have  had  no  reference  to  an  award  already 
made  upon  a  portion  of  those  accounts.  Nor  do  we  think  it  could 
have  been  with  the  contemplation  of  the  parties,  in  making  the 
second  submission,  that  there  should  have  been  a  reexamination  of 
the  same  accounts  before  settled,  or  that  it  was  intended  to  have 
the  balance  found  due  this  plaintiff  adjusted  in  the  second  award, 
although  this  is  more  supposable,  but,  under  all  the  surrounding 
circumstances,  scarcely  probable.  The  case  is  very  much  like  that 
of  Robinson  v.  Morse^  when  last  before  the  court 


William  H.  Baxter  v.  Samuel  6.  Bush. 
Landlord  and  tenant.     Infancy, 

A  proTition  in  the  lease  of  a  flum  that  the  lenor  retains  a  flill  lien  on  aU  the  orope 
and  prodnce  of  it,  as  security  for  the  payment  of  the  specified  rent,  constitutes  him 
the  sole  owner  of  the  crops  and  produce  thereafter  raised,  and  entitles  him  to  the 
eontrol  of  them,  and  will  render  the  lessee  liable  to  an  action  of  trover  if  he  dis- 
pose of  them  before  the  rent  is  paid. 

The  lenor's  right,  in  this  respect,  is  not  affected  by  his  taking,  at  the  time  of  giving 
the  lease,  the  promissory  note  of  the  lessee  with  surety  for  the  amount  of,  and  as^ 
security  for  the  same  rent,  and  endeavoring  to  enforce  the  coUectlQ 

The  infkncy  of  the  lessee  under  such  a  lease  is  no  defense  to  an 
the  conversion  of  the  crops.    His  liability  does  not  arise  fVom 
a  contract,  but  from  an  unlawfhl  appropriation  to  his  own  use  o: 
another. 


In  this  case  the  lessee,  who  was  an  infant  at  the  time  the  lease  was. 
age  befbre  the  esEpiration  of  its  term,  but  continued  to  occupy  th 
until  the  termination  of  it.    If  his  inflmcy  would  have  been  othei 
this  continuance  in  possession  subsequent  to  his  becoming  of  age  was  a 
of  the  lease,  and  rendered  all  its  provisions  obligatory  upon  him. 


31 
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Troteb  for  a  quantity  of  hay,  grain  and  potatoes.  Plea,  the 
general  issue.  Trial  by  jury,  June  Term,  1856, —  Underwood, 
J.,  presiding. 

The  plaintiff  introduced  a  lease  of  a  farm,  dated  April  1, 1853, 
and  evidence  to  prove  that  the*  defendant  raised  on  said  farm  hay^ 
oats  and  potatoes  to  the  value  of  more  than  seventy  dollars ;  and 
that  just  prior  to  the  commencement  of  this  suit  he  demanded 
said  produce  of  said  farm  ;  and  also  evidence  that  the  rent  men- 
tioned in  the  lease  had  not  been  paid ;  and  it  was  conceded  that  the  . 
crops  were  worth  more  than  the  rent  The  lease  above  referred 
to  was  as  follows : 

'^  This  indenture  made  this  first  day  of  April,  A.  D.  1853,  by 
and  between  William  H.  Baxter,  of  Barton,  of  the  one  part,  and 
Samuel  G.  Bush,  of  Irasburgh,  both  in  Orleans  county,  state  of 
Vermont,  of  the  other  part,  witnesseth :  that  the  said  Baxter,  for 
the  consideration  of  sixty-seven  dollars  and  ^ftj  cents,  to  be  paid 
in  eight  months  from  date,  hath  demised,  granted  and  to  farm  let 
unto  the  said  Bush,  and  doth  hereby  demise,  grant,  and  to  farm  let 
unto  the  said  Bush,  his  heirs  executors  and  assigns,  all  of  that 
piece  or  parcel  of  land  in  Irasburgh  deeded  to  said  Baxter  by 
John  and  Maria  Huntington  the  17th  of  December,  A.  D.  1852, 
with  all  the  privileges  and  appurtenances  thereunto  belonging;  the 
said  Baxter  retaining  a  full  lien  on  all  the  crops  and  produce  of 
said  farm  as  security  for  the  payment  of  said  specified  rent  To 
have  and  to  hold  said  leased  premises  to  the  said  Bush,  his  heirs 
and  assigns  for  the  term  of  one  year  from  this  date.  And  the  said 
Bush,  for  himself,  his  heirs,  executors  and  assigns,  doth  covenant 
and  agree  to  pay  or  cause  to  be  paid  the  aforesaid  rent,  and  to 
improve  and  cultivate  said  premises  in  a  good,  husbandlike  man- 
ner, and  at  the  end  of  said  term  surrender  the  possession  of  said 
premises  to  the  said  Baxter,  and  also  to  give  a  full  lien  on  the 
crops  as  security  for  the  payment  of  said  rent  of  sixty-seven  dol- 
lars and  fifty  cents  as  aforesaid.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals  this  1st  day  of  April,  A.  D.  1858. 

**  William  H.  Baxter,  [l.  s.] 
"  Samuel  6.  Bush.        [l.  s.]  * 
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The  defendant's  evidence  proved  that  he  was  a  minor  when 
said  lease,  and  also  when  said  demand  was  made,  and  that  he  did 
not  arrive  at  his  majority  until  the  28th  of  September,  A.  D. 
1858  ;  that  when  said  lease  was  executed  the  defendant  gave  his 
note,  signed  by  himself  and  his  mother,  as  surety  for  said  rent, 
which  had  never  been  surrendered;  and  that  the  plaintiff  had 
brought  a  suit  on  the  note  given  for  the  rent,  and  that  the  plaintiff 
had  a  suit  then  pending  for  the  rent  reserved  in  said  lease. 

The  defendant  insisted  that  the  terms  of  the  lease  did  not  give 
the  plaintiff  a  property  in  the  crops,  such  as  would  entitle  him  to 
recover,  but  the  court  ordered  a  verdict  for  the  amount  of  the  rent 
reserved  in  the  lease  and  the  interest,  to  which  the  defendant 
excepted. 

Cooper  ^  Bardettj  for  the  defendant. 

I.  The  contract  between  the  plaintiff  and  defendant  was  not 
binding  on  the  part  of  the  defendant,  he  being  a  minor  at  the  time 
of  making  said  contract,  and  the  plaintiff  cannot  convert  an  action 
founded  on  contract  into  a  tort  so  as  to  charge  the  infant  defen- 
dant; Jennings  v.  RdndaU,  8  T.  R.  335  ;  2d  Starkie's  Ev.  724; 
Chitty  on  Contracts  84;  West  Y.Moore,  14  Vt.  447;  Town  v. 
WiUyy  23  Vt  353 ;  MorriU  v.  Adams,  19  Vt  505 ;  6  Cranch 
220;  3d  Pick.  492;  2d  Stark  Ev.  724;  Pierce  v.  Freeman,  27 
Vt.  268. 

II.  A  direct  promise,  when  of  age,  is  necessary  to  establish  a 
contract  made  during  niinority,  and  a  mere  acknowledgement,  as 
in  cases  under  the  statute  of  limitations,  will  not  have  that  effect 
Such  promise  must  be  made  deliberately,  and  with  a  knowledge 
that  the  party  is  not  liable  by  law ;  9  Mass.  62.  In  this  case  we 
find  none  of  these  acts  of  confirmation;  no  direct,  deliberate 
promise,  no  acknowledgment  after  the  defendant  became  of  age ; 
no  act  of  any  kind  to  adopt  or  recognize  th^  acts  of  his  minor- 
ity,  but  the  defendant  has  wholly  disclaimed  and  repudiated  the 
same,  both  before  and  after  becoming  of  age  ;  Chitty  on  Contracts 
35 ;  Smith  v.  Mixyo  et  al,  9  Mass.  62  ;  Richardson  v.  Boright,  9 
Vt  368. 

m.  The  term  lien  in  common  acceptation  denotes  a  legai  daim 
or  charge  on  property,  real  or  personal,  for  the  payment  of  a  debt 
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or  duty,  although  the  property  need  not  necessarily  be  in  posses- 
sion of  the  person  claiming  the  lien  ;  21  Vt  599.  A  lien  is  in 
no  wise  analagous  to  a  set  off,  and  the  right  is  only  admitted  for 
the  benefit  of  trade,  and  must  be  confined  to  that  kind  of  busi- 
ness. A  farmer  cannot  retain  horses,  oxen,  cows,  and  the  like,  for 
their  keeping;  1  Swift's  Digest  538.  A  lien  is  determined  by 
taking  collateral  security  for  the  same  debt  .upon  which  the  lien  is 
created,  (12  Petersdorf  277,  293,)  which  the  plaintiff  in  this  case 
did  take  by  the  promissory  notes  of  the  defendant,  with  surety, 
given  at  the  time  of  making  the  contract 

IV.  A  contract  that  the  lessor  shall  have  a  lien  upon  the  crops 
to  secure  his  rents  does  not  vest  the  property  not  in  esse  in  the 
plaintiff  so  that  he  can  maintain  trover  against  the  tenant  for  con- 
verting the  crops  ;  Brainard  ^  Newton  v.  Burton  et  aLj  5  Vt  97. 

J.  P.  Sartk,  for  the  plaintiff. 

I.  Trover  may  be  sustained  against  an  infant  for  wrongfully 
converting  property ;  Greene  v.  Sperry,  16  Vt  390  ;  Humphrey  v. 
Douglasy  10  Vt  71. 

IL  Where  the  plaintiff  leases  a  farm,  reserving  in  the  lease  a 
lien  upon  all  the  crops  raised  upon  said  farm  until  the  rent  is  paid, 
he  has  such  a  property  in  them  as  will  enable  him  to  maintain 
trover  for  the  conversion  of  them  ;  Smith  v.  Atkins^  18  Vt  461. 

The  opinion  of  the  court  was  delivered  by 

IsHAif ,  J.  The  property  for  which  this  action  is  brought  is  the 
produce  of  a  farm  leased  by  the  plaintiff  to  the  defendant  for  the 
term  of  one  year  from  and  after  the  first  of  April,  1853.  Its  con- 
version by  the  defendant  is  not  disputed.  The  questions  arise, 
whether  the  plaintiff  has  that  interest  or  title  to  the  property  itself, 
which  will  enable  him  to  sustain  the  action  of  trover ;  and  whether 
the  infancy  of  the  defendant  constitutes  a  defense.  To  sustain  the 
action,  the  plaintiff  must  show  a  title  to  the  property  converted, 
either  general  or  special,  and  his  right  to  the  immediate  posses** 
sion  of  it  The  lease  contains  the  provision  thtU  the  plaintiff  shaU 
have  a  fuU  lien  on  the  crops  of  that  year  as  security  for  the  pay^ 
ment  of  the  rent  of  sixty-seven  dollars  and  fifty  cents.  If  this 
provision  is  sufficient  to  give  the  plamtiff  a  title  to  the  crops,  there 
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is  no  doubt  as  to  his  right  to  recover  to  the  extent  of  his  lien,  as 
it  is  conceded  that  their  value  is  equal  to  the  amount  due  for  rent 
In  the  case  of  Paris  v.  Vail,  18  Vt.  277,  and  Smit/t  v.  AtkCng,  ib. 
464,  the  lease  contained  the  provision  that  the  crops  tcere  to  be 
nnd  remain  the  sole  property  of  the  plaintiff  as  a  hen  and  security 
for  the  payment  of  the  rent,  and  for  the  performance  of  all  the 
covenants  and  stipulations  therein.  There  is  no  difference  in 
principle  between  that  case  and  the  one  under  consideration.  The 
plaintiff  in  that  case  was  to  have  the  sole  property  in  the  crops  as 
a  lien.  It  was  only  to  that  extent  and  for  that  purpose  his  sole 
right  of  property  existed.  In  this  case,  also,  it  is  a  matter  of 
express  provision  that  the  plaintiff*  is  to  have  a  lien  for  the  same 
purpose.  He  has  to  that  extent  and  for  that  object  the  sole  own- 
ership. It  is  a  legal  implication  in  this  case,  what  was  expressed 
in  the  other.  The  parties  obviously  intended  that  the  plaintiff* 
should  be  the  owner  and  have  the  control  of  the  crops  until  the 
rent  for  that  year  was  paid,  and  in  all  stipulations  of  that  charac- 
ter the  intention  of  the  parties  should  be  the  rule  of  construction. 
The  doctrine  is  well  settled  that  a  party  may  transfer  a  title  to 
crops,  though  not  then  in  esse,  and  which  are  to  be  grown  upon  the 
land,  and  the  property  will  pass  as  soon  as  they  are  grown.  That 
was  the  very  point  determined  in  the  cases  of  Paris  v.  Vail,  and 
Smith  V.  Atkins,  above  cited.  The  same  rule  is  sustained  in 
England,  and  in  other  American  cases,  and  applies  not  only  to  the 
produce  of  land,  but  to  other  cases  of  contracts  where  the  property 
is  not  in  esse  at  the  time  ;  Grantham  v.  Hawhy,  14  Viner  Abg. 
72 ;  LesUe  v.  Guthrie,  1  Bing.  697 ;  8  Price  269 ;  Langton  v. 
Hortm,  1  Hare.  549 ;  Mitchell  v.  Winslow,  6  Law  Rep.  347  ; 
Leivis  V.  Lyman,  22  Pick.  437.  The  principles  and  reasoning 
upon  which  that  doctrine  is  founded  are  fully  considered  by  the 
court  in  the  cases  of  Paris  v.  Vail,  and  Smith  v.  Atkins,  and  to 
which,  for  that  purpose,  it  is  only  necessary  to  refer. 

In  the  case  of  Brainard  v.  Burton,  5  Vt.  97,  it  was  held,  that 
a  similar  provision  in  a  lease  was  merely  an  executory  contract, 
and  that  the  lessor  acquired  no  general  or  qualified  property  in  the 
crops  before  they  were  grown  and  delivered  to  him  by  the  lessee. 
That  case,  however,  is  not  now  regarded  as  being  sound  in 
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6-  prindp^,  and  is  virtually  ovemiled  by  the  cases  of  Paris  r.  Vaily 
and  Smith  v.  Atkins,  18  Vt  464. 

The  fact  that  at  the  time  the  lease  was  made  the  plaintiff  took 
the  defendant's  note,  with  surety,,  for  the  rent,  has  no  effect  upon 
the  plaintiff's  title  to  this  property.  He  had  a  right  to  take  the 
note  and  also  the  additional  security  of  a  lien  upon  the  crops 
grown  upon  the  farm,  and  to  pursue  his  legal  remedies  upon  each 
and  all  of  them  until  satisfaction  for  the  rent  is  obtained.  It  is 
not  a  lien  created  by  law  merely,  but  by  the  act  and  express  stipu- 
lation of  the  parties. 

The  infancy  of  the  defendant  constitutes  no  defense  to  this 
action.  It  appears  that  he  came  of  age  in  September,  1853,  but 
continued  in  the  occupation  of  the  premises  during  that  year. 
His  conversion  of  this  property  was  a  tortious  slcU  His  liability 
in  this  case  does  not  arise  from  any  breach  of  contract,  but  for  an 
unlawful  appropriation  to  his  own  use  of  the  plaintiff's  property. 
In  such  cases  infancy  is  no  defense  to  the  action  of  trover  or  tres- 
pass ;  Greene  v.  Sperry,  16  Vt  392.  The  fact,  also,  that  he  con- 
tinued in  possession  of  the -premises  during  the  year,  and  long 
after  he  came  of  age,  is  a  ratification  of  the  tenancy,  and  renders 
obligatory  upon  him  the  provisions  of  the  lease. 

The  judgment  of  the  county  court  must  be  affirmed. 


James  A.  I^addock  v.  LAFAtETTB  Strobridoe* 
Fraudulsni  eonceaimeni  in  sale  of  propertif, 

lo  the  nXe  of  a  hone  which  hM  an  interns!  and  eeoiet  maHdj  of  a  fktal  charaeteri 
no  external  indioatlona  of  which  exist,  but  which  is  known  to  the  seller,  and 
which  he  knows  is  not  known  to,  or  suspected  bj  the  parehaMr,  and  which  ren- 
ders the  animal  of  no  Talae,  and  where  the  sale  is  for  the  apparent  raloe,  and  the 
seUer  understands  that  he  coald  not  efRrat  the  sale  if  the  condition  of  the  animal 
was  known  to,  or  snspeoted  by  the  pnroliaser,  the  seller  is  gnilty  of  an  actionable 
JkMd. 
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It  is  tlie  doty  of  the  seller  in  raoh  case  either  to  apprise  the  pnrohaser  that  he  mast 
take  the  animal  with  all  faults,  or  in  some  way  pat  him  on  his  gaard,  or  else- 
disclose  his  knowledge  upon  the  subject. 

The  sn^ression  of  the  trath  In  soch  a  ease  is  equivalent  to  a  positlYe  representation 
that  the  animal  iasuch  as  it  appears  as  ikr  as  the  seller  knows,  if  he  knows  that 
the  purchaser  is  acting  solely  upon  that  belief. 

I  Tills  rule  has  not  been  extended  to  oases  where  the  thing  sold  is  of  some  valuci  or  I 
the  seller  was  not  aware  that  the  purchaser  acted  exclusively  upon  the  expectation 
of  the  truth  of  the  apparent  condition  of  the  thing  sold.  But  the  principle 
aeems  to  be  the  same  in  all  oases,  that  if  the  seller  derives  an  advantage  by  means 
of  a  delusion  which  he  knows  to  exist  in  the  mind  of  the  purchaser,  and  which 
be  does  not  remove,  or  caution  the  purchaser  in  regard  to,  he  is,  to  the  extent  of 
the  damage  thereby  sustained  by  the  purchaser,  guilty  of  an  actionable  iVaud. 
But  the  difficulty  iu  the  application  of  the  rule  to  euch  oases  has  hitherto  induced 
the  courts  to  require  proof  either  of  artiflce  in  disguising  secret  defects  or  posi- 
tive misrepresentation,  unless  thedeftcts  are  of  a  character  to  render  the  article 
essentially  a  different  commodity  from  what  it  appears,  and  ibr  which  it  is  sold. 

Action  on  the  case  for  deceit  in  exchange  of  horses.  Plea, 
the  general  issue;  trial  by  jury,  June  Term,  1856,— Under- 
wood, J.,  presiding. 

The  plaintiff's  evidence  tended  to  show  that  in  September,  1858, 
he  employed  one  Dow  to  go  to  market  for  him  with  horses ;  that 
Dow  on  his  return  put  up  or  stopped  at  the  defendant's  tavern,  in 
Peacham,  and  put  his  horse  in  the  bam,  there  being  no  one  pres- 
ent to  take  him,  and  went  into  the  house ;  that  the  defendant 
soon  came  in  and  proposed  to  Dow  to  exchange  horses,  and  said 
he  had  a  young  horse,  too  young  for  his  business,  (which  was 
staging,)  which  had  been  used  pretty  hard,  and  wanted  to  be 
turned  out ;  that  Dow  and  the  defendant  went  to  the  bam  and 
looked  at  the  defendant's  horse,  whose  ankles  were  swolen  ;  that 
the  defendant  remarked  he  had  been  used  hard  and  stood  on  the 
floor,  and,  in  answer  to  inquiry  by  Dow,  said  that  he  fed  well,  and 
had  no  cough,  that  he  was  young,  not  old  enough  for  his  business, 
and  had  been  worked  hard  and  was  out  of  fix,  and  wanted  to  be 
turned  out  and  run  in  full  feed,  and  run  in  the  yard  through  the 
winter ;  that  Dow  offered  to  swap  for  sixty  dollars  to  boot,  and  the 
defendant  offered  twenty-five  dollars,  and  that  finally  the  trade 
was  concluded,  the  defendant  paying  fifty  dollars  as  boot ;  that 
Dow  put  the  horse  he  obtained,  a  gray  horse,  in  his  wagon,  and 


472  OBLEANS  COUNTY. 

P«ddook  V.  Btrobridge. 

started  for  Crafbburj ;  that  he  had  proceeded  but  a  few  rods  when 
the  horse  discharged  blood  with  his  manure,  and  before  he  had 
gone  a  mile  he  again  discharged  his  manure  with  streams  of  blood, 
throwing  it  over  the  dasher  into  the  wagon ;  that  he  then  went 
back  and  told  the  defendant  the  trouble,  and  asked  him  to  swap 
back ;  that  the  defendant  said  he  did  not  think  it  would  injure 
him,  and  declined  to  reexchange  ;  that  Dow  went  home  with  the 
horse  and  doctored  hiip  till  the  next  April,  when  he  died  of  the 
same  disorder,  which  was  bloody  flux ;  that  said  horse  was  appa- 
rently worth  seventy-five  dollars  when  the  trade  was  made,  and 
would  have  been  worth  that  but  for  this  disease. 

The  defendant  was  a  witness,  and  his  testimony  tended  to  show 
that  Dow  called  on  him  at  Peacham,  and  they  talked  about  trad- 
ing ;  that  the  defendant  told  Dow  he  had  a  young  horse  that  he 
had  had  a  short  time,  which  had  been  hard  used  and  was  out  of 
fix,  and  unfit  for  use ;  that  he  wanted  to  put  him  away  and  get  one 
he  could  use ;  that  he  and  Dow  went  out  to  the  bam  and  looked 
at  the  horses,  and  that  he  told  Dow  the  horse  was  out  of  ^,  but 
thought  if  turned  out  he  would  get  over  it  by  spring ;  that  the 
horse  was  thin  of  flesh,  and  that  he  had  owned  him  three  or  four 
weeks.  The  defendant  admitted  on  cross-examination  that  he 
knew  the  horse  discharged  blood  occasionally,  and  that  he  did  not 
inform  Dow  of  it,  and  testified  that  he  did  not  know  why  he  did 
not;  that  he  meant  by  term  ^^out  of  ^x"  that  the  horse  was  not 
fit  for  use ;  that  he  did  not  mean  any  thing  in  particular ;  that  he 
meant  he  was  ^  all  out  of  ^x"  The  defendant  testified,  among 
other  things,  as  follows:  '<I  am  not  sure  whether  Dow  asked 
me  whether  the  horse  was  sound ;  he  asked  me  about  the  swollen 
legs,  and  whether  he  fed  well ;  he  asked  if  he  could  get  him 
home ;  I  told  him  he  could,  and  we  traded." 

Dow,  among  other  things,  testified  as  follows :  ^  I  think  after  I 
came  back  to  the  defendant's,  (after  I  had  started  for  home,)  I 
asked  him  if  the  horse  could  get  to  Craftsbury."  The  defendant's 
evidence  tended  to  show  that  the  horse  he'  had  of  Dow  was  not 
worth  over  fifty  dollars,  and  the  plaintiff's  evidence  tended  to  show 
him  worth  from  one  hundred  to  one  hundred  and  twenty-five  dol- 
lars at  the  time  of  the  trade.     The  defendant  proposed  to  ahow 
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that  the  term  ^out  of  fix"  was  understood  at  Feacham  to  be  a 
term  used  to  put  people  on  their  guard.  To  this  the  plaintiff 
objected,  and  the  court  excluded  it,  and  the  defendant  excepted. 

The  above  was  substantially  all  the  testimony  given.  The  court 
charged  the  jury  that  if  the  plaintiff  recovered,  the  measure  of 
damages  was  the  difference  between  the  value  of  the  horse  at  the 
time  of  the  exchange,  with  this  inward  malady  upon  him,  and 
what  he  would  have  been  worth  without  it,  and  the  interest  on 
that  difference  ;  and  as  to  the  value  of  the  plaintiff's  horse  given 
in  exduuige  for  the  defendant's,  it  had  nothing  to  do  with  the  ques- 
tion of  damages,  but  was  only  to  be  considered  with  reference  to 
the  question  whether  the  plaintiff  was  deceived  by  the  defendant ; 
that  the  less  his  value  the  less  likely  the  plaintiff  might  be  consid- 
ered by  the  jury  to  have  been  deceived  in  the  trade.  The  jury 
were  further  told  that  it  would  be  for  them  to  ascertain  what  rep- 
resentations were  made  by  the  defendant,  and  the  manner  of  mak- 
ing them,  and  to  consider  whether  a  person  of  ordinary  vigilance 
and  prudence  would  have  been  likely  to  have  been  misled  and 
thrown  off  his  guard  as  to  any  secret  malady  of  the  kind ;  if  they 
believed  that  the  representations  and  conduct  of  the  defendant  on 
the  occasion  were  of  that  kind,  and  were  made  by  the  defendant 
with  intent  to  mislead  Dow  and  put  him  off  from  inquiring  as  to 
the  real  difficulty,  and  Dow  was  thereby  misled  and  thrown  off  his 
guard,  and  would  not  have  so  traded  had  he  known  of  the  malady, 
then  the  defendant  was  liable,  and  the  plaintiff  was  entitled  to 
recover.  The  juiy  were  further  told  that  if  they  found  that  Dow" 
was  wholly  ignorant  of  this  internal  malady  before  the  trade,  and 
that  it  was  known  to  the  defendant,  and  that  it  was  not  obvious  to 
Dow,  and  there  were  no  indications  or  signs  which  would  have  led 
a  person  of  ordinary  vigilance  and  prudence  to  apprehend  any 
thing  of  the  kind,  or  to  suspect  it,  and  the  defendant  received 
from  Dow  such  a  consideration  that  he  might  reasonably  suppose 
he  would  not  have  so  traded  had  he  been  informed  of  it,  and  that 
Dow,  if  he  had  received  such  information,  would  not  have  so 
traded,  then  that  the  defendant  was  bound  in  good  faith  to  have 
disclosed  the  facts,  and  if  he  did  not,  he  was  guilty  of  a  deceit,  for 
which  he  was  liable.  But  if  the  jury  found  that  the  plaintiff's 
horse  was  of  so  small  value  that  Dow  could  not  reasonably  have 
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expected  to  obtain  a  horse  of  any  substantial  value  in  addition  to 
the  fifty  dollars  paid  him  as  boot,  and  that  Dow  traded  without 
any  special  reference  to  the  horse 'being  of  value  or  not,  then  it 
could  not  be  said  he  was  deceived  in  the  trade,  and  would  not  be 
entitled  to  recover. 

The  jury  rendered  a  verdict  for  the  plaintiff.  To  the  charge  of 
the  court,  as  given,  the  defendant  excepted. 

Cooper  ^  BartleU  and  T.  P.  Eedfield,  for  the  defendant 

Has  there  been  deceit  practiced,  and  such  as  is  actionable  ?  No 
statement  is  claimed  to  have  been  made  by  the  defendant  about  the 
horse  that  is  untrue.  It  seems  well  settled  at  this  day  that  in  the 
sale  of  personal  property,  without  warranty,  and  without  false 
statement  known  at  the  time  by  the  vendor  to  be  false,  the  pur- 
chaser takes  it  at  his  own  risk  as  to  latent  defects ;  MeUish  v. 
Jdatteauxy  Peakes'  C.  115,  was  \the  sale  of  a  ship  with  latent 
defects,  not  disclosed,  and  the  action  sustained.  But  the  whole 
doctrine  and  authority  of  the  case  was  overturned  by  Lord 
Ellenbobo  in  Baglehole  v.  Walters,  dd  Camp.  154.  .  His  lord- 
ship says,  *^  When  an  article  is  sold  with  all  faults  it  is  quite  imma- 
terial how  many  belonged  to  it  within  the  seller's  knowledge,  unless 
he  used  some  artifice  to  disguise  them,  and  prevent  their  being 
discovered."  In  Parkinsen  v.  Lee,  2d  East.  314,  Lawrence,  J., 
says :  '^  In  the  sale  of  a  horse  the  buyer  must  stand  to  all  latent 
defects,  if  there  be  no  warranty."  Lord  Ellenbobo  in  the  same 
case  concurs*  In  Onmod  v.  Heath,  14  M.  &  W.  651,  the  same 
docti*ine  is  fully  sustained. 

In  Pothell  V.  Walters,  23d  C.  L.  40,  Lord  Tentebden  lays 
down  the  rule,  ^  If  representation  is  made,  the  party  making  it 
knowing  it  to  be  false,  and  is  calculated  to  induce  the  purchaser  to 
act  on  the  faith  of  it  in  such  a  way  that  he  may  receive  damage, 
an  action  lies;"  "a  willful  falsehood  of  such  a  nature  is,  in 
law,  a  fraud." 

In  Emerson  v.  Brigham  ei  aL,  10  Mass.  197,  (in  case  of  the 
sale  of  provisions^  Sewall,  J.,  says,  "  Some  artifice  must  be 
provecL"  Story  on  Con.  522,  after  reviewing  all  the  decisions  at 
length,  sums  up  the  whole  and  says,  '^  The  ground  upon  which  all 
these  decisions  proceed  is  that  ordinarily  a  man  relies  upon  his 
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own  judgment  and  skill  in  making  a  purchase,  but  if  he  actually 
repose  confidence  in  the  statement  of  the  vendor,  as  to  matters  of 
fact,  material  to  the  bargain,  whether  he  be  compelled  to  do  so  by 
the  necessities  of  the  case,  as  when  he  had  not  the  means  of 
knowledge,  or  is  persuaded  to  do  so  hj  the  seller,  the  reason  of 
the  rule  (caveat  emptor)  &ils,  and  an  exception  is  therefore 
admitted." 

See  Collins  y»  Denmson,  12  Met  549  ;  Warren  v.  Daniels^  1st 
Mood  &  Malh.  90 ;  Torhdl  v.  Bahcock,  2d  do.  296.  Same  doc- 
trine in  New  York,  HaH  v*  Wight,  17  Wend.  425 ;  Taylor  v. 
Fleets  1st  Barbour  473  ;   Otis  v.  Raymond,  dd  Cowen  413. 

In  Stevens  Y.  Webb,  32  Com.  L.  437,  Parke,  B.,  says,  "To 
constitute  fiuud  it  is  necessary  to  prove  that  the  defendant  made 
some  false  representation,  and  unless  there  be  a  willful  misrepre** 
sentation  by  him,  the  special  plea  is  not  made  out."  Our  own 
courts  have  ever  sustained  the  same  doctrine ;  Jtidd  v.  Blake  et  aL, 
14  Vt  413.  The  vendor  is  not  bound  to  disclose  latent  defects^ 
unless,  by  his  relation,  special  confidence  is  reposed. 

The  court  in  substance  charged  the  jury  they  were  to  consider 
the  trade,  its  consideration,  &c,  and  if  they  thought  Dow  would 
not  have  traded  if  he  had  known  the  latent  defects,  then  he  was 
deceived  and  defrauded,  and  the  action  is,  and  the  rule  of  dam- 
ages what  the  gray  horse  was  worth  if  sound. 

Peek  Sf  (Mby,  for  the  plaintiff. 

The  charge  was  in  effect  that  if  the  fact  of  the  disease  in  the 
horse  was  known  to  the  defendant,  and  not  to  the  plaintiff,  and 
could  not  be  discovered  by  ordinary  vigilance,  and  was  inten- 
tionally concealed  for  the  purpose  of  deceiving  the  plaintiff,  then 
the  defendant  was  liable  in  this  action.  So  held  the  court  in  ffan^ 
son  V.  JSyerly,  9  Foster  359  ;  2  Kenf  s  Com.  483 ;  Stevens  v.  jPW- 
ler,  8  N.  H.  483. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  question  in  this  case  is  whether,  in  the  \ 
sale  of  a  horse  having  an  internal  and  secret  malady,  of  a  fatal  I 
character,  and  no  external  indications  calculated  to  excite  suspicion  / 
of  its  existence,  but  known  to  the  seller,  and  not  to  the  purchaserJ 


476  ORLEANS  COUNTY. 

Faddook  «.  Strobridge. 

(and  which  the  seller  knows  or  believes  the  purchaser  would  not 
buy  if  he  did  know  of  its  existence,  and  still  sells  at  such  a  price 
as  the  article  seems  to  be  worth,  without  disdosmg  the  defect,  he 
is  guihj  of  such  ft&ud  and  deceit  as  will  be  actionable. 

There  is  no  doubt  that  there  is  a  class  of  positive  misrepresent- 
ations affecting,  more  or  less,  the  marketable  price  of  commodities 
•  sold,  for  which  the  vendor  is  not  legally  liable.  Such  are  those  we 
every  day  encounter  in  the  way  of  traffic,  and  which  it  is  under- 
stood are  nothing  more  than  a  species  of  badinage,  or  allowable 
chaffer.  So,  too,  representations  in  regard  to  the  state  of  the 
market,  and  other  extraneous  incidents,  not  affecting  the  state  and 
quality  of  the  article  sold,  and  the  suppression  of  facts  of  this 
character  by  the  party  profited  thereby,  although  morally  wrong, 
do  not  constitute  an  actionable  fraud.  The  somewhat  celebrated 
case  of  Laidlaw  v.  Organ^  2  Wheaton  178,  where  the  purchaser 
of  a  quantity  of  tobacco  obtained  it  much  under  its  present  value 
by  not  disclosing  the  news  of  peace,  which  was  known  to  him,  but 
not  to  the  seller,  is  a  very  fair  illusti'ation  of  the  rule  of  law  upon 
this  subject.  In  this  case  the  seller  inquired  if  there  was  any  news 
calculated  to  enhance  the  price  or  value  of  the  artide,  and  the 
buyer  made  no  assertion  or  suggestion  calculated  to  impose  upon 
the  seller  in  regard  to  the  news.  The  circuit  court  charged  the 
jury  that  this  did  not  amount  to  such  fraud  as  will  avoid  the  sale ; 
Marshall,  Ch..  J.,  in  giving  judgment  says,  "  The  court  is  of 
opinion  the  buyer  is  not  bound  to  communicate  intelligence  of 
external  circumstances  which  might  influence  the  price  of  the 
commodity,  and  which  was  exclusively  within  the  knowledge  of  the 
vendee.  But  at  the  same  time  each  party  must  take  care  not  to 
say  or  do  any  thing  tending  to  impose  upon  the  other.  The  court 
thinks  the  absolute  instruction  of  the  judge  was  erroneous,  and 
that  the  question  whether  any  imposition  was  practiced  by  the 
vendee  upon  the  vendor  ought  to  have  been  submitted  to  the  jury.'' 
The  disposition  made  of  this  case  in  the  supreme  court  would 
seem  to  indicate  that  it  was  there  considered  that  the  te^mony-in 
this  case  did  tend  to  show  such  imposition  as  would  avoid  the  sale, 
or  expose  the  party  to  an  action  at  law.  But  I  should  not  be  pre- 
pared to  believe  that  the  rule  of  law,  as  at  present  recognized  in 
the  courts  of  law,  or  equity,  will  fully  justify  that  view.   It  is  more 
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generally  considered,  perhaps,  that  the  party  is  fnlly  justified  in 
taking  advantage  of  any  superior  knowledge  he  may  have  of  any 
extraneous  circumstances  not  affecting  the  essential  quality  of  the 
article  sold,  and  where  both  parties  have  equal  means  of  knowl- 
edge, and  there  is  no  positive  misrepresentation. 

But  in  regard  to  those  incidents  which  do  materially  affect  the 
quality  and  value  of  the  article  sold,  the  rule  is  different  It  is 
certain  no  positive  misrepresentation  will  be  allowed  here,  and 
there  is  a  degree  of  negative  deceit  which  the  more  recent  cases 
certainly  do  not  justify.  But  negative  deceit,  like  any  other,  must 
be  practiced  in  such  a  manner,  and  upon  such  a  subject,  as  to  be 
calculated  to  mislead  and  impose  upon  a  person  of  ordinary  sagac- 
ity. And  the  vendor  must  know,  at  the  time,  that  the  vendee  is 
.misled,  and  must  intend  he  shall  be,  and  must  do  this  for  the  pur- 
pose of  gaining  an  unjust  advantage,  which  he  could  not  otherwise 
expect  to  do. 

This  negative  deceit  has  more  commonly  been  reached  in  the 
English  courts  by  engrafting  successive  exceptions  to  the  general 
rule  of  warranty,  by  way  of  implied  warrant(i(es.  As  in  regard  to  /^' 
provisions,  bought  for  consumption,  that  they  are  wholesome.  So,^ 
too,  in  regard  to  manufactured  articles  purchased  for  a  particular 
use,  known  at  the  time  of  sale  to  the  vendor,  it  is  said  there  is  an 
implied  warranty,  although  nothing  is  said  that  the  articles  are 
reasonably  fit  for  the  use  for  which  they  are  purchased.  So,  too, 
of  articles  contracted  to  be  delivered  in  future  for  any  specified 
use,  and  some  others,  perhaps,  where  the  law  implies  a  warranty 
that  the  articles  are  of  a  merchantable  quality  in  the  absence  of  all 
stipulation  upon  the  subject. 

These  cases,  it  is  obvious,  are  nothing  more  than  exceptions ' 
founded  upon  certain  flagrant  indications  of  fraud  and  deceit  which 
do  not  exist  in  ordinary  cases. 

And  following  out  this,  as  the  leading  idea,  it  seems  now  to  be 
the  settled  rule  of  law  in  Westminster  Hall,  that  there  is  an 
implied  warranty  on  the  part  of  the  seller  that  the  article  sold  is 
what  it  appears  to  be,  so  far  as  the  vendor  knows.  In  other 
words,  that  a  defect  in  the  article,  which  changes  its  essential 
character  and  renders  it  wholly  unfit  for  the  purpose  for  which  it 
is  purchased,  will  justify  the  vendee  in  rescinding  the  sale,  or 
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bringing  suit  for  damages  at  his  election.  It  seems  to  be  there 
considered  that  secret  defects  in  the  article  sold,  which  materially 
affect  its  value,  and  which  the  vendor  supposes  the  vendee  would 
regard  as  an  impassable  barrier  to  the  contract,  must  be  disclosed 
or  the  contract  is  not  binding.  To  have  this  effect  the  defect  must 
be  known  to  the  vendor  and  wholly  unknown  to  the  vendee,  and 
there  must  be  no  external  or  sensible  indication  calculated  to 
excite  suspicion  in  ordinary  observers.  It  must  be  of  such  a 
character  as  clearly  to  have  formed  an  impassable  barrier  to  the 
oontnict,  and  so  understood  by  the  vendor  at  the  time.  In  such 
case,  the  defect  being  known  to  one  party  and  unknown  to  the 
other,  is  not  strictly  what  the  law  understands  by  latent  defects. 
And  it  is  impossible  to  make  any  sensible  distinction  between 
such  a  case  and  on€  where  the  party  uses  some  device  to  mislead 
the  other  party  in  regard  to  a  defect  which  he  might  otherwise 
have  discovered,  or  where  he  makes  positive  representations  of 
soundness,  knowing  them  to  be  false,  which  is  done  ordinarily  to 
put  the  other  party  off  his  guard.  It  is  putting  the  parties  upon 
unequal  footing,  and  without  advertising  the  vendee  that  such  is 
the  vendor's  purpose.     For  if  the  vendee  is  made  fully  to  under^ 

,  stand  that  he  must  take  the  article  vdth  all  faults^  or  that  he  must 
not  rely  upon  the  vendor,  this  is  equivalent  to  putting  him  upon  his 
guard,  and  it  is  upon  this  ground  that  the  case  of  MeOxA  v.  Mat- 
teaux,  Peake's  cases  115,  was  doubted  in  BagUhole  v.  WaUerSy  3 
Camp.  154,  and  in  Pickering  v.  Dawson^  4  Taunt.  779.  But  the 
principle  of  that  decision,  in  other  respects,  in  the  language  of 
Chancellor  Kent,  2  Comm.  482  and  note,  ^  remains  unmoved." 
This  case  was  the  sale  of  a  ship,  which  had  a  latent  defect,  known 
to  the  seller,  and  which  could  not  have  been  discovered  by  the 
buyer.     Says  Chancellor  Kent,  '^  the  seller  was  held  to  be  bound 

'  to  disclose  it,  and  the  concealment  was  justly  considered  to  be  a 
breach  of  honesty  and  good  faith  on  general  principles." 

To  this  extent  this  same  decision  has  been  several  times  since 
recognized  in  the  English  courts.  The  principle  of  these  decis- 
ions was  thus  stated  by  me,  upon  a  former  occasion,  and  which 
a  pretty  thorough  reexamination  of  the  cases,  on  the  present  occa- 
sion, has  served  to  confirm. 

So,  too,  it  is  not  always  necessary  that  there  should  be  an 
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express  representation,  one  will  often  be  inferred  from  circum- 
stances which  are  in  fact  equivalent  to  such  positive  representa- 
tion, as  in  Bruce  v.  Reeder,  17  Eng.  C.  L.  290,  where  the  defen- 
dant induced  the  plaintiff  to  accept  an  insolvent  tenant  in  his  stead 
without  making  known  such  insolvency.  The  defendant  made 
no  positive  representation  whatever  as  to  the  person  he  offered 
as  tenant.  The  court  held  the  mere  fact  of  his  offering  him 
as  such  to  take  his  own  place  was  equivalent  to  a  represent- 
ation of  his  solvency,  and  as  he  knew  the  contrary  he  was 
guilty  of  a  fraud.  Baylet,  J.,  says,  "  I  thought  at  the  trial  the 
keeping  back  that  fact  was,  legally  speaking,  a  fraud  which  ren- 
dered the  defendant  liable."  Lord  Tentebden  says,  "  I  think  so 
now."  Batley,  J.,  "  It  is  very  desirable,  if  possible,  to  tnakB 
people  honest"  Holboyd,  J.,  "  I  think  it  was  clearly  a  fraud." 
So,  too,  in  HiU  v.  Gray,  2  Eng.  C.  Law  459,  it  was  held,  that 
suffering  one  to  buy  goods  under  a  wrong  impression  as  to  their 
quality  in  an  essential  particular,  is  a  fraud,  although  the  seller  did 
nothing  to  induce  the  misapprehension,  and  that^he  purchaser  is 
not  bound  by  the  contract.  The  only  misapprehension  in  this  case 
was  in  regard  to  the  picture,  which  was  the  subject  of  the  contract, 
having  belonged  to  the  cabinet  of  Sir  Felix  Agar.  It  was  sold 
and  bought  as  one  of  Claude's,  and  was  confessedly  geliuine ;  but 
the  sale  was  held  void  because  the  purchaser  was  allowed  to  buy 
it,  supposing  it  had  belonged  to  that  particular  cabinet,  which,  in 
his  estimation,  greatly  enhailced  the  value,  and  which  the  seller 
knew  to  be  false.  Lord  Ellenbobough  said :  "•  Although  it  was 
the  finest  picture  Claude  ever  painted,  it  must  not  be  sold  under  a 
deception. 

This  last  case  came  under  consideration  in  the  C.  P.  so  late  as 
1851,  and  Jebvis,  Ch.  J.,  said,  quoting  from  the  opinion  that  the 
purchaser  had  fallen  into  the  delusion  of  believing  the  picture  to 
have  belonged  to  Sir  Felix  Agar's  cabinet :  "  Not  removing  that 
delusion  might  be  taken  as  equivalent  to  an  express  misrepresenta* 
tion."    These  two  last  cases  have  never  been  questioned. 

They  seem  to  rest  upon  the  principle  that  under  some  circum- 
stances a  suppresno  veri  is  equivalent  to  a  sugyesHo  faUi,  And 
of  this,  we  think,  there  can  be  no  manner  of  doubt.  The  difficulty 
will  arise  in  the  application  of  the  principle  in  practice.     Many 
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plain  and  flagrant  cases  may  be  supposed  where  no  manner  of 
I  doubt  whatever  will  arise  in  the  mind  of  any^  one.     The  ease  sup- 
'  posed  in  argument  of  selling  a  vicious  horse  for  horse-back  or 
carriage  use,  which  will  be  sure  to  kill  the  purchaser  or  his  family, 
if  put  to  use,  and  not  guarded,  or  possibly  in  spite  of  all  circum- 
spection, the  seller  would  no  doubt  be  liable  beyond  the  price  of 
I  the  purchase,  by  way  of  special  damage,  if  he  did  not  declare  the 
fact. 

And  we  may  suppose  cases  of  the  sale  of  spurious  articles,  as 
of  nutmegs  made  of  wood,  or  white  lead  of  whiting  or  ground 
stone,  which  is  really  of  no  value,  or  none  for  the  purpose  of  the 
purchase.  There  can  be  no  doubt  if  the  seller  is  aware  of  the  decep- 
tion and  the  buyer  is  ignorant ;  such  deceit  will  form  the  basis  of 
an  action  at  law,  although  no  representation  is  made.  But  if  both 
parties  are  equally  innocent,  the  contract  is  probably  bindbg,  cer- 
tainly unless  there  is  such  a  misapprehension  in  regard  to  the 
subject  matter  of  the  contract  that  the  minds  of  the  parties  cannot 
be  said  to  have  met,  which  requires  a  strong  case  to  excuse  the 
purchaser  at  law,  certainly.  Courts  of  equity  sometimes  interfere 
in  such  cases,  upon  grounds  which  would  not  always  excuse  the 
party  at  law. 

And  in  oases  of  this  character,  where  the  price,  or  other  circum- 
stances, indicate  that  both  parties  are  aware  of  the  spurious  quality 
of  the  article,  and  they  are  bought  to  sell,  no  action  lies,  for  there 
is  no  deception.  But  where  fraud  and  damage  concur,  an  action 
ordinarily  lies.  And  a  representation  sufficient  to  constitute  fraud 
often  exists  without  the  use  of  articulate  language.  And  in  a  case 
like  the  present,  where  the  hidden  malady  is  known  or  believed  to 
be  of  a  fatal  character,  and  to  render  the  commodity  valueless, 
and  it  appears  to  be  valuable,  and  is  sold  as  such,  and  this  malady 
is  known  to  the  vendor  and  unknown  to  the  vendee,  and  is  known 
to  form  an  impassable  barrier  to  the  sale,  if  disclosed,  and  the  malady 
proves  speedily  fatal,  we  are  not^  prepared  to  say  that  the  action 
for  deceit  or  false  warranty  will  not  lie.  We  think  it  will  as  much 
as  if  the  party  had  sold  a  horse  which  was  not  present,  knowing  it 
to  be  dead  at  the  time,  but  without  making  any  false  representation 
in  terms ;  or  as  if  he  had  sold  the  mere  image  of  a  horse  at  sudi 


I  a  distance  as  to  impose  itself  upon  the  senses  for  a  living  animal 
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or  a  horse  after  having  given  it  a  slow  bat  fatal  poison,  or  where  it 
had,  to  the  knowledge  of  the  vendor,  received  a  fatal  wound  in  a 
part  not  visible.  There  is  no  end  to  these  illustrations.  And 
they  in  no  sense  come  up  to  the  dvil  law  rale  that  a  sound  price  i 
creates  an  implied  warranty  that  the  thing  sold  is  sound;  for 
that  will  make  the  vendor  liable  for  defects  wholly  unknown  to 
both  parties,  and  possibly  for  defects  which  were  known  to  both 
parties. 

And  we  should  not  probably  be  prepared  to  say  that  a  sound 
price,  of  itself,  implies  a  warranty,  in  all  cases,  against  secret 
defects  known  to  the  vendor  and  not  known  to  the  vendee.  But 
we/think  even  the  latitude  of  the  English  common  law,  which  upon 
tins  subject  is  proverbially  lax,  does  not  justify  the  vendor  in  palm- 
ing off  upon  the  vendee  a  valueless  article  which  is  apparently  valua* 
ble,  for  a  price  corresponding  to  its  appearance,  under  the  delusion, 
in  the  mind  of  the  vendee,  that  the  thing  is  really  what  it  appears 
to  be,  but  which  the  vendor,  at  the  time,  knows  to  be  a  mere  delu- 
sion. This  amounts  to  nothing  more  than  an  implied  wafranty 
against  selling  a  shadow  for  substance,  an  image  for  the  reality. 
And  in  every  such  case  the  very  sale  is  equivalent  to  a  representa- 
tion that  the  thing  is,  as  far  as  the  vendor  knows,  what  it  appears  to 
be,  and  does  impose  upon  the  vendor  the  duty  of  correcting  any  such 
delusion  into  which  he  has  led  the  vendee  by  offering  to  sell  him 
for  a  valuable  price,  what  he  knows  or  believes  to  be,  and  which  is 
really  valueless,  or  of  essentially  different  and  less  value  than  it 
appears  to  be  and  is  taken  to  be  by  the  vendee,  and  without  which 
belief  he  would  not  have  made  tlie  purchase,  and  this  well  known 
to  the  vendor. 

The  present  case  may  be  of  this  character.  There  was,  no 
doubt,  strong  testimony  tending  to  prove  this,  and  even  tending  to 
prove  the  use  of  artifice  by  the  vendor  to  mislead  the  vendee. 
But,  in  the  charge  of  the  court  upion  this  point,  many  of  the 
elements  of  the  fraud  seem  not  to  have  been  specifically  enumer- 
ated, and  the  jury  might  have  inferred  that  the  vendor  wf^  bound 
to  disclose  all  the  secret  defects  of  the  article,  and  which  tended  to 
lessen  its  value,  whether  they  changed  the  essential  character  of 
the  article  or  not,  and  whether  they  formed,  in  the  belief  of  the 

'^2 
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vendor,  an  impassable  barrier  with  the  vendee  to  entering  into  the 
contract  or  not.  We  think,  therefore,  the  case  will  have  to  go  to 
another  trial,  unless  we  are  prepared  to  say  that  every  sale  of  an 
article  for  a  sound  price  does  imply  a  warranty  against  secret 
defects  materially  affecting  the  value,  and  which  are  known 
to  the  vendor  and  unknown  to  the  vendee.  This  is  indeed  the 
sensible  rule  upon  the  subject,  and  is  very  distinctly  pointed  at  by 
some  of  the  late  English  cases.  But  it  is  perhaps  questionable 
whether  any  such  rule  is  yet  fully  established.  But  it  has  been 
often  held  that,  in  the  sale  of  a  promissory  note,  there  is  an  implied 
warranty  that  it  is  genuine  and  not  a  forgery ;  and  especially,  if  the 
vendor  knew  it  to  be  a  forgery,  should  it  be  regarded  as  such  a 
fraud  as  will  avoid  the  sale.  So,  too,  are  we  prepared  to  say,  is 
there  an  implied  warranty  in  the  sale  of  live  animals  for  a  sound 
price  or  a  valuable  price,  which  are  in  apparent  health,  that  they  are 
not  already  affected  by  any  secret  but  &tal  malady,  to  the  knowl- 
edge of  the  vendor.  And  in  such  cases  belief  must  be  regarded 
as  knowledge,  if  it  prove  to  be  well  founded.  The  case  of  pay- 
ments made  in  counterfeit  coin  or  bills,  without  any  question  bein^ 
made  at  the  time,  is  also  a  good  illustration  of  the  subject  The 
offer  of  the  money  as  genuine  is  equivalent  to  a  representation  of 
its  genuineness.  The  three  English  cases  referred  to  of  Mellesh 
V.  McUteaux,  Bmce  v.  Ruler^  and  IRU  v.  Gray^  certainly  justify 
'  the  view  we  have  here  taken.  And  none  of  these  cases  have  ever 
been  doubted,  except  the  first,  and  that  only  upon  the  ground  that 
it  was  a  sale  wiHi  all  faults.  Chancellor  Kent  also  regards  the 
law  as  going  the  full  length  of  all  these  cases.  And  for  one,  I 
confess  I  should  scarcely  know  how  to  defend  a  doctrine,  coming 
short  of  the  rule  we  here  adopt. 

The  opinion  in  9  Foster,  by  Ch.  J.  Wood,  343,  359,  Hanson 
v.  Edgerhfy  contains  a  thorough  and  critical  revision  of  the  leading 
cases  upon  the  subject,  and  the  conclusion  of  the  learned  judge  is 
certainly  very  sound :  ^  It  is  going  far  enough  to  hold  that  an 
omission  to  dii^close  them  (secret  defects  known  to  the  vendor  and 
unknown  to  the  vendee)  with  a  design  of  deceiving  the  party  or 
an  intentional  concealment  by  which  he  is  deceived  and  injured, 
will  render  the  party  responsible.     It  would  be  going  quite  too  far 
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to  say  that  a  simple  aDintentional  concealment  or  omission  to  /  ~ 
disclose  them,  would  render  the  party  liable  for  the  damage  sus- 
tained." 

This  seems  to  be  placing  the  subject  on  a  sound  basis-  That  t 
there  is  no  positive  duty  on  the  vendor  to  "disclose  secret  defects,  in  I 
the  article,  but  if  he  conceal  them  even  by  silence,  when  he  knows  I 
the  other  party  has  fallen  into  a  delusion  in  regard  to  them,  and  is  | 
making  a  purchase  which  he  otherwise  would  not  make,  or  at  a  . 
price  materially  beyond  what  he  otherwise  would,  in  consequence) 
of  such  delusion,  this  is  equivalent  to  a  false  representation  or  ther 
use  of  art  to  disguise  the  defects  of  the  article. 

We  think  this  case  contained  testimony  tending  to  show  both 
that  the  sale  was  knowingly  and  intentionally  made  under  such  a 
delusion  on  the  part  of  the  vendee,  which  did  materially  increase 
the  value  of  the  article  in  his  mind,  and  without  thi^  he  would  not 
have  entered  into  the  contract ;  and  this  well  known  to  the  vendor, 
and  acted  upon  by  Kim  with  the  purposfij^^  ^^'Tiiijing  the  vendee ; 
and  algp  that  the  vendor  used  artifice^  more  or  less,  to  keep  up  this 
delusion,  both  of  which  will  render  him  liable  for  the  damage 
thereby  sustained.  But  as  the  ^g^  was  not  ^utdbtinctly  to  the 
junr  upon  either  of  these  grounds,  and  as  we  are  not  fully  prepared 
to  say  that  the  vendor  of  personal  property  is,  in  all  cases,  bound 
to  disclose  all  known  defects  in  the  article,  which  are  unknown  to 
the  other  party,  and  not  discoverable  by  the  exercise  of  ordinary 
care  upon  the  subject,  we  reverse  the  judgment  below,  and  remand 
the  case  for  a  new  trial. 
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James  Wilson  r.  E.  E.  G.  Wheeler,  F.  C.  Harrington  and 
Daniel  Webster. 

Discharge  of  surety. 

W.  signed  a  note  with  and  as  surety  for  two  others,  and  received  ftom  the  payee 

the  money  for  which  the  note  was  given,  and  retained  it  until  one  of  the  princi- 
pals gave  him  a  note  against  a  third  person  for  his  indemnity  in  so  signing,  and 
be  then  paid  it  over  to  the  principale.  They  afterwards  made  an  arrangement 
with  the  holder  of  the  note,  by  which  ho  extended  the  time  of  its  payment,  with- 
out the  consent  of  W.  or  of  the  person  whose  indemnifying  note  he  held,  and 
who  claimed  that  thereby  both  he  and  W.  were  discharged.  Held,  that  neither 
the  circumstance  of  W.'s  receiving  the  money,  or  his  holding  the  indemnifying 
note  prevented  his  availing  himself,  as  a  surety,  of  the  extension  of  the  time  of 
payment  as  a  discharge  of  his  liability. 

Assumpsit  on  a  note  dated  May  1st,  1854,  for  one  hundred 
dollars,  signed  by  the  defendants,  and  payable  to  Daniel  Mead  or 
bearer,  in  one  year  from  date,  with  interest  annually.  Plea,  the 
general  issue  ;  trial  by  the  court,  December  Term,  1856, —  Pol- 
and, J.,  presiding. 

On  trial  the  following  facts  appeared  :  The  defendants,  Wheeler 
&  Harrington,  published  a  newspaper  in  Charleston,  and  they 
made  an  arrangement  with  Mead,  the  payee  of  the  note,  to  bor- 
row of  him  one  hundred  dollars  for  one  year,  they  agreeing  to  pay 
nine  per  cent,  interest  therefor,  and  to  get  the  defendant  Webster 
to  sign  as  surety  for  them.  The  note  was  given  accordingly,  and 
the  money  was  paid  over  to  Webster  to  hold  until  the  defendant 
Harrington  should  obtain  a  note  from  his  mother  to  secure  Web- 
ster for  becomihg  surety  on  this  note,  and  also  for  another  hundred 
dollars  that  Webster  agreed  to  let  Wheeler  &  Harrington  have. 
A  note  was  thereupon  executed  by  Mrs.  Harrington  to  Webster 
for  two  hundred  dollars,  dated  May  2,  1854,  with  four  per  cent, 
interest,  and  Webster  executed  a  writing  to  Mrs.  Harrington  that 
if  he  did  not  have  this  note  to  pay  he  would  give  up  one  hundred 
dollars  of  said  two  hundred  dollar  note  to  her.  The  fnoney  was 
thereupon  delivered  to  Wheeler  &  Harrington  by  Webster. 
Sometime  in  the  fall  of  1855,  the  note  in  suit  having  come  into 
the  plaintiff's  hands,  he  called  on  the  defendants  to  pay  it.  Web- 
ster told  him  that  if  he  wanted  the  money  he  must  sue  the  note. 
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Wheeler  &  Harrington  thereupon  negotiated  with  the  plaintiff  to 
give  them  further  time,  and  an  arrangement  was  finally  made 
between  them  by  which  the  plaintiff  agreed  to  wait  until  the  first 
day  of  May,  1856  ;  and  Wheeler  &  Harrington,  in  consideration 
of  such  delay,  agreed  to  pay  the  plaintiff  nine  per  cent,  interest. 

The  plaintiff  was  a  subscriber  to  the  paper  published  by  Wheeler 
&  Harrington,  and  commenced  taking  the  same  in  August  prior  to 
said  last  mentioned  agreement,  and,  at  the  time  of  making  said 
agreement  for  delay,  Wheeler  &  Harrington  told  the  plaintiff  that 
the  subsciiption  for  his  paper  might  apply  to  pay  the  extra  interest 
they  had  agreed  to  pay  for  the  delay.  On  the  22d  of  March, 
1856,  the  defendant  Harrington  executed  and  delivered  to  the 
plaintiff  a  receipt  for  one  year's  subscription  for  said  paper,  at 
two  dollars,  which  the  plaintiff  received  to  apply  on  such  extra 
interest.  The  plaintiff,  in  consequence  of  such  agreement  with 
Wheeler  &  Harrington,  forbore  to  sue  his  note  until  the  5th  day 
of  June,  1856,  when  he  commenced  this  action,  and  it  appeared 
that  his  newspaper  stopped  about  the  same  time.  The  plaintiff 
knew  at  the  time  he  made  said  agreement  for  delay  that  Webster 
was  a  surety  on  said  note,  and  said  agreement  wa3  made  without 
the  knowledge  or  assent  of  Webster.  It  also  appeared  that  Mrs. 
Harrington  had  given  notice  to  Webster  not  to  pay  this  note, 
claiming  that  he  was  released  by  the  plaintiff's  agreement  for 
delay,  and  that  thereby  she  was  released  from  the  payment  of  the 
one  hundred  dollars  of  her  note  given  to  secure  Webster  for 
signing  this  note,  and  that  she  should  not  pay  the  same. 

Upon  the  above  facts  the  court  decided  that  the  plaintiff  was 
not  entitled  *to  recover  against  Webster,  and  rendered  judgment 
for  the  plaintiff  against  Wheeler  k,  Harrington,  and  judgment  in 
&vor  of  Webster,  to  which  the  plaintiff  excepted. 

KirnhaUy  for  the  plaintiff. 


Webster,  having  made  himself  a  principal  by  receiving  the 
money  Qn  the  execution  and  delivery  of  the  note  to  Mead,  was 
never  the  surety  of  the  other  two ;  Smith  v.  Steele's  JSet,  25  Vt. 
427.  The  court  in  the  above  case  express  a  doubt  whether  a 
sanBty,  after  being  fully  indemnified,  can  divest  Jiimaelf  of  his  new 
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character  of  principal  so  as  again  to  entitle  himAelf  to  the  adyan- 
tages  of  a  surety. 

J,  E,  Dickinson  and  J.  L.  Edwards,  for  the  defendant  Webster. 

I.  The  plaintiff,  without  the  assent  of  the  surety,  made  a  bind- 
ing contract  with  the  principal,  for  a  valuable  consideration,  to 
extend  the  time  of  payment  of  the  debt.  This,  in  law  and  in 
equity,  discharges  the  surety,  although  the  contract  might  not  have 
been  such  as  to  prevent  the  plaintiff  from  sustaining  an  action  on 
the  debt  before  the  enlarged  time  of  payment  had  expired ;  AtiS' 
tin  V.  Dorwiny  21  Vt  38 ;  TurriU  v.  Boynton  Sf  Fkmnagan,  23 
Vt  142. 

II.  The  security  to  Webster  by  way  of  Mrs.  Harrington's  note 
was  conditional  and  of  no  avail  unless  Webster  had  to  pay  the 
note  in  suit.  And  not  being  bound  by  law  to  pay  it,  in  conse- 
quence of  the  plaintiff's  agreement  with  the  principals  to  extend 
the  time  of  payment,  the  case  of  Smith  v.  the  Estate  of  Steele^ 
25  Vt  427,  is  not  an  authority  for  the  plaintiff.  The  case 
of  Peake  v.  Estate  of  Dorwin^  25  Vt  28,  is  an  authority  for  the 
defendant  Webster. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  No  question  is  made  in  regard  to  the  bind- 
Ing  character  of  the  contract  for  delay  of  payment,  or  but  the 
defense  may  be  made  available  to  one  defendant  under  the  statute, 
and  not  to  the  others. 

The  only  question  made  is  whether  We'bster  is  entitled  to  be 
treated  as  a  surety. 

While  he  held  the  mqpey  he  clearly  could  not  be  allowed  to 
daim  the  protection  of  the  privileges  of  a  surety,  but  afler  he  gave 
it  up  to  the  principal  defendants,  he  must  be  regarded  the  same  as 
if  he  had  never  retamed  it,  perhaps,  and  especially  as  this  was  a 
mere  temporary  arrangement,  until  the  security  first  agreed  could 
be  procured. 

The  case  must  stand  upon  the  effect  of  Mrs.  Harrington's 
indemnity  to  Webster.  And  we  think  this  is  not  to  have  the 
effect  which  money,  or  its  equivalent  deposited,  would  have.    For 
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Mrs.  H.  and  Webster,  taken  together,  are  merely  sureties,  and  the 
agreement  lunong  themselves  that  one  shall  indemnify  the  other, 
will  not  deprive  them  of  any  defense  they  could  make  without 
snch  agreement  Nor  will  the  fact  that  Mrs.  H.  did  not  sign  the 
note  make  any  difference.  We  think  they  may  insist  the  plaintiff 
released  them  by  contracting  mih  the  prindpab  to  delay  payment 
Judgment  affirmed. 
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Horace  B.  Root  v.  Horace  F.  Ross  and  his  wife 
Diana  Ross. 

[in  ghangert.] 

Payment    Attachment.    Lien.    Fraud, 

Fajment  of  the  debt  and  oosti  while  the  nilt  ii  pending  eztingniihes  the  claim  npoa 
which  the  init  is  predicated. 

The  defendant*!  agent  gare,  and  the  orator's  lolieitor  reoeired  a  ram  of  money 
Intended  as  a  payment  of  the  amount  due  on  a  note  which  the  orator  hold  against 


\ 
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'0  

^  tbe  deftndant.    Some  dtopote  arising  as  to  the  amoant  of  the  money  paid,  the 

ct  orator's  solicitor,  with  the  assent  of  the  defendant's  agent,  handed  it  to  one  I.  to 

•  eoant.    After  receiving  and  counting  it,  1.  attached  it  as  the  property  of  the  ora- 

tor.   Held,  that,  though  the  orator's  solicitor  sabseqnentiy  repudiated  it  as  a  pay-. 
^  ment,  it  so  operated,  and  was,  it  being  sufficient  in  amount,  a  Aill  satisfaction 

rj^  ttnd  discharge  of  the  note'. 

• 

The  defendant's  agent,  at  the  same  time,  gave,  and  the  orator's  solicitor  accepted 
the  agent's  individual  obligation  to  pay  the  amount  of  costs  then  accrued  in  a 
svit  upon  the  note.  Held,  that  the  giving  and  receiving  of  this  obligation  was  a 
virtual  payment  of  such  costs. 

The  attaohment  of  money  of  a  debtor  will  not  defeat  a  perfacted  lien  existing  upon 
itinfkvor  of  an  attorney  or  created  by  an  assignment. 

0*e  about  to  pay  money  due  from  him  may  properly  inform  tboae  to  whom  bh 
creditor  is  indebted  and  aid  them  in  attaching  it  after  it  shall  be  paid  and  become 
the  property  of  his  creditor.  Such  a  proceeding,  though  it  may  not  be  polite  or 
eowteoos,  is  neither  a  fraud  or  legal  wrong. 


Appeal  frok  the  Court  of  Ohaxcert.  The  orator  in  his 
bill  alleged  that  on  tbe  4th  day  of  May,  1850,*  e,  being  the 
owner  of  the  following  described  land,  to  wit :  the  northerly  half 
of  the  southerly  third,  and  the  southerly  half  of  the  middle  third 
of  lot  number  sixty-five  in  the  township  of  Newark,  in  the  county 
of  Caledonia,  supposed  to  contain  one  hundred  acres,  be  the  same 
more  or  less,  of  the  value  of  four  hundred  dc^rs,  contracted  with 
Horace  F.  Boss,  then  of  East  Haven,  in  the  county  of  Essex,  to 
sell  him  the  said  land  for  the  consideration  of  four  hundred  dol- 
lars, and  subsequently  thereto,  on  the  making  of  the  conveyance 
of  the  said  land  and  the  notes  and  mortgage  to  secure  the  payment 
of  such  sums  as  were  not  paid  down,  at  the  special  instance  and 
Tequest  of  the  said  Horace  F.  Ross,  tlae  orator  deeded  the  said 
land  by  the  description  aforesaid  to  Diana  Ross,  wife  of  the  said 
Horace  F.  Roes,  who  at  the  like  request  of  the  said  Horace,  exe- 
•CHted  to  tbe  orator,  Horace  B.  Root,  three  promissoiy  notes,  all 
bearing  date  on  the  4th  day  of  May,  1850,  one  for  fifty  dollars, 
p^able  in  one  year  from  the  date  thereof,  with  interest  annually  ; 
one  for  fifty  dollars,  payable  in  two  years  from  the  date  with 
interest  annually,  and  one  for  ninety-four  dollars,  payable  in  three 
years  from  the  date  thereof,  with  interest  annually,  being  for  the 
balance  due  from  the  said  Horace  F.  Ross  to  the  said  Horace  B. 
Root  on  the  said  contract ;  and  that  then  and  there  the  said  Diana 
RosSy  wife  of  the  said  Horace  F.  Ross,  signed  the  said  notes  with 
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her  own  name,  at  the  request  of  her  said  husband ;  and  for  his 
benefit,  she  then  and  there  made,  executed  and  delivered  to  the 
said  Horace  B.  'Root  a  mortgage  deed  of  the  same  premises  to 
secure  the  payment  of  the  said  notes  above  named,  which  notes 
and  mortgage  the  said  Diana  and  the  said  Horace  F.  Boss  then 
and  there  delivered  to  the  said  Horace  B.  Boot,  as  and  for  a  full 
security  and  indemnity  to  him  for  the  balance  of  the  purchase 
money  on  said  land  trade,  and  for  the  payment  and  security  for 
payment  of  such  balance  as  there  was  or  might  ajfterwards  accrue 
due  on  said  notes  and  mortgage,  which  mortgage  and  notes  were 
then  and  there  accepted  as  and  for  payment  and  security  as  afore- 
said, whereby  the  said  deed  of  the  said  land  would  enure  to  the 
benefit  of  the  said  Horace  B.  Root,  and  the  said  notes  and  mort- 
gage so  executed  by  the  said  Diana  so  became  the  notes  and  mort- 
gage of  the  ^d  Horace  F.  Boss  to  the  said  Horace  B.  Boot  to 
the  securing  of  the  payment  of  the  balance  of  said  purchase 
money  so  expressed  in  said  notes  and  mortgage  ;  that  immediately 
thereatler  the  said  Horace  F.  Boss  entered  into  and  took  posses- 
sion of  said  premises,  and  had  ever  since  occupied,  possessed 
and  enjoyed  the  same  as  his  own,  taking  the  whole  rents  and 
profits  to  himself,  she,  the  said  Diana  Boss,  assenting  and  concur- 
ring in  the  said  contract,  deeds  and  notes  so  made  and  executed, 
and  in  the  taking  possession,  occupation  and  enjoyment  of  the  same 
so  as  aforesaid,  for  the  mutual  benefit  of  her  said  husband  and 
herself  on  the  one  part,  and  the  said  Horace  B.  Boot  on  the  other 
part ;  that  the  snm  of  money  specified  in  the  promissory  notes 
mentioned  in  the  condition  of  said  mortgage  deed  were  not  paid 
at  the  times  therein  mentioned,  or  at  any  other  time  by  the  said 
Horace  F.  Boss,  or  the  said  Diana  Boss,  or  by  any  other  person 
for  them,  or  either  of  them,  but  that  the  same  was  now  due  and 
owing  to  the  orator,  with  interest  ther^n  accrued  ;  and  that  the 
estate  in  the  said  mortgaged  premises  was  become  absolute  in  the 
orator  and  his  heirs. 

The  bill  prayed  for  an  order  for  the  payment  of  the  amount 
due  by  a  given  day,  or  in  default  thereof  the  defendants  be  fore- 
closed, &C. 

The  defendant  Horace  F.  Boss  answered  that  it  was  true  that 
his  wife  Diana  Boss,  on  the  4th  day  of  May,  IddO,  executed  the 
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deed  of  mortgage  described  in  the  oomplaioant's  bill  to  secure  the 
payment  of  three  promissory  notes  of  that  date,  signed  and  deliv- 
ered by  the  said  Diana  to  the  complainant,  viz :  "One  for  ^y  dol- 
lars payable  in  one  year  from  date,  one  other  for  fifty  dollars 
payable  in  two  years  from  date,  and  one  other  for  ninety-four 
dollars  payable  in  three  years  from  date,  all  made  payable  to  the 
complainant  or  order,  with  interest  annually ;  but  he  (the  said 
Horace  F.  Ross)  averred  that  at  said  East  Haven,  on  or  about 
the  8th  day  of  March,  1851,  and  before  any  of  said  notes  became 
due,  he  paid  and  took  up  said  ninety-four  dollar  note,  and  that  on 
the  fourth  day  of  May,  1851,  he  also  paid  to  the  complainant  and 
took  up  the  first  fifty  dollar  note,  which  became  due  on  that  day ; 
that  sometime  in  the  spring  of  1851  he  received  notice  from 
Lucius  Denison  that  he  held  the  second  fifty  dollar  note  above 
described,  and  that  payment  thereof,  when  paid,  must  be  made  to 
him  ;  that  when  said  note  became  due  the  defendant  called  upon 
said  Denison  and  offered  to  pay  it,  but  told  him  it  would  accom- 
modate him  to  defer  the  payment  for  the  present  if  he  could,  to 
which  proposition  the  said  Denison  consented,  and  promised  to 
give  the  defendant  reasonable  notice  when  he  desired  its  payment ; 
that  in  the  month  of  May,  1858,  the  defendant  removed  to  East 
Wmsted,  in  the  state  of  Connecticut,  where  he  had  ever  since 
resided  t  that  a  few  days  beforo  he  left  he  saw  said  Denison  and 
told  him  he  was  about  to  leave,  to  which  the  said  Denison  replied 
that  he«was  in  no  hurry  for  the  money ;  that  this  was  the  last  the 
defendant  heard  of  said  note,  and  that  he  supposed  said  Denison 
still  held  and  owned  it  until  the  receipt  of  a  letter  about,  the  8d  or 
'4th  of  April,  1854,  from  Henry  S.  Bartlett,  Esq.,  the  attorney  and 
solicitor  of  Horace  B.  Boot,  in  language  as  follows : 

«  Lyndon,  March  31,  1854. 
*•  Horace  F.  Ross,  Esq.,  Dear  Sir : 

"  I  have  a  note  in  my  office  for  collection  in  favor  of  Horace 
B.  Root,  signed  by  your  wife,  May  4,  1850,  for  fifty  dollars.  As 
Mr.  Root  wishes  to  save  you  co^,  if  possible,  will  you  please  send 
me,  per  express,  the  amount  of  said  note,  which  is  sixty-two  dol- 
lars and  eighty-two  cents,  and  costs  already  accrued,  amounting  in 
all  to  sixty-four  dollars ;  otherwise  Mr.  Root  will  foreclose  the 
mortgage  immediately.     * 
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'*  Please  forward  the  money  as  above  directed  on  reception  of 
this,  and  save  costs  of  suit.  I  will  send  the  note  on  receipt  of  the 
money.  Yours,  &c. 

(Signed,)  "  Henry  S.  Bartlett." 

That  on  the  night  of  the  reception  of  the  above  letter  the  defendant 
wrote  a  letter  to  his  brother,  Ozro  L.  Ross,  then  in  East  Haven, 
inclosing  sixty-five  dollars  in  money,  and  mailed  the  same  the 
next  morning,  instructing  him  to  go  to  Mr.  Bartlett*s  office  as  soon 
as  he  received  the  money  and  pay  said  note  and  costs,  and  settle 
the  whole  matter ;  that  his  said  brother  Ozro,  as  the  defendent 
was  informed  and  believed,  received  at  East  Haven  said  letter  and 
the  inclosed  money  on  the  18th  day  of  April,  1854,  and  that  in 
pursuance  of  its  instructions  his  brother,  on  the  19  th  day  of  April, 
1854,  went  to  the  office  of  the  said  Henry  S.  Bartlett,  in  Lyndon, 
in  the  county  of  Caledonia,  to  pay  said  note  ;  that  when  he  entered 
said  office  said  Bartlett  and  one  George  Ide  were  there,  and  that 
after  remaining  in  said  office  a  few  moments,  his  brother  remarked 
to  said  Bartlett  that  he  had  come  to  pay  the  mortgage  note  of 
fifty  dollars  for  the  defendant  and  his  wife,  the  said  Diana,  which 
she  gave  to  Horace  B.  Root,  to  which  the  said  Bartlett  repUed : 
*<  I  suppose  that  is  what  Root  wants,  and  it  was  a  rascally  piece  of 
business  in  him  in  bringing  proceedings  to  foreclose  the  mortgage 
without  giving  notice  that  he  wanted  his  money  ; "  and  that  Bar^ 
lett  then  got  the  note  and  began  computing  the  interest,  and  aftar 
he  had  ascertained  the  amount  due  on  the  note  he  stated^it  to  be 
sixty-two  dollars  and  ninety-seven  cents ;  that  the  said  Ozro  Boss 
handed  him,  (as  he  supposed,)  sixty-three  dollars,  which  the  said 
Bartlett  counted,  and  said  there  was  but  sixty-two  dollars,  and 
passed  the  money  to  the  hands  of  the  said  George  Idc,  and  said, 
"  count  it,  George,"  and  handed  the  said  Ozro  the  note  while  Ide 
was  counting  the  money ;  that  after  Ide  had  counted  the  money 
he  said  there  was  but  sixty-two  dollars,  and  the  said  Ozro  then 
handed  Bartlett  ano^er  dollar,  and  Bartlett  gave  him  back  three 
cents  and  said  he  could  not  tell  what  the  costs  were  that  had  been 
made  on  the  proceedings  for  a  foreclosure ;  that  he  could  not  make 
out  the  bill  of  costs  until  he  could  send  to  St.  Johnsbury  to  the 
printing  office  and  get  intelligence  from  there,  but  that  the  said 
Ozro  might  sign  a  writing  obligating  himself  to  pay  said 
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when  he  should  ascertain  the  amount  of  the  same,  which  the  said 
Ozro  agreed  to  do,  and  that  Bartlett  then  wrote  an  obligation 
which  the  said  Ozro  signed,  obligating  himself  to  pay  said  costs, 
which  said  writing  was  in  the  words  and  figures  following : 

"  Lyndon,  April  19,  1854.  I  hereby  agree  to  pay  Henry  S. 
Bartlett  the  costs  in  a  cause  now  pending  in  chancery,  being  a  bill 
of  foreclosure  against  Diana  Ross  and  Horace  Ross,  in  favor  of 
Horace  B.  Root,  in  consideration  that  said  cause  is  settled  and 
withdrawn  by  the  said  Bartlett,  attorney  for  said  Root. 

(Signed,)  ,  "Ozro  L.  Ross. 

''  Amount  of  note  at  above  date,  sixty-two  dollars  and  ninety- 
seven  cents.    Note  dated  May  4,  1850^  for  fifty  dollars.'' 

That  said  Bartlett  then  took  said  writing  and  the  defendant's  brother 
went  away,  it  being  agreed  that  Bartlett  should  notify  him  when 
he  (Bartlett)  ascertained  the  amount  of  the  costs,  and  he  (the  said 
Ozro)  was  to  go  and  pay  the  same ;  that  about  a  week  thereafter, 
the  defendant's  brother  being  at  said  Bartlett's  office  to  attend  to 
some  other  business,  Bartlett  got  the  writing  above  described  and 
delivered  the  same  to  him,  saying  that  he  would  get  the  costs  out 
of  Root,  that  neither  the  defendant  or  his  wife  or  brother  need  pay 
them,  that  it  wa§  a  rascally  trick  of  Root  to  make  the  costs,  and 
that  now  he  should  pay  them ;  that  the  defendant's  said  brother 
took  the  writing  and  left  the  oflice,  supposing  the  whole  proceed- 
ings regarding  the  foreclosure  were  settled ;  that  after  the  said 
George  Ide  had  counted  the  money  as  above  mentioned,  he 
remarked,  "  I  guess  I  will  keep  this  money,  for  I  have  a  process 
against  Root  for  the  money,  and  I  guess  I  will  keep  it ; "  that  said 
Bartlett  laughed  and  said,  ♦*  that  was  slickly  done,  but  it  is  good 
enough  for  Root,  for  he  need  not  have  sued  Ross  without  notifying 
him  ; "  that  his  brother  soon  afterwards  communicated  the  forego- 
ing facts  to  the  defendant,  and  he  supposed  the  whole  matter  was 
settled  until  he  came  to  Vermont  in  March,  1855,  when  for  the 
first  time  he  learned  that  the  said  suit  had  been  kept  in  court,  a 
decree  of  foreclosure  obtained  by  Root,  and  that  the  time  of 
redemption  had  nearly  expired ;  that  he  then  petitioned  the  court 
to  open  the  decree,  dec 
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This  answer  was  traversed,  and  testimony  was  taken  by  both 
parties. 

The  only  witnesses  produced  on  the  part  of  the  defense  were 
the  defendant  Horace  F.  Ross  and  his  brother  Ozro  L.  Ross,  who 
testified  to  substantially  the  same  facts  as  those  averred  in  the 
answer. 

On  the  part  of  the  complainant,  Henry  S.  Bartlett  testified 
that  in  March,  1854,  he  received  from  the  complainant  Horace 
B.  Root,  the  note  and  mortgage  described  in  his  bill  to  collect  or 
foreclose,  and  that  soon  after  he  prayed  out  a  bill  of  foredosure, 
with  an  order  of  publication,  and  after  there  had  been  two  publi- 
cations in  the  Caledonian,  Ozro  L.  Ross,  a  brother  of  the  defen- 
dant Horace  F.  Ross,  called  at  his  office  and  said  he  was  agent  of 
his  brother  Horace,  and  as  such  wished  to  settle  and  pay  the  said 
note  and  cost ;  that  he  thereupon  informed  him  of  the  amount  due 
upon  the  note,  but  could  not  tell  the  cost,  as  he  did  not  know  the 
publisher's  bill ;  that  the  said  Ozro  L.  Ross  then  proposed  taking  up 
said  note  and  giving  his  personal  obligation  for  the  payment  of  the 
costs  when  the  same  could  be  ascertained,  to  which  the  witness 
agreed ;  that  said  Ozro  complained  that  said  Root  had  done  wrong 
in  suing  the  note,  and  he  made  some  threats,  such  as  that  he  would 
have  satis&ction  or  revenge,  and  seemed  quite  angry ;  that  there- 
upon he  left  the  office,  saying  he  would  return  soon  and  pay  said 
note  and  give  his  obligation  for  the  costs  as  above  stated ;  that  in 
the  course  of  an  hour  or  two  thereafter  he  returned  to  the  office  in 
company  with  George  Ide  and  wished  the  witness  to  write  said 
obligation  and  he  would  pay  the  amount  of  said  note ;  that  the 
witness  thereupon  wrote  said  obligation,  and  said  Ross  signed  and 
handed  it  to  him,  together  with  a  sum  of  money  which  he  said  was 
the  amount  due  on  the  note,  and  requested  him  to  count  it  and  see 
}f  it  was  all  right ;  that  the  witness  counted  the  same,  but  found 
that  it  wanted  one  dollar  of  the  amount  due,  and  so. informed  him ; 
that  said  Ross  claimed  that  it  was  right,  and  while  the  witness  was 
recounting  it  took  the  note  irom  the  table,  saying,  ^  I  will  make 
sure  of  this,"  and  as  the  witness  then  supposed  threw  it  into  the 
fire  and  burned  it.  The  witness  told  him  repeatedly  that  he  had 
made  a  mistake  in  counting  the  money,  and  it  was  mutually  agreed 
that  said  Ide  should  count  the  same,  and  thereupon  the  money  * 
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was  passed  to  said  Ide  to  count,  and  he  counted  it  and  informed 
said  Boss  that  he  had  made  a  mistake  of  one  dollar ;  that  Ross 
thereupon  paid  said  dollar,  which  said  Ide  took,  and  Ross  immedi- 
atelj  lefl  the  office.  The  witness  then  demanded  the  money  of 
Ide,  who  refused  to  pay  the  same,  and  said  that  he  had  certain 
writs  in  his  hands  prayed  out  by  the  creditors  of  said  Root,  and  he 
was  requested  to  attach  said  money  by  virtue  of  the  same  ;  and 
that  said  money  had  never  been  paid  to  the  witness,  nor,  as  he 
believed,  to  any  one  authorized  to  receive  it,  on  account  of  Root, 
but  that  the  same  remained  in  the  possession,  or  under  the  control 
of  the  said  Ide.  The  witness  further  testified  that  soon  afler  the 
aforesaid  transaction,  and,  as  he  recollected  and  believed,  on  the 
same  day  that  said  Ross  returned  to  his  office  and  the  witness  pro- 
tested against  his  aforesaid  conduct  and  proceedings,  and  dis- 
claimed all  payment  of  said  note  and  costs,  and  informed  said 
Ross  that  he  should  proceed  in  the  prosecution  of  said  suit,  and 
gave  back  to  said  Ross  the  said  obligation  for  costs,  who  took  the 
same,  using  most  violent  language  against  the  said  Root ;  and  that 
the  witness  frequently  thereafter  informed  said  Ozro  L.  Ross  of 
the  prc^ess  of  said  suit,  and  the  result  of  the  same. '  The  witness 
further  deposed  that  the  said  Ozro  L.  Ross  and  the  said  Ide  and 
divers  others  had  told  him  that  the  writs  held  by  said  Ide,  at  the 
time  of  the  pretended  attachment  of  said  money  by  him,  were 
prayed  out  at  the  solicitation  and  request  of  the  said  Ozro  L.  Ross, 
and  that  previous  thereto  it  was  understood  and  agreed  between 
said  Ide  and  Ross  that  a  pretended  mistake  should  be  made  by 
said  Ross  in  counting  said  money  for  the  purpose  and  intent  of 
placing  the  same  in  the  hands  of  said  Ide,  and  thus  prevent  any 
payment  to  the  said  Root  or  the  witness,  which  preten^te  and 
intention  the  witness  believed  to  be  true.  The  witness  also  testi- 
fied that  he  never  used  the  various  expressions,  or  had  such  con* 
versations  as  were  mentioned  in  the  defendant's  answer. 

George  W.  Cahoon  testified  to  substantially  the  same  state  of 
fiEicts  as  those  testified  to  by  Bartlett,  the  conclusion  of  his  testi- 
mony  being  as  follows :  ^^  Mr.  Bai*tlett  counted  the  money  over 
two  or  three  times  and  made  but  sixty-two  dollars  of  it.  Ross 
said  there  must  be  sixty-three  dollars,  and  it  was  mutually  agreed 
that  George  Ide  should  oount  the  money.     Said  Ide  was  sitting  at 
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the  end  of  the  desk,  leaning  back  against  the  window.  Said  Ida 
counted  said  money  and  made  but  sixty-two  dollars.  Ross  took 
out  another  dollar  bill  and  handed  it  to  Mr.  Bartlett  I  think  Ide 
remarked,  let  me  see  that,  and  took  the  bill.  About  that  timb  I 
think  Charles  Humphrey  came  to  the  door  and  asked  said  Ross  if 
he  waa  most  ready  to  go.  Ross  made  some  reply,  and  Humphrey 
went  off.  Bartlett  asked  Ide  for  the  money,  and  he  laughed,  and 
did  not  make  any  reply,  and  Ross  left  the  office.  Afterwards  Ide 
told  Mr.  Bartlett  that  he  had  some  writs  and  was  going  to  attach 
the  money  on  debts  against  said  Root  I  think  Mr.  Ross  came  in 
again,  and  Mr.  H.  S.  Bartlett  said  he  should  consider  that  no  pay- 
ment of  the  note,  but  should  go  on  and  foreclose.  On  a  subsequent 
day  Ross  came  to  the  office  with  some  person,  and  Mr.  Bartlett 
then  remarked  about  the  same  suit,  that  it  was  going  on." 

George  Ide  testified  that  in  April,  1854,  he  was  the  sheriff  of 
Caledonia  county,  and  on  the  19th  of  April,  1854,  he  received 
from  Charles  Humphrey  three  writs  of  attachment  against  Horace 
B.  Root,  with  directions  to  attach  upon  them  the  money  Ozro  L. 
Ross  was  going  to  pay  at  Mr.  Cahoon's  office  upon  a  claim  said 
Root  had  agaihst  the  said  Ross*  brother.  His  testimony  then  pro- 
ceeded as  follows :  ^'  I  tliink  Ross  was  knowing  to  my  having  said 
writs,  and  he  was  also  knowing  to  Humphrey's  directions  to  me  to 
attach  the  money.  *  *  ♦  ♦  ♦  There  was  an 
arrangement  between  Humphrey  and  myself  about  the  manner  of 
getting  hold  of  the  money,  but  am  not  positive  whether  Ross  was 
present  or  not.  The  arrangement  was  that  Ross  should  pay  a  less 
amount  than  was  due,  and  perhaps  they  would  pass  the  money  to 
me  to  be  counted,  and  in  case  they  did  I  was  to  attach  it.  *  * 
*  *  *  Agreeably  to  such  arrangement  I  went  into  the 
office.  ♦  ♦  *  *  I  think  Mr.  O.  L.  Ross  went  into 
the  office  soon  after  I  did,  but  not  with  me.  Mr.  Ross  said  he 
come  to  pay  the  money  on  his  brother's  debt.  Mr.  Bartlett  pro- 
duced the  note  and  told  the  amount  due.  ♦  »  ♦  *  * 
Mr.  Ross  handed  Mr.  Bartlett  some  money,  and  Mr.  Bartlett 
counted  the  money  and  said  there  was  sixty-two  dollars  of  it 
Ross  said,  *  aint  there  sixty-three  ? '  Bartlett  counted  it  agaio, 
and  said  there  was  but  sixty-two,  and  said,  Met  Ide  count  it' 
Rosa  replied  ^welL'     Bartlett  passed  the  money  to  me  and  I 
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counted  it,  and  there  was  but  sixty-two  dollars.  While  I  was 
counting  the  money,  I  mean  when  I  took  the  money  to  count,  the 
note  was  upon  the  table.  While  I  was  counting  it  Boss  took  the 
note  and  said  he  guessed  he  would  take  that,  for  he  had  had  trou- 
ble enough  with  it*  He  took  up  the  note  and  tore  off  the  name. 
Afler  I  had  counted  the  money  as  above  stated,  I  said  there  was 
but  sixty-two  dollars.  Mr.  Bartlett  reached  out  to  take  the  money 
from  me  after  I  had  counted  it,  and  I  told  him  I  had  several  writs 
against  Root,  and  should  attach  the  money.  I  attached  the  money 
on  the  writs  above  mentioned  against  said  Root.  I  never  handed 
the  money  to  Mr.  Bartlett  afler  it  was  attached,  and  I  now  have 
the  money  in  my  possession.  It  has  not  been  applied  on  any 
claim.  I  have  never  consented  that  Mr.  Bartlett  or  any  one  else 
should  have  that  money  to  apply  on  the  said  note.  I  think  there 
was  due  at  that  time  upon  the  note  sixty-two  dollars  and  ninety- 
seven  cents.  After  the  sixty-two  dollars  had  been  counted  by  me, 
Mr.  Ross,  I  think,  handed  the  ninety-seven  cents  to  Mr.  Bartlett, 
and  he  handed  the  same  to  me,  saying  I  might  as  well  have  the 
whole  of  it.  Mr.  Bartlett  handed  me  ninety-seven  cents  after  he 
asked  me  to  hand  him  back  the  sixty-two  dollars.  Mr.  Bartlett 
said  to  me,  the  game  is  well  played,  and  appeared  considerably 
worked  up  about  it,  and  some  remarks  were  made  by  him,  but  I 
can  hardly  tell  what.  Mr.  Bartlett  said  he  was  afraid  Mr.  Root 
would  think  he  was  treacherous  to  his  client.  I  think  I  have  not 
seen  Mr.  Ross  and  Mr.  Bartlett  together  since  then.  After  I  had 
attached  the  money  Mr.  Ross  agreed  with  Mr.  Bartlett  that  when 
he  (Bartlett)  had  ascertained  what  the  costs  were  he  (Ross)  would 
pay  it  I  think  the  interest  was  not  cast  upon  the  note  while  I 
was  in  the  office.  I  think  there  was  no  written  obligation  to  pay 
said  costs  executed  while  I  was  at  the  office." 

Haynes  W.  Belding  and  Charles  Humphrey  were  examined  as 
witnesses  on  the  part  of  the  complainant,  and  their  testimony 
tended  to  prove  that  the  writs  in  Ide's  hands  were  sued  out  at  the 
instigation  or  request  of  Ozro  L.  Ross,  and  that  he  arranged  the 
plan  by  which  there  was  to  be  a  dispute  as  to  the  amount  of 
money  paid,  with  the  purpose  of  having  it  passed  into  lie's  hands 
to  count,  when  it  was  to  be  attached,  &c 
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The  court  of  chancery,  at  their  Januarj  Term,  1857, — Poland, 
ChaDcellor, —  ordered  and  decreed  that  the  complainant's  bill  be 
dismiflBed,  &c.,  from  which  decree  the  complainant  appealed. 

G.  C.  ^  G.  W.  Cahoan,  for  the  complainant 

T.  BartleUy  «Ar.,  and«jSl  A.  Cahoon,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Red  FIELD,  Ch.  J.  A  question  is  made  in  this  case  whether 
the  note  secured  by  the  mortgage  was  paid.  This  depends  upon 
whether  the  money  which  went  into  the  hands  of  George  Ide 
had  become  the  money  of  the  plaintiff,  or  remained  the  money  of 
the  defendant 

^It  was  given  over  as  payment,  and  received  as  payment,  and 
taking  all  the  testimony  together  it  is  almost  certain  that  it  was 
the  suggestion  of  the  plaintiff's  attorney  that  induced  the  delivery 
to  Ide,  and  although  the  defendant's  agent  assented  to  it,  there  can 
be  no  doubt,  we  think,  that  the  trust  thereby  created  was  to  the 
plaintiff.  And  unless  Ide  can  show  some  justification  as  against 
the  orator,  he  would  be  liable  to  an  action  for  the  money,  at  the 
suit  of  the  plaintiff. 

There  is  no  pretense  from  the  testimony  that  Bartlett,  the  plain- 
tiff's attorney,  objected  to  the  defendant's  agent  taking  the  note  at 
the  time,  but  the  clearest  evidence  that  he  did  not,  but  assented  to 
it,  in  the  fullest  manner,  and  considered  it  paid  at  the  time,  and  so 
did  all  present,  the  contract  for  costs  being  a  payment,  virtually, 
of  such  costs. 

Ide  testifies  that  Bartlett  took  the  balance  of  ninety-seven  cents, 
after  he  had  notified  him  that  he  attached  the  sixty-two  dollars, 
and  then  gave  him  the  ninety-seven  cents,  saying  he  ^  might  as 
well  have  the  whole." 

Bartlett  says  he  told  the  defendant's  agent,  the  first  time  he 
came  into  the  office  afterwards,  that  he  should  not  treat  it  as  pay- 
ment 

This  shows  very  condusively  that  up  to  this  time  Bartlett  had 
treated  it  as  payment,  and  the  defendant's  agent  also.    And  Bart> 
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lett  is  not  certain  whether  this  was  the  same  day  or  some  after 
day.  And  from  George  W.  Cahoon's  testimony  this  point  is  left 
uncertain,  but  more  probable,  perhaps,  from  the  testimony  of  this 
witness,  that  it  was  not  the  same  day.  For  although  the  witness 
says  he  thinks  Bartlett  said  to  the  defendant's  agent  that  day 
that  he  should  not  treat  it  as  payment,  he  distinctly  recollects 
that  the  agent  came  to  the  office  on  a  subsequent  day  and  Bartlett 
then  gave  him  this  notice,  which  he  would  not  have  done  if  he 
had  done  it  before.  And  Bartlett  evidently  alludes  to  but  one 
such  notice.  So  that  it  was  probably  upon  a  subsequent  day,  but, 
at  all  events,  it  was  a  subsequent  occasion. 

We  must  then,  we  think,  regard  it  as  payment,  unless  the  con- 
nivance in  the  attachment  of  the  money  will  defeat  the  effect  of 
the  payment. 

This  is  argued  upon  two  grounds. 

1.  The  defeating  the  liens  upon  the  fund. 

2.  The  aid  which  the  defendant's  agent  gave  to  the  attachment 
In  regard  to  the  first  objection  to  the  effect  of  the  defendants 

payment,  it  certainly  could  not  defeat  any  lien  which  existed  upon 
the  money,  either  in  favor  of  the  attorney,  or  by  way  of  assign- 
ment, if  it  had  been  properly  notified,  to  have  the  money  attached 
on  the  orator^s  debts.  Those  liens  might  be  still  enforced  against' 
the  officer  if  they  really  existed  in  a  perfected  shape. 

In  regard  to  conniving  at  the  attachment,  we  do  not  comprehend 
why  it  was  any  violation  of  duty  on  the  part  of  the  defendant's 
agent. 

He  was  certainly  not  bound  to  aid  the  officer,  or  to  inform  the 
creditor,  but,  as  this  was  not  illegal,  he  might  aid  the  officer  if  he 
chose.  We  do  not  see  why  it  is  any  worse  in  the  defendant's 
agent  to  aid  in  this  attachment  than  in  any  other  of  the  orator's 
property  he  might  know  of,  or  have  in  his  possession.  And  it  was 
never  supposed  that  a  third  party  was  guilty  of  any  wrong  in 
aiding  one  to  find  and  obtain  his  debtor's  property  by  attachment. 
It  is  not  committing  any  legal  wrong,  certainly,  upon  a  debtor  to 
aid  his  creditor  in  attaching  his  property.  It  may  be  not  altogether 
polite  or  courteous,  and  especially  where  one  does  not  intend  to 
have  the  creditor  obtain  such  an  advantage,  but  it  is  no  fraud,  and 
DO  wrong  which  the  law  will  recognize  or  condemn. 
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Fajment  of  debt  and  costs  extinguishes  the  claim  upon  which 
the  suit  is  predicated,  and  it  is  immaterial  that  it  is  while  the  suit 
is  pending. 

We  have  no  occasion  to  pass  upon  the  validity  of  Ide's  attach- 
ment.   That  question  is  in  no  sense  involved  in  this  suit 

Decree  of  chancellor  affirmed. 
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r.vTUAN  Stone  v.  David  Knapp. 
J'   71*7 j5.     Abme  of  Ucense  and  of  an  authority  in  law* 

.(•  auuse  of  an  authority  in  law  which  will  render  a  person  liable  aa  trespaaaer  db 
tnitio  must  be  by  something  more  than  a  mere  non-feasance.  It  must  be  by  some 
positive  wrong  of  such  a  character  as  to  evince  that  the  commission  of  It  was 
originally  intended  instead  of  a  bona  Jide  exercise  of  the  anthority;  Bid- 
field,  Ch.  J. 

A  person  who  has  a  license  in  &ct  to  pass  and  repass  over  the  premises  of  another 
and  abases  it  by  leaving  a  barway  open,  whereby  the  cattle  of  others  enter  and 


602  CALEDONIA  COXJNTY. 


Stone  o.  Knapp. 


do  damage,  is  not  liable  therefor  in  an  action  of  trespass,  but  oply  in  ease  for  s 
breach  of  the  contract  or  duty  to;iEeep  the  barway^olosed. 


Trespass  quare  clausum  /regit.  Plea,  the  general  issue  and 
license.  Trial  by  jury,  June  Term,  1855, —  Poland,  J.,  pre- 
siding. 

The  plaintiff's  evidence  tended  to  prove  that  in  the  fall  of  1851 
the  defendant  purchased  a  piece  of  land  near  the  east  village  in 
St.  Johnsburj,  and  erected  a  house  and  a  coal  kiln  thereon  ;  that 
said  land  did  not  lie  upon  the  highway,  and  that  to  reach  it  the 
defendant  had  to  cross  a  field  of  the  plaintiff's,  about  thirty  rods 
in  width  ;  that  the  defendant,  soon  after  he  erected  his  house  and 
kiln,  went  on  to  the  plaintiff's  land,  and  made  a  sufficient  road  to 
enable  him  to  pass  to  and  from  the  highway  with  a  team,  and  ever 
since  had  continued  to  travel  across  the  plaintiff's  fields  and 
over  said  road,  which  was  not  fenced  upon  either  side,  and 
which  entered  the  highway  from  the  plaintiff's  field  through  a 
barway. 

The  defendant  then  introduced  evidence  tending  to  prove 
that  at  the  time  he  built  his  house  J  the  plaintiff  gave  him  a 
license  to  pass  and  repass  over  his  said  field  and  through  said 
bars  until  he  could  get  a  public  road  laid  out  to  his  place  from  the 
highway. 

The  plaintiff  then  introduT- '  vu:  nee  tending  to  prove  that  the 
defendant  did  not  keep  up  ^  1  :»cr.- .  .h-r  "^(^.  would  leave  said  bars 
open  during  the  day,  and  t  Uo  m  mt^  *.  1 1  liiat  by  reason  of  such 
acts  horses  and  cattle  that  ^vi  n  t!  •  1  'jrwav>2tssed  into  the 
plaintiff's  field  through  the  said  bftr\>a\  aii '  '  .jiri  "^  ^Hd  destroyed 
the  plaintiff's  crops  in  said  field. 

The  defendant's  counsel  claimed  that  if  th.^  iiir\'  a  imkI  ,^,;»  ii  e 
defendant  had  license  to  pass  over  the  plaintiti '    f\i']d  ihi^^^jh 
said  barway,  that  if  he  did  leave  the  bars  down,  and  ilnti  ^ ' 
cattle  and  horses  came  into  the  plaintiff's  field  and  damage  ^ 
crops,  that  the  plaintiff  could  not  recover  therefor  in  this  sa.  iu 
But  the  court  ruled  otherwise,  and  instructed  the  jury  that  t)i - 
plaintiff  would  be  entitled  to  recover  in  this  action  for  the  dft*  i- 
ages  so  occasioned.    Verdict  for  the  plaintiff.     Exceptions  by  th- 
defendant. 
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J.  D.  Stoddard^  for  the  defendant. 
0.  T.  Brown,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  evidence  in  this  case  showed  that  the 
plaintiff  gave  the  defendant  license  to  pass  and  repass  on  his  field 
and  through  the  bars  until  he  could  obtain  a  public  highway. 

This  being  an  action  of  trespass,  the  answer  to  this  license, 
which,  unanswered,  is  a  bar  to  the  action,  was,  that  the  defendant 
did  not  keep  up  the  bars,  that  he  left  them  open  during  the  day, 
and  also  the  night,  and  that  by  reason  thereof  damage  was  done 
by  cattle  running  in  the  highway. 

The  only  question  to  be  determined  is  whether  the  omission  to 
keep  up  the  bars  will  deprive  the  party  of  the  benefit  of  the  license. 
There  is  nothing  in  the  case  to  show  that  the  license  was  given 
upon  any  express  condition  to  be  void  if  the  bars  were  not  prop- 
erly kept  up.  The  question  must  be  determined  upon  general 
principles. 

The  law  upon  this  subject  is  fully  illustrated  in  all  its  bearings 
in  the  Six  Carpenters'  Case,  8  Cc^e  146  a;  S.  C.  1  Smith's  Lead. 
Cases  62,  and  English  and  American  notes. 

The  abuse  of  an  authority  in  law  will  render  the  party  a  T*T/ 
trespasser  ah  initio.  But  this  abuse  must  be  something  beyond 
mere  non  feasance.  It  must  be  a  positive  and  active  wrong,  and 
of  such  a  character  as  to  fairly  justify  the  implication  that  the 
original  entry  was  for  the  purpose  of  committing  the  wrong,  and 
not  bona  fide  made  under  the  authority  which  the  law  gave,  and 
for  the  purpose  for  which  the  law  gave  it;  Stoughton  v.  MoUj  25 
Vt.  668. 

If  this  had  been  an  authority  in  law  merely,  as  the  right  of  « 
one  to  enter  to  distrain  or  attach  property,  it  would  be  going 
further  than  any  of  the  cases  have  yet  gone,  and  quite  beyond  the 
true  principle  of  the  later  decisions  upon  this  subject,  to  hold  that 
such  an  omission  as  the  one  complained  of  in  this  case  will  render 
the  officer  a  trespasser  ah  initio.  It  would  be  strange  to  conclude 
that  because  an  officer  in  making  an  attachment  of  personal 
property  upon  premises  left  the  bars  open,  that  he  entered  for  that 
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purpose,  and  not  with  the  bona  fide  purpose  of  executing  the 
process. 

But  this  is  not  a  license  in  law.  It  is  a  license  in  fact,  the  per- 
mission of  the  party.  And  in  such  cases  the  law  is  settled  beyond 
all  question,  that  no  abuse  of  the  license  will  render  the  party  a 
trespasser  ab  initio.  He  may  be  liable  for  the  wrong,  but  if  he 
had  permission  to  enter,  and  kept  within  the  range  of  his  license, 
no  abuse  of  the  license  will  revoke  it,  or  deprive  the  party  of  its 
protection. 

The  party,  by  the  abuse  of  the  license  in  fact,  does  not  becoAie  a 
trespasser,  but  may  be  liable  for  the  wrong  in  an  action  upon  the 
case. 

Judgment  reversed  and  case  remanded. 


Mary  Gould,  ^  her  next  friend^  Simeon  Sinclair  v.  Joseph 

Gould. 

[in  chancery.] 

Conveyance  by- husband  to  wife  of  land  purchased  by  her  before^  but 
deeded  to  him  after  her  coverture.     Chose  in  action. 

The  oratrix,  being  now  the  wife  of  the  defendant,  had,  before  her  marriage  with 
him,  contracted  to  purchase  of  one  T.  a  piece  of  land  for  seventy-fire  dollars, 
towards  which  ehe  paid  cdxty  dollars,  and  took  possession  of  the  premises, 
but  suifered  the  title  to  renudn  in  T.  as  security, for  the  fifteen  dollam  which 
remained  unpaid  until  after  her  marriage,  when  her  husband  (t)ie  defendant)  paid 
it  and  persuaded  T.  to  deed  the  premises  to  him.  Held,  that  upon  the  oratrix 
l^aying  to  the  defendant  the  amount  he  had  paid  to  T.  she  would  be  entitled  to 
suQJli  a  conveyance  fVom  her  husband,  through  the  intervention  of  a  trustee,  as 
would  vest  in  her  the  fee  of  the  land,  so  that  botli  she  and  her  husband  would 
have  those  rights  to,  and  that  interest  in  the  premises  which  they  would  respect- 
ively, have  had  if  the  deed  had  been  made  by  T.  directly  to  her  before  her  mar- 
riage; but  that  she  was  not  entitled  to  a  conveyance  of /the  premises  to  a  trustee 
for  Ur  soU  Ute  anfi  btne/U. 
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T.  being  ready  and  willing  to  convey  upon  the  oratrix  performing  on  her  part, 
the  sixty  dollars  paid  to  him  was  not  a  chose  in  action  of  the  oratrix  which  the 
husband  could  entitle  himself  to  by  reducing  it  to  possession. 

Appeal  from  the  Court  of  Chancery.  The  oratrix  in 
her  bill  alleged  that  on  the  15th  of  December,  1853,  she  inter- 
married with,  and  was  then  the  wife  of  the  defendant,  Joseph 
Gould;  that  before  her  marriage,  on  the  20th  of  February,  1850, 
she  bargained  with  one  Marcus  A.  Taylor  for  a  piece  of  land  in 
Hardwick,  containing  about  one  and  one-fourth  acres,  on  which 
there  was  a  dwelling  house,  bam,  and  the  necessary  out-buildings 
for  a  family,  for  the  sum  of  seventy-five  dollars  ;  and  paid  him  the 
sum  of  sixty  dollars,  leaving  fifteen  dollars  towards  said  purchase 
unpaid  ;  and  that  it  was  agreed  that  the  said  Taylor  should  retain 
the  title  to  s^iid  land  in  himj^elf  in  trust  for  the  oratrix  until  the 
fifteen  dollars  was  paid,  when  he  was  to  give  her  a  good  and  suf- 
ficient title  to  the  premises ;  that  she  went  into  the  possession  of 
said  premises,  with  her  family,  ronsisting  of  an  aged  father  and 
mother,  and  some  other  (le[)en(lent  relatives,  and  that,  before  she 
was  enabled  to  pay  said  fifteen  dollars,  she  intermarried  with  the 
defendant;  that  the  defendant,  a-*  her  husband,  occupied  said 
premises  and  made  the  same  bis  home,  with  his  family,  consisting 
of  the  oratrix  and  her  dei)»:*n(lent  relatives,  and  that,  learning  the 
situation  of  said  premise-i,  and  without  the  consent,  procurement  or 
knowledge  of  the  oratrix,  he  went  to  the  said  Taylor  and  repre- 
sented that  as  he  was  the  husband  of  the  oratrix  it  was  proper  and 
right,  and  that  it  was  by  her  consent  that  said  Taylor  should  deed 
said  premises  to  him,  the  defendant,  on  the  payment  of  the  balance 
due  for  the  same  ;  and  that  the  said  Taylor,  supposing  the  repre- 
sentations of  the  defendant  to  be  true,  deeded  said  premises  to  him 
as  his  sole  property,  he  paying  the  balance  and  interest  thereon 
due;  which  said  deed,  being  duly  executed,  the  defendant  had 
caused  to  be  recorded,  and  thereafter  claimed  the  premises  in  his 
own  right,  and  denied  all  interest,  legal  or  equitable,  in  the  ora- 
trix ;  that  the  oratrix  had  frequently  requested  the  defendant  to 
deed  said  premises  in  trust  to  some  friend  for  her  use,  she  offering 
at  the  same  time  to  procure  and  pay  to  him  the  money  he  had  paid 
to  said  Taylor,  and  she  had  procured  a  friend  of  hers  (to  wit, 
Simeon   Sinclair,  and  by  whom  she  now  sued,)  to  tender  to  the 
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defendant  the  money  he  paid  to  Taylor,  with  the  interest  thereon, 
and  requested  him  to  deed  said  premises  either  directly  to  the 
oratrix,  or  to  said  Sinclair  in  trust  for  her,  which  the  defendant 
refused  to  do,  but  claimed  the  premises  in  his  own  right 

The  bill  prayed  that  the  defendant  might  be  decreed  to 
deed  the  said  premises  to  the  oratrix  personally,  or  to  some 
suitable  person  to  hold  the  same  in  trust  for  her,  as  to  the 
court  should  seem  meet,  upon  payment  of  the  sum  advanced  by 
him,  &C. 

The  defendant  in  his  answer  admitted  the  marriage  between 
himself  and  the  oratrix,  but  set  forth  that  soon  after  said  marriage 
the  oratrix  requested  him  to  pay  the  balance  of  the  purchase 
money  for  said  land  and  take  a  conveyance  of  the  same  from  the 
said  Taylor,  which  the  defendant  afterwards  did,  and  took  a  deed 
of  the  same,  bearing  date  the  18th  day  of  March,  A,  D.  1854^ 
and  thereby  reduced  said  chose  in  action  to  possession,  as  he 
claimed  he  had  a  right  to  do,  &;c. 

The  defendant's  answer  was  traversed  and  testimony  was  taken 
in  behalf  of  each  party,  the  facts  deducible  from  which  being  suf- 
ficiently stated  in  the  opinion  of  the  court  Among  the  witnesses 
examined  were  the'oratrix  and  defendant,  and  motions  to  suppress 
the  testimony  of  the  other  were  made  by  each  of  the  parties 
respectively.  The  court  of  chancery  at  their  December  Term, 
1855,  —  Poland,  Chancellor,  —  ordered  and  decreed  that  the 
oratrix  within  sixty  days  pay  to  the  clerk  of  the  court  of  chancery, 
for  the  use  and  benefit  of  the  defendant,  the  sum  of  fifteen  dollars 
and  ninety-one  cents  [and  interest  thereon  from  the  18th  day  of 
March,  1854 ;  and  upon  such  payment  being  made,  that  the 
defendant  within  thirty  days  thereafter  execute  and  file  with  said 
clerk  a  good  and  sufficient  deed  of  release  and  quit-claim  of  all 
his  right  and  interest  in  and  to  the  premises  described  in  the 
complainant's  bill,  as  conveyed  to  the  defendant  by  Marous  A. 
Taylor  on  the  18th  day  of  December,  1854 ;  said  deed  to  be  made 
to  the  said  Simeon  Sinclair  in  trust  for  the  sole  use  and  benefit  of 
the  oratrix. 

From  this  decree  the  defendant  appealed. 

^  W.  Stone  and  J.  A,  Wing^  for  the  defendant 
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B.  Ni  DavtSf  for  the  oratrix. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  contract  between  the  oratrir  and  Taylor  for 
the  purchase  of  the  premises  described  in  the  bill  and  the  pay- 
ment of  most  of  the  purchase  money  was  made  before  her  mar* 
riage  with  the  defendant.  At  the  time  of  her  marriage,  and  for 
some  time  previous,  she  had  been  in  the  actual  possession  and 
occupancy  of  the  premises;  By  that  agreement  Taylor  was  to 
convey  the  premises  in  question  to  her  on  the  payment  of  seventy- 
five  dollars,  sixty  dollars  of  which  was  paid  at  that  time,  and  as 
security  for  the  payment  of  the  balance,  and  in  trust  for  her,  the 
legal  title  was  to  remain  in  his  hands.  The  defendant,  after  his 
marriage  with  the  oratrix,  and  without  her  knowledge  or  consent, 
obtained  a  deed  in  fee  of  these  premises  from  Taylor  to  himself. 
It  is  unnecessary  to  repeat  the  testimony  in  the  case,  as  we  think 
the  fact  is  fully  proved  that ;  the  deed  was  wrongfully  obtained, 
and  upon  representations  not  true  in  fact.  The  oratrix  seeks  to 
have  these  premises  conveyed  to  her,  so  that  at  least  she  may 
have  the  same  right  to  the  premises  she  would  have  had  if 
they  had  been  conveyed  to  her  by  Taylor  before  her  marriage  to 
the  defendant 

The  case  is  unembarrassed  by  any  question  arising  under  the 
statute  of  frauds,  though  the  contract  for  the  purchase  and  sale  of 
the  premises  was  and  still  is  in  parol.  That  question  can  only 
arise  between  the  oratrix  and  Taylor.  The  defendant  cannot 
avail  himself  of  that  statute  in  claiming  a  title  to  these  premises 
under  a  deed  wrongfully  obtained.  Independent  of  that  consider- 
ation, the  payment  of  most  of  the  purchase  money  by  the  oratrix, 
with  the  actual  possession  and  occupancy  of  the  premises  under 
that  contract,  is  such  a  part  performance  of  it  a^  will,  in  equity, 
avoid  the  statute  of  frauds  and  render  the  contract  obligatory. 
The  money  actually  paid  is  binding  upon  the  oratrix.  So  long  as 
Taylor  was  ready  and  willing  to  perform  the  contract  on  his  part, 
by  conveying  the  premises,  she  could  not  recover  back  the  money 
paid ;  nor  can  the  'defendant  treat  the  matter  as  a  chose  in  action, 
and  by  reducing  it  to  his  possession  claim  the  money  as  his  own. 
As  between  Taylor  and  the  oratrix,  a  court  of  equity  would 
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enforce  a  specific  performance  of  that  contract  by  decreeing,  on 
the  payment  of  the  balance  of  the  purchase  money  by  the  oratrix, 
a  transfer  of  the  premises  to  her ;  Story's  Eq.  Juris.,  sees.  761, 
763,  and  cases  cited. 

The  marriage  of  the  oratrix  with  the  defendant  did  not  change 
that  relation.  Taylor  was  still  bound  in  equity  to  convey  the 
premises  to  her  on  payment  of  the  balance  due  him.  He  could 
do  no  act,  without  her  consent,  to  defeat  her  equitable  interest 
in  that  contract,  or  to  the  premises  which  he  held  in  trust  for  her. 
In  equity,  on  the  payment  of  the  purchase  money  from  her  own 
property,  she  is  to  be  regarded  as  the  owner  of  the  land  from  the 
time  the  contract  was  made.  The  case  is  to  be  decided  on  that 
ground,  the  same  as  if  the.  contract  had  been  executed  before  her 
marriage.  Justice  Story  observes,  2  Eq.  Jur.,  sees.  789,  790, 
that  "  in  courts  of  law  contracts  respecting  lands,  of  which  a 
specific  execution  will  be  decreed  in  equity,  are  considered  as 
simple  executory  agreements,  and  not  attaching  to  the  property  as 
an  incident,  or  as  a  present  or  future  charge.  But  courts  of 
equity  regard  them  in  a  different  light  They  treat  them  for  most 
purposes  precisely  as  if  they  had  been  specificaUy  executed.  The 
general  principle  (he  observed)  is,  that  from  the  time  of  the  con^ 
tra€t  for  the  sale  of  the  land,  the  vendor,  as  to  the  land,  becomes 
a  trustee  for  the  vendee,  and  the  vendee,  as  to  the  purchase 
money,  a  trustee  for  the  vendor,  who  has  a  lien  upon  the  land 
therefor ; "  Champion  v.  Brown,  6  John.  Ch.  403  ;  Grreen  v.  Smithy 
1  Atk.  572 ;  1  Fonb.  Eq.  B.  1  Ch.  6,  sec.  9,  and  note  (S.)  If 
the  conveyance  in  this  case  had  been  made  to  the  oratrix  before 
her  mannage,  she  would  have  had  the  fee  in  tlie  land,  and  the 
defendant  only  an  estate  during  coverture,  or  in  case  of  issue  capa- 
ble of  inheriting,  an  estate  as  tenant  by  the  curtesy.  These 
respective  righlf  are  to  be  protected  against  any  wrongful  or 
fraudulent  act  of  either  party.  It  is  not  competent  for  the  defen- 
dant, without  the  consent  of  the  wife,  by  procuring  a  deed  of  the 
premises  to  be  executed  to  himself,  to  defeat  her  equitable  right  to 
the  fee  of  the  land  which  she  acquired  before  her  marriage.  The 
defendant,  having  obtained  such  a  deed,  if  he  H  permitted  to  hold 
the  premises  under  it,  has  acquired  a  greater  right  than  that  to 
which  he  is  entitled  by  his  marriage  relation,  and  in  equity  he 
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mast  be  regarded  as  holding  the  property  as  trustee  of  the  oratrix 
to  the  same  extent  that  the  property  was  held  by  Taylor  before 
his  conveyance  to  the  defendant.  The  defendant,  therefore,  on 
being  repaid  the  sum  he  advanced  to  Taylor  as  the  balance  of  the 
purchase  money  due  him,  should  be  required  to  convey  the  prem- 
ises to  the  oratrix.  That  will  give  to  her  the  fee  of  the  land,  sub- 
ject to  a  life  estate  of  the  defendant. 

The  chancellor  decreed  a  conveyance  of  these  premises  to 
Simeon  Sinclair  in  trust  for  the  sole  use  and  benefit  of  the  oratrix. 
The  effect  of  that  decree  will  be  to  deprive  the  defendant  of  his 
interest  in  the  estate.  To  that  extent,  we  think,  the  decree  can- 
not be  sustained.  The  conveyance  by  the  defendant  should  be  so 
made  that  each  of  these  parties  shall  have  the  same  rights  and 
interest  they  would  have  had  if  the  conveyance  had  been  made 
by  Taylor  directly  to  the  oratrix  before  her  marriage  with  the 
defendant 

We  have  paid  no  particular  attention  to  the  motion  to  suppress 
the  testimony  of  the  wife  or  husband  in  this  case,  as  the  conclusion 
to  which  we  have  arrived  is  based  upon  facts  proved  by  testimony 
independent  of  that  of  the  parties.  The  result  would  not  be  varied 
by  their  testimony. 

The  decree  of  the  chancellor  must  be  reversed  with  costs,  and 
the  case  remanded  with  directions  to  cause  a  conveyance  of  these 
premises  to  be  made  by  the  defendant  to  the  oratrix,  through  the 
intervention  of  a  trustee,  on  her  paying  or  causing  to  be  paid  to 
the  defendant  the  amount  he  paid  to  Taylor  as  a  part  of  the  pur- 
chase money,  and  that  the  time  of  paying  the  money  and  executing 
the  deed  be  fixed  by  the  chancellor. 
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Statute  of  frauds. 

A  party  oontntoting  by  parol  to  parchaM  a  piece  of  land,  and  paying  a  part  of  the 
purchase  money,  cannot  recover  it  back  and  refUse  to  ftalfill  the  contract  on 
account  of  its  being  within  the  statute  of  fhiuds,  if  the  other  party  is  ready  and 
willing  and  offers  to  perform  on  his  part. 

Assumpsit.  The  declaration  contained  the  general  counts. 
Plea,  the  general  issue ;  trial  by  jury,  June  Term,  1856, —  Pol- 
and, J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove  that  one*  James 
Drown,  of  Sheffield,  sometime  prior  to  May,  1855,  purchased  a 
small  piece  of  ground  in  Sheffield,  for  the  sum  of  fifty  dollars ; 
that  he  paid  thirty  dollars  of  the  same  and  procured  the  defendant 
to  pay  the  remaining  twenty  dollars,  who,  upon  doing  so,  took  the 
deed  of  the  premises  to  himself;  that  said  Drown  subsequently 
erected  buildings  on  said  land,  and  resided  thereon  ;  that  on  the 
13th  of  May,  1855,  the  plaintiff  contracted  with  said  James  Drown 
to  purchase  said  premises  of  him  for  four  hundred  and  fifty  dol- 
lars, to  pay  one  hundred  dollars  down,  one  hundred  and  fifty  dol- 
lars the  next  fall,  and  the  balance  in  annual  payments  of  one  hun- 
dred dollars  each,  and  to  give  his  notes  and  a  mortgage  on  the 
premises  to  secure  them.  The  plaintiff  testified  that  he  objected 
to  giving  his  notes  and  mortgage  to  the  defendant,  or  to  have  any 
thing  to  do  with  him  more  than  to  take  the  deed  from  him,  and 
that  thereupon  said  James  Drown  agreed  that  the  notes  and 
mortgage  should  be  given  to  his  brother,  Horace  Drown.  It 
appeared  further  that  James  Drown  and  the  plaintiff  went  to  St. 
Johnsbury,  where  the  defendant  resided,  to  have  him  deed  the 
place,  but  that  he  said  his  deed  was  at  Sheffield,  and  he  could  not 
then  make  a  deed,  but  would  come  up  in  a  week  and  do  so.  The 
contract  was  stated  over  to  the  defendant,  and  he  was  satisfied 
with  it,  and  proposed  to  the  plaintiff  to  pay  the  one  hundred 
dollars  then,  as  he  was  going  to  leave  the  place.  The  plaintiff 
objected  to  paying  to  Drown,  as  he  was  not  responsible,  and  the 
defendant  said  he  might  pay  to  him,  and  he  would  deed,  according 
to  the  contract,  and   thereupon  a  witness  was  called,  and  the 
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contract  stated  over,  and  the  plaintiff  paid  the  one  hundred  dol- 
lars to  the  defendant  Bj  the  contract  between  the  plaintiff  and 
Drown,  Drown's  family  were  to  remain  in  a  part  of  the  house 
until  the  next  fall.  This  arrangement  was  not  satisfactory  to  the 
plaintiff's  wife,  and  the  plaintiff  (who  then  lived  in  Lyndon,)  went 
the  next  day  after  seeing  the  defendant  as  above  stated,  to  Sheffield 
to  see  Drown,  to  make,  if  possible,  a  different  arrangement  in  rela- 
tion to  the  possession  of  the  house.  Drown  told  the  plaintiff  he 
was  going  away,  and  could  not  alter  it,  and  the  plaintiff  testified 
that  Drown  told  him  he  had  sold  out  to  Hall,  and  had  no  more  to 
do  with  it  On  the  same  day  the  defendant  also  went  to  Sheffield 
and  procured  a  deed  of  the  said  premises  to  be  made  to  the  plain- 
tiff, which  the  defendant  duly  executed  and  tendered  to  the  plain- 
tiff, and  demanded  that  the  plaintiff  should  execute  his  notes  and 
a  mortgage  to  secure  them,  but  the  plaintiff  declined  to  receive 
the  deed,  or  have  anything  to  do  with  the  defendant  about  it.  The 
plaintiff  claimed  and  testified  that  the  reason  why  he  refused,  to 
accept  the  deed  and  execute  his  notes  and  mortgage  was  because 
the  defendant  demanded  the  notes  and  mortgage  to  himself,  instead 
of  to  Itorace  Drown,  as  he  was  to  execute  them  by  the  contract. 
The  plaintiff  proved  a  demand  of  the  money  before  suit  brought, 
and  a  refusal  by  the  defendant  to  repay  the  same  to  him. 

The  defendant  gave  evidence  tending  to  prove  that  there  was 
no  agreement  by  James  Drown  with  the  plaintiff  that  the  mort- 
gage and  notes  should  be  given  to  Horace  Drown.  He  also  testi- 
fied that  he  made  no  purchase  of  the  place  of  James  Drown,  but 
that  immediately  after  the  plaintiff  paid  him  the  one  hundred  dol- 
lars he  paid  the  same  to  James  Drown,  except  what  was  coming 
to  him,  and  that,  as  Drown  was  going  away,  it  was  arranged  that 
the  defendant  was  to  receive  the  remainder  of  the  purchase  money 
from  the  plaintiff,  and  pay  it  over  to  some  of  said  Drown's  daugh- 
ters, who  had  furnished  him  money  with  which  to  erect  said  house* 
The  defendant  also  testified  that  when  he  tendered  the  deed  to 
the  plaintiff  and  learned  that  the  plaintiff  objected  to  giving  the 
notes  and  mortgage  to  him,  that  he  consented,  and  told  the  plaintiff 
that  he  might  execute  them  to  Horace  Drown.  The  defendant 
also  gave  evidence  tending  to  prove  that  the  reason  why  the 
plaintiff  did  not  go  on  with  the  contract  of  purchase  was  not 
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because  the  defendant  claimed  to  have  ^the  notes  and  mortgage 
given  to  him,  but  because  the  plaintiff's  wife  was  dissatisfied  with 
the  trade,  and  that  the  plaintiff  designed  to  put  an  end  to  the  trade 
before  any  question  arose  as  to  the  person  to  whom  said  notes  and 
mortgage  should  be  executed.  The  defendant  produced  upon  the 
trial  the  deed  tendered  by  him  to  the  plaintiff,  and  again  tendered 
it  There  was  no  writing  whatever  in  relation  to  the  contract  of 
purchase,  but  the  same  was  wholly  in  parol,  and  it  was  conceded 
that  the  one  hundred  dollars  paid  to  the  defendant  was  in  part 
fulfillment  of  said  contract. 

The  court  charged  the  jury  that  this  conti-act  for  the  purchase 
of  said  premises,  though  not  in  writing,  was  not  void  ;  and  that  if 
the  one  hundred  dollars  paid  was  in  part  performance  of  that  con- 
tract, the  plaintiff  could  not  recover  it  back  of  the  defendant,  if 
there  had  been  no  breach  of  the  contract  by  the  defendant,  or  said 
Drown,  and  they  were  ready  and  willing,  and  had  offered  to  per- 
form on  their  part ;  that  if  the  contract  was  that  said  notes  and 
mortgage  were  to  be  given  to  Horace  Drown,  the  plaintiff  had  a 
right  to  insist  upon  their  being  so  executed,  and  if  James  Drown 
or  the  defendant  refused  to  have  them  so  executed,  the  plaintiff 
might  refuse  to  go  on  with  the  contract  and  recover  back  the 
one  hundred  dollars  he  had  paid.  To  this  charge  the  plaintiff 
excepted.     The  jury  rendered  a  verdict  for  the  defendant. 

G.  a  ^  G.  W.  Cahoony  for  the  plaintiff. 

T,  Bartlett,  Jr.,  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  parties  in  this  case  both  agree  that 
the  contract,  being  one  concerning  the  title  of  land  and  not  reduced 
to  writing,  was  within  the  statute  of  frauds.  No  question  seems 
to  have  been  made,  at  the  time,  but  the  one  hundred  dollars  was 
paid  towards  the  agreed  price  of  the  land,  and,  under  the  charge 
of  the  court,  the  jury  have  found  that  there  was  no  failure  to  per- 
form the  contract  upon  the  other  side,  by  giving  the  deed  as  stipu- 
lated, and  that  no  demand  was  made  of  the  plaintiff  in  regard  to 
executing  his  notes,  or  to  whom  they  should  be  made  payable, 
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different  from  the  contract.     The  jury  must  have  found  this  in 
order  to  have  given  a  verdict  for  the  defendant  under  the  charge. 

The  only  question  remaining  in  the  case  then  is,  whether  the 
party  paying  part  of  the  purchase  money  of  an  estate,  when  the 
contract  is  within  the  statute  of  frauds,  may,  at  his  election,  and 
while  the  other  party  is  ready  and  willing  to  perform  on  his  part, 
recover  it  hack. 

This  we  understand  to  he  in  conflict  with  all  the  decisions  upon 
the  subject ;  Shaw  v.  Shaw,  6  Vt  69 ;  Smith  v.  Smith,  14  Vt.  440. 

It  is  the  universal  rule  upon  this  subject  that  the  pa.rty  cannot 
recover  in  such  case.  The  statute  does  not  render  the  contract 
void,  but  only  provides  that  no  action  shall  be  maintained  upon  it. 
But  for  all  purposes  of  defense  the  contract  is  perfectly  valid,  as  . 
has  been  oflen  decided  in  different  forms  of  action.  What  is  done  ' 
under  the  contract,  and  iu  part  performance  of  it,  is  perfectly ' 
valid.  And  the  payment  of  part  of  the  price  in  money  is  as 
much  part  performance  of  the  contract  as  paying  it  in  labor,  as  in 
the  cases  cited  above.  And  it  is  none  the  less  part  performance 
because  it  is  not  such  a  part  performance  as  will  in  equity  take 
the  case  out  of  the  statute.  Equity  does  not  regard  this  such  part 
performance  as  to  take  the  case  out  of  the  statute  because  the 
money,  at  law,  is  full  compensation.  But  we  are  not  to  infer  from 
this  that  the  party  may  always  recover  the  price  paid.  He  may 
recover  it  in  that  class  of  cases  where  equity,  for  other  reasons, 
will  decree  a  conveyance  ;  that  is,  where  the  other  party  declines 
to  convey.  If  the  other  party  is  ready  and  willing  to  convey, 
according  to  the  contract,  as  in  this  case,  there  is  no  occasion  to 
go  into  a  court  of  equity,  or  to  bring  an  action  for  the  price. 

But  where  the  other  party  refuses  to  convey,  if  possession  has 
been  taken  under  the  contract,  equity  will  decree  a  conveyance, 
and  if  no  possession  has  been  taken,  the  party  may  recorer  back 
what  he  has  paid.  But  so  long  as  the  party  agreeing  to  contrey  irf 
ready  and  willing  to  perform,  he  b  not  liable  to  any  action,  either 
at  law  or  in  equity,  for  anything  done  under  the  contract 

Judgment  affirmed. 
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James  Brat  r.  Daniel  Wheeler,  Jr. 
Infant,     Emancipation.     Practice, 

A  debt  due  to  a  minor  for  his  services  after  be  has  bad  his  time  given  to  him  by  his 
father,  IVom  one  who  bad  knowledge  of  the  emancipation,  is  protected  from 
attachment  by  the  creditors  of  the  father  by  means  of  the  trustee  process. 

At  what  age  he  will  emancipate  his  child  rests  in  the  discretion  of  the  father.  There 
is  no  period  in  the  youth  of  the  child  prior  to  which  he  may  not  do  it,  so  far,  at 
least,  as  any  rights  of  his  creditors  are  concerned. 

In  an  action  by  an  emancipated  minor  for  the  recovery  of  wages  earned  by  him 
since  his  emancipation,  if  the  defendant  has  been  trusteed  on  aocoant  of  them  by 
a  creditor  of  the  father,  in  a  suit  which  is  still  pending,  he,  the  defendant,  is  not 
entitled  to  have  the  Jury  instructed  as  to  the  elfect  upon  his  liability  if  the  con- 
tract between  the  father  and  son  was  merely  colorable,  if  tliere  is  no  evidence 
tending  to  show  that  it  was  so,  or  if  there  is  no  evidence  tending  to  show  that  the 
plaintiff  in  the  trustee  process  was  a  creditor  of  the  lather  at  the  time  of  the  con- 
tract of  emancipation. 

Assumpsit  for  work  and  labor.  The  plaintiff  being  a  minor 
prosecuted  the  action  by  his  next  friend.  Plea,  the  general  issue ; 
trial  by  jury,  June  Term,  1856, —  Poland,  J.,  presiding. 

The  plaintiff  introduced  testimony  tending  to  prove  that  he  was 
fourteen  years  old  on  the  6th  of  September,  1855,  and  that  in  the 
spring  of  18*i5  his  father,  Michael  Bray,  agreed  to  give  him  his 
time  and  earnings  in  consideration  of  some  sheep  which  were 
given  to  him  in  his  infancy,  and  had  been  disposed  of  by  his 
father ;  that  on  the  23d  of  April,  1855,  the  defendant  applied  to 
Michael  Bray  to  hire  the  plaintiff,  and  that  said  Michael  told  the 
defendant  that  he  had  given  the  plaintiff  his  time  and  earnings, 
and  that  if  the  defendant  hired  him  he  must  pay  his  wages  to  him ; 
and  that  a  contract  was  finally  concluded,  by  which  the  plaintiff 
was  to  go  to  work  for  the  defendant  for  seven  dollars  per  month, 
«he  wages  to  be  paid  to  the  plaintiff  and  not  to  his  father ;  and 
that  the  plaintiff  thereupon  went  to  work  for  the  defendant  and 
worked  four  months  and  ten  days. 

The  defendant's  testimony  tended  to  prove  that  he  made  the 
contract  with  Michael  Bray  alone,  the  plaintiff  not  being  present 
at  the  time,  and  that  he  was  not  informed  and  had  no  knowledge 
whatever  that  the  plaintiff  had  had  his  time  given  him  until  about 
the  time  that  the  plaintiff  lefl  his  service  in  September,  1855.    It 
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appeared  that  jast  before  this  time  one  Theopilus  Drew  com* 
menced  a  suit  against  Michael  Bray,  and  summoned  the  defendant 
as  bis  trustee,  and  that  said  suit  was  still  pending,  and  the  defen* 
dant  testified  that  he  had  no  knowledge  that  the  plaintiff  was  to 
have,  or  claimed  to  have  his  time  and  earnings  until  after  he  was  so 
summoned  as  trustee. 

There  was  no  evidence  whether  the  said  Michael  Braj  was  in 
fact  indebted  to  said  Drew,  and  no  evidence  whether  said  Drew 
had  or  claimed  to  have  any  debt  against  said  Braj  at  the  time  the 
plaintiff  commenced  work  for  the  defendant. 

The  defendant  claimed  that  it  was  not  competent  for  the  plain- 
tiff to  be  emancipated  hj  his  father  at  so  early  an  age,  and  so 
requested  the  court  to  charge  the  jury,  and  also  that  if  the  eman* 
cipation  of  the  plaintiff  was  merely  colorable  the  defendant  would 
be  entitled  to  recover.  The  court  charged  the  jury  that  if  they 
were  satisfied  from  the  evidence  that  the  plaintiff  had  been  eman- 
cipated by  his  father,  and  by  agreement  between  them  was  entitled 
to  his  time  and  earnings,  and  that  when  the  contract  for  his  serv- 
ices was  made  this  was  made  known  to  the  defendant,  and  he 
hired  the  plaintiff  with  a  knowledge  of  this  fact,  and  promised  to 
pay  his  wages  to  him,  then  the  plaintiff  would  be  entitled  to 
recover ;  but  that  if  the  defendant  made  the  contract  with  Michael 
Bray  for  the  services  of  his  minor  son  without  any  knowledge 
that  the  son  was  to  have  his  earnings,  then  the  plaintiff  could  not 
recover. 

The  jury  rendered  a  verdict  for  the  plaintiff.  The  defendant 
excepted  to  the  charge  and  to  the  refusal  of  the  court  to  charge  ss 
requested. 

T.  Howard^  for  the  defendant. 

1.  The  policy  of  the  law  requires  some  limit  to  the  emancipa- 
tion of  the  infant,  so  that  he  may  not  control  his  time  and  earnings 
before  he  has  some  legal  or  moral  discretion.  A  boy  of  thir- 
teen years  ought  to  be  held  incapable  of  being  emancipated^  as 
within  fourteen  years  he  cannot  make  a  testament  of  chattels ;  i 
Kent  242.  By  the  civil  law  the  infiint  had  this  power  at  seven- 
teen. By  the  statute  of  New  York  he  may  exercise  it  at  eighteen. 
He  cannot  make  a  valid  contract  of  marriage  under  fourteen ;  2 
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Kent  uh  sup.  A  minor  is  not  considered  capable  of  choosing  a 
guardian  until  he  is  fourteen  years  old)  and  can  it  be  possible  that 
he  can  be  able  to  choose  his  occupation  or  profession  at  an  earlier 
age  ?  In  short,  the  law  regards  the  infant  under  fourteen  as  inca- 
pable of  any  discretion,  and  any  attempt  to  confer  it  by  the  father 
ought  to  be  forbidden. 

2.  The  court  ought  to  have  instructed  the  jury  that  if  the 
emancipation  was  merely  colorable  the  defendant  would  be  entitled 
to  a  verdict. 

T.  Bartiett,  Jr.,  and  G.  O.  Sf  G.  W.  Cahoon,  for  the  plaintiff. 

After  the  plaintiff  was  emancipated  the  avails  of  his  labor  were 
his  own,  and  his  father  could  not  sue  to  recover  the  same  in  his 
own  right ;  ChiUon  v.  Philips,  1  Vt  41 ;  Chfise  v.  Elldns,  2  ib. 
290;  Chase  y.  Smith,  5  ib.  556;  Tillotson  v.  McCriUis,  11  ti. 
477  ;  Whiting  v.  Earle  ^  Howard,  trustee,  3  Pick  201 ;  Carey  v. 
Corey,  19  ib.  29. 

The  plaintiff  being  entitled  to  his  wages,  could  not  be  defeated 
by  the  trustee  suit ;  as  the  defendant  was  indebted  to  the  plaintiff, 
and  not  to  his  father. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  principles  involved  and  decided  in  the  cases  of 
Chase  Y.  Hlkins,  2  Vt  290,  and  TiUotson  v,  McCriUis,  11  Vt. 
477,  seem  to  dispose  of  the  questions  ansing  in  this 'case.  In  the 
first  case  it  was  held  that  a  father  may  relinquish  to  his  minor  son 
his  right  to  his  time  and^earnings,  and  that  property  purchased  by 
the  minor  and  payed  for  by  such  earnings  can  be  held  by  him  as 
against  the  creditors  of  the  father.  In  the  second  case  it  was  held 
that  such  a  contract  is  valid  for  a  part  as  well  as  for  the  whole 
period  of  the  son's  minority.  If  property  acquired  in  that  manner 
can  be  held  by  the  minor,  so  that  it  cannot  be  attached  by  the 
creditors  of  the  father,  the  conclusion  necessarily  follows  that 
debts  due  the  minor  for  his  services  or  earnings  are  equally  to  be 
protected  from  attachment  under  the  trustee  process.  The  prin* 
ciple  upon  which  the  right  of  the  father  to  relinquish  to  his  minor 
son  his  right  to  his  time  and  earaings  during  his  minority  restSi  u 
^%  WcmsmA  b«iie4(  libiob  tbe  qUmc  ^yxuM  may  d«m  frw 
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it.  Ab  was  observed  by  Justice  Hutchinson,  in  Ohtxse  v.  Eikins^ 
the  father  should  have  this  right,  that  he  maj  consalt  the  capacity 
and  inclination  of  his  son,  and  direct  the  whole  for  their  mutual 
interests.  The  law  specifies  no  period  during  the  minority  of  the 
son  in  which  that  right  may  not  be  exercised  by  the  father.  The 
whole  matter  is  left  to  the  care  and  discretion  of  the  father  as  his 
natural  guardian.  The  right  of  the  father  to  relinquish  his  right 
to  the  time  and  earnings  of  his  minor  son  has  at  all  times  been 
exercised,  in  placing  the  son  as  an  apprentice  to  some  useful 
trade,  or  to  acquire  a  professional  education,  and  we  apprehend 
no  one  will  question  the  right  of  the  father  to  exercise  his  own 
judgment  and  discretion  in  cases  of  that  kind,  and  at  any  period 
of  the  son's  minority.  "  The  same  right  must  exist  in  cases 
of  this  kind.  Whether  it  is  competent  for  the  father  to  rescind 
the  contract  giving  to  his  minor  son  his  time  and  earnings, 
so  that  he  can  afterwards  claim  them,  is  not  now  a  question 
arising  in  the  case.  It  is  sufficient  to  observe  that  when  such 
a  contract  is  made  by  the  father  with  his  minor  son,  and  that 
contract  is  un rescinded  by  the  father,  it  is  binding  on  third 
persons.  Wlien  third  persons  have  contracted  fbr  the  serv- 
ices of  the  minor,  knowing  that  his  time  and  services  have  been 
given  to  him,  and  that  he  is  entitled  to  his  earnings,  it  is  not  for 
them  to  avoid  payment  to  the  minor  of  the  suttf  agreed  to  be  paid 
by  questioning  the  right  of  the  father  to  give  his  son  the  benefit  of 
whatever  he  can  earn  by  his  labor.  There  is  no  more  propriety 
in  courts  of  law  interfering  with  such  an  arrangement,  whatever 
may  be  the  age  of  the  minor,  than  with  any  other  domestic 
arrangement  which  the  father,  in  the  exercise  of  his  discretion, 
may  deem  best  to  make  for  the  general  interest  of  his  family. 
The  case  under  consideration  falls  within  these  general  principles. 
The  fact  is  stated  in  the  case  that  Michael  Bray  gave  to  the  plain- 
tiff, his  son,  then  a  minor  between  thirteen  and  fourteen  years  of 
age,  his  time  and  earnings,  in  consideration  of  some  property 
which  had  been  given  to  the  plaintiff  during  his  infancy,  and 
which  had  been  used  by  the  father.  The  jury  have  found  that 
the  defendant  hired  the  plaintiff  to  work  for  him  for  the  sum  of 
seven  dollars  per  month,  and  for  his  labor  agreed  to  pay  the  money 
to  him,  and  not  his  father.     The  contract  itself  was  made  by  the 
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father  in  behalf  of  his  son,  and  with  an  express  understanding 
with  the  defendant  that  he  had  given  his  son  his  time,  and  that 
his  wages  belonged  to,  and  were  to  be  paid  to  him.  Under  thase 
circumstances  we  can  entertain  no  doubt  as  to  the  right  of  the 
plaintiff  to  sustain  this  action. 

We  perceive  no  error  in  the  neglect  of  the  court  to  charge  the 
jury,  that  if  the  contract  of  the  father  with  his  son  was  merely 
colorable,  that  the  plaintiff  was  not  entitled  to  recover.  In  the 
first  place  it  does  not  appear  from  the  case  that  any  evidence  was 
introduced  showing  that  the  time  and  labor  of  the  son  was  given 
to  him  by  his  father  for  the  purpose  of  avoiding  the  claims  of  his 
creditors ;  and  without  such  evidence  tending  to  prove  that  fact, 
the  court  were  under  no  obligations  to-  charge  the  jury  on  that 
subject  In  the  second  place,  if  we  were  to  consider  that  such  a 
contract  could  be  avoided  on  the  ground  of  fraud,  still,  it  does 
not  appear  that  the  plaintiff  in  that  trustee  process  was  a  cred- 
itor of  the  plaintiff's  father  at  the  time  he  gave  his  son  his  time 
and  earnings.  The  fact  is  expressly  stated  in  the  case  that  there 
was  no  evidence  showing  such  indebtedness  at  that  time.  A  sub- 
sequent creditor  cannot  avoid  such  a  contract.  That  point  was 
expressly  determined  in  the  case  of  Chase  v.  JSHkins.  Judge 
Hutchinson  in  that  case  observed  that,  ^  the  creditor  must  show 
his  claim  prior  to^hat  contract,  or  he  cannot  complain  of  it  as  a 
fraud  upon  him ;  and  as  that  does  not  appear,  the  question  of  fraud 
in  fact  does  not  arise. 

We  think  the  judgment  of  the  county  court  must  be  afllrmed. 
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Benjamin  Brockway  v.  George  Mason. 
Promissory  note. 

It  is  no  defense  f  o  a  promissory  note  that  it  was  given  upon  the  purchase  of  a  piece 
of  land  tVom  the  payee,  and  that  he  agreed  to  procure  a  warranty  deed  of  it  from 
a  third  person,  and  that  he  procured  fVorn  him  only  a  quit-claim  deed,  when  it 
appears  tfiat  the  defendant  has  accepted  the  quitclaim  deed,  together  with  a  war- 
ranty dred  from  the  payee,  and  has  taken  and  kept  possession  of  the  premises, 
and  it  is  not  claimed  that  a  good  title  to  them  has  not  been  thereby  obtained. 

And  if  this  were  otherwise  in  an  action  in  favor  of  the  payee,  if  the  note,  being 
negotiable,  was,  bona  fide  and  for  a  Aill  consideration,  endorsed  before  it  became 
due,  it  would  constitute  no  defense  to  a  suit  in  fiivor  of  the  endorsee. 

Assumpsit  od  promissory  note,  dated  April  25,  1853,  payable 
in  one  year  from  date  to  Daniel  N.  Beckwith  or  order,  and 
endorsed  by  him  to  the  plaintiff.  Plea,  the  general  issue ;  trial  by 
jury,  June  Term,  1856, —  Poland,  J.,  presiding. 

The  plaintiff  produced  the  note  declared  on  and  proved  its 
execution  and  endorsement.  It  appeared  that  this  note  was  given 
by  the  defendant  upon  his  purchase  from  its  payee  of  a  house  and 
lot  in  Sutton,  on  which  occasion  the  payee  gave  to  the  defendant  a 
contract  or  bond  to  procure  a  warranty  deed  of  the  same  from  one 
Truman  Beckwith,  who  lived  in  Rhode  Island.  Upon  sending  to 
him  for  a  deed  he  sent  up  a  quit-claim  instead  of  a  warranty  deed, 
whereupon  the  said  Daniel  N.  Beckwith  executed  to  the  defendant 
his  own  warranty  deed  of  the  same  premises,  and  the  defendant 
accepted  both  deeds,  and  put  them  on  record,  and  went  into  pos- 
session of  the  premises.  The  plaintiff  gave  evidence  tending  to 
prove  that  the  defendant  accepted  said  deeds  as  a  full  and  entire 
fulfillment  of  the  bond  or  contract  which  he  agreed  to  give  up ;  but 
the  defendant  testified  that  he  accepted  the  deeds,  but  that  as  he 
did  not  know  whether  they  would  give  him  a  good  title,  he  was  to 
keep  the  contract  or  bond  as  a  further  security  for  the  title,  and 
that  he  did  not  agree  to  accept  the  deeds  as  a  full  performance  of 
the  contract  and  give  up  the  bond.  There  was  no  suggestion  but 
that  the  two  deeds  conveyed  to  the  defendant  a  good  title,  or  that 
he  had  been  disturbed  by  any  other  title.  The  plaintiff  proved 
that  on  the  17th  of  June,  1853,  the  said  Daniel  N.  Beckwith 
sold  and  transferred  this  note  to  one  Dean  Whitlock  for  a  full 
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coDsideratioD,  smd  without  notice  of  any  defense  thereto ;  and  that 
about  the  first  of  June,  1855,  Whitlock  sold  and  transferred  the 
same  to  the  plaintiff. 

Upon  this  evidence  the  court  directed  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note,  to  which  the  defendant  excepted. 


-,  for  th«  defendant 


JST.  A.  Cahoan,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  In  this  case  the  testimony  offered  on  the 
the  part  of  the  defendant  amounts  to  no  defense  to  the  note  sued, 
even  upon  the  defendant's  construction  of  it,  aud  if  the  suit  were 
for  the  benefit  of  Beckwith. 

If  the  payee  of  the  note  were  the  plaintiff  in  the  action,  and 
it  were  shown  that  he  had  refused  to  perform  the  contract  on  his 
part,  and  declined  giving  any  deed  whatever,  or  if  he  had  offered 
a  quitclaim  deed  when  the  contract  required  a  deed  of  warranty, 
and  it  had  been  refused,  it  might  amount  to  a  defense  to  the  note, 
as  a  total  failure  of  consideration. 

But  in  the  present  case  both  a  quit-claim  and  a  warranty  deed 
were  offered  and  accepted,  and  possession  of  the  land  taken,  and 
the  title  is  perfect.  And  if  this  were  not  accepted  as  full  satisfac- 
tion, it  was  still  such  performance  and  acceptance  as  will  predude 
the  defendant  from  repudiating  it  He  can  now  only  go  for  such 
damage  as  he  has  sustained  in  consequence  of  the  failure  of  strict 
performance,  which  will  be  merely  nominal,  if  anything,  and  ia 
not  valid  as  a  defense  to  the  note,  even  to  that  extent,  as  has  been 
often  decided. 

In  addition  to  this  the  case  finds  expressly  that  the  note  was 
bona  jidey  and  for  full  consideration,  endorsed  to  Whitlock  before 
due,  and  this  must  exclude  all  defenses  of  this  character. 

Judgment  affirmed. 
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Jurisdiction,    Justice  of  the  Peace.     Book  account.    Promissory 

note. 

A  Jnstioe  liM  JnritdktJoB  in  an  action  on  book  aoeonnt  whart  neither  the  ad  dam' 
mim  nor  the  plaintiff's  account,  as  presented  and  claimed,  exceeds  one  hundred 
dollars,  though  the  plaintiff  have  a  further  valid  account  which  he  might  present, 
and  which,  with  that  pvesented,  would  excead  one  hundred  dollars. 

If.  in  such  an  action,  the  defendant's  account  exceed  one  hundred  dollars,  and  he 
presents  it,  and  has  the  Justice  adjudicate  upon  it,  the  Judgment  of  the  Justice 
will  be  a  bar  to  any  subsequent  abjudication  upon,  or  recovery  of  any  part  of  it. 

The  Judgment  of  the  Justice  in  sueh  a  suit  will  not  be  a  bar  to  a  subsequent  suit  for 
the  recovery  of  the  aocount  of  the  plaintiff  which  was  not  presented,  if  its  pre- 
sentation was  omitted  by  mistake,  or  for  any  other  sufficient  reason. 

In  this  case,  in  the  first  suit  the  plaintiff  omitted  to  present  a  portion  ot  his  account 
which  accrued  prior  to  that  presented,  claiming  and  supposing  that  it  had  been 
adjusted  by  a  settlement.  The  defendant  denied  the  settlement,  and  presented 
and  claimed  the  aocount  in  his  fiivor  whieh  accrued  during  the  same  time,  and 
which  the  plaintiff  claimed  was  included  in  the  ouppoved  settlement.  The  Justice 
found  that  there  had  been  no  settlement,  and  allowed  the  defendant  such  portion 
of  his  account  as  he  thought  proved.  HfUi,  that  tlie  reason  for  the  omission  of 
the  plaintiff  to  present  the  earlier  portion  of  his  account  was  sufficient,  and  that 
he  might  recover  it  in  a  subsequent  action. 

The  balance  due  upon  a  promissory  note  which  one  party  holds  against  the  other  la 
not  recoverable  in  an  action  on  book  account. 

Book  account.  The  plaintiff  claimed  to  recorer  an  account 
which  accrued  in  his  favor  in  the  year  1852,  and  up  to  the  13th 
of  July,  1853,  which  the  auditor  allowed  with  interest  at  fifty-four 
dollars  and  eleven  cents,  subject  to  the  opinion  of  the  court  upon 
the  following  facts : 

On  the  17th  of  July,  1854,  the  plaintiff  commenced  an  action 
on  book  account  against  the  defendant,  returnable  before  Merrit 
Newhall,  a  justice  of  the  peace,  at  Kirby,  on  the  25th  of  August 
following,  demanding  in  damages  the  sum  of  one  hundred  dollars. 
At  the  return  day  of  the  writ  the  parties  appeared  and  took  a 
trial.  The  original  books  of  both  the  plaintiff  and  defendant  were 
present  in  court,  and  were  examined  by  each  of  the  parties,  but 
the  court  did  not  read  the  charges  of  either  party  from,  or  examine 
8ny  of  their  books,  but  called  on  thef  parties  to  furnish  him  with 
a  transcript  of   such  charges  as  they   claimed  to  recover,  and 
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thereupon  both  the  plaintifT  and  the  defendant  furnished  such 
transcripts.  Tlie  plaintiff's  account  which  he  presented  and  which 
was. on  his  transcript  was  all  upon  one  page  of  his  book,  separate 
from  his  other  accounts ;  and  upon  another  page  in  the  same  book 
he  had  another  account  against  the  defendant,  which  accrued  prior 
to  the  account  presented,  which  prior  account  the  plaintiff  claimed 
on  said  trial  had  been  adjusted  previously  between  the  parties  ; 
and  he  supposed  that  it  had  been  adjusted,  and  that  was  the  reason 
why  be  did  not  then  present  it.  Both  of  the  accounts  of  the 
plaintiff  standing  upon  his  book,  if  added  together,  exceeded  one 
huudred  dollars.  The  account  presented  by  the  defendant  em- 
braced all  his  charges  against  the  plaintiff  as  well  those  the  plain- 
tiff claimed  had  been  settled  as  those  which  had  accrued  since  the 
settlement  claimed,  and  exceeded  in  amount  one  hundred  dollars. 
Neither  party  gave  any  credit  on  their  exhibits  or  transcripts,  but 
exhibited  only  their  debt  side,  and  no  objection  was  made  to  the 
jurisdiction  of  the  justice.  After  the  hearing  the  justice  continued 
the  case  to  the  16th  of  September  for  judgment,  at  which  time, 
the  parties  being  present,  he  decided  that  there  had  been  no  settle- 
ment or  adjustment  between  the  parties  of  any  portion  of  their 
accounts  as  claimed  by  the  plaintiff,  and  thereupon  rendered  judg- 
ment for  the  plaintiff  for  the  sum  of  two  dollars  and  sixty-seven 
cents  damage,  passing  upon  only  such  of  the  plaintiff's  account  as 
was  entered  upon  his  transcript  then  in  the  justice's  hands,  and 
u|K>n  the  whole  of  the  defendant's  account  as  exhibited  on  his 
transcript.  The  defendant  then  said  he  would  pay  the  jud^ent, 
as  that  would  settle  all  matters  between  them.  The  plaintiff  told 
the  defendant  that  as  the  justice  had  found  that  there  had  been  no 
settlement  between  them,  and  had  adjusted  the  whole  of  the 
defendant's  account,  he  must  pay  that  part  of  his  account  which 
he  had  claimed  to  have  been  adjusted  previously,  and  which  he 
had  not  presented  to  the  magistrate,  and  that  he  should  sue  him 
for  it  if  he  did  not  pay  it.  The  defendant  refused  to  pay  it,  but 
immediately  paid  the  amount  of  the  justice's  judgment.  The 
plaintiff's  account  presented  to  and  allowed  by  the  auditor  was 
the  same  which  he  failed  to  present- before  the  justice. 

The  defendant  presented  an  account  before  the  auditor,  all  the 
items  of  which,  except  No.  2,  the  auditor  found  were  presented  to 
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and  passed  upon  by  the  justice  in  the  abovementioned  trial,  and 
he  therefore  disallowed  them,  subject  to  the  opinion  of  the  court. 
Item  No.  2  was  for  "  balance  due  on  note,  seven  dollars  and  sev- 
enty cents,"  which  the  auditor  disallowed,  but  in  reference  to  it  he 
reported  that  the  defendant  held  a  note  against  the  plaintiff,  paya- 
ble by  installments,  upon  which  there  was  one  installment  due, 
which  with  interest  amounted  to  said  sum  of  seven  dollars  and 
seventy  cents  as  charged. 

Upon  the  report  of  the  auditor  the  county  court,  June  Term, 
1856,-- Poland,  J.,  presiding, —  rendered  judgment  in  favor  of 
the  plaintiff  for  the  amount  reported,  to  which  judgment  the  defen- 
dant excepted. 

G.  C.  Sf  G.  W,  Cahoofif  for  the  defendant. 

0.  T.  Brawn^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  rendered  in  the  suit  commenced  on 
the  17th  of  July,  1854,  embraced  that  portion  of  the  plaintiff's 
account  which  accrued  between  July  13,  1853,  and  June,  1854. 
The  whole  of  the  defendant's  account  was  pleaded  in  offset  and 
adjudicated  in  that  action.  This  suit  is  now  brought  to  recover  a 
previous  account,  which  accrued  in  the  years  1852  and  1853,  but 
which  was  not  presented  or  allowed  in  the  former  suit  between 
these'parties.  The  auditor  has  found  that  this  account  is  reasona- 
ble and  just,  and  that  it  has  never  been  paid.  It  is  insisted,  that 
as  both  of  these  accounts  existed  at  the  time  of  the  commence- 
ment of  that  suit,  and  exceed  the  sum  of  one  hundred  dollars,  the 
justice  had  not  jurisdiction  of  that  case,  that  consequently  those 
proceedings  were  coram  non  judice  and  void,  and  that  the  whole 
amount  is  now  open  for  adjudication  in  this  suit,  the  same  as  if 
that  judgment  had  not  been  rendered.  If  the  plaintiff's  account 
is  to  be  so  regarded,  it  is  obvious  that  the  debit  side  of  the  plain- 
tiff's book  exceeds  the  sum  of  one  hundred  dollai*s,  and  the 
suit  should  have  been  commenced  originally  before  the  county 
court. 

We  apprehend,  however,  that  no  such  effect  can  be  given  to 
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those  proceedings,  and  that  the  judgment  rendered  in  that  action 
must  be  regarded  as  a  valid  and  binding  judgment  between  these 
parties.  A  justice  of  the  peace  has  jurisdiction  of  the  action  on 
book ;  the  (id  damnum  in  the  writ  did  not  exceed  one  hundred 
dollars,  and  the  plaintiff's  account  as  presented  to  the  justice  was 
less  than  that  sum.  The  justice,  therefore,  had  jurisdiction  of  the 
parties  and  of  the  subject  matter  of  the  suit.  The  process  was 
good  on  the  face  of  it,  and  no  objections  to  the  jurisdiction  of  the 
court  was  taken  on  the  trial  of  the  case.  This  very  question  was 
determined  in  the  case  of  Fargo  v.  Remington,  6  Vt.  134.  It 
was  held  in  that  case  upon  substantially  the  same  facts,  that  the 
judgment  of  the  justice  was  valid,  and  that  the  proceedings  were 
not  rendered  void  by  the  plaintiff's  neglect  to  produce  his  entire 
account,  though  had  it  been  produced  it  would  have  exceeded  the 
sum  of  one  hundred  dollars,  on  which  the  court  could  properly 
have  dismissed  the  suit.  Ordinarily  such  a  judgment  will  bar  a 
subsequent  suit  on  the  account  so  omitted,  as  the  plaintiff  cannot 
divide  his  account  and  make  it  the  subject  of  several  actions.  It 
« is  prima  facie  evidence  that  all  the  previous  account  was  adjudi- 
cated and  settled.  But  it  has  been  held,  that  the  judgment  has  no 
such  effect,  if  the  account  omitted  waa  not  then  due  or  payable,  or 
if  its  omission  was  occasioned  by  mistake,  or  other  sufficient  rea- 
son ;  25  Vt  250 ;  6  Vt.  20.  Those  charges,  therefore,  which 
were  adjudicated  by  the  justice  in  that  action,  whether  on  the  part 
of  the  plaintiff  or  defendant,  and  which  went  in  to  make  the  bal- 
ance which  was  allowed,  cannot  be  regarded  as  subsisting  accounts, 
or  open  for  adjudication  in  this  action.  Neither  can  we  regard 
that  judgment  as  affecting  the  plaintiff's  right  to  recover  in  this 
action.  The  present  account  was  kept  in  the  plaintiff's  book  on 
another  page,  and  in  no  way  connected  with  the  account  adjudi- 
cated by  the  justice.  The  plaintiff  supposed  this  account  had  been 
settled  by  the  application  of  the  defendant's  account,  but  which  has 
since  been  allowed  to  him  in  that  action,  and  which  the  plaintiff 
has  been  compelled  to  satisfy.  There  was  no  fraud  or  advantage 
designed  or  obtained  in  withholding  that  account,  and  as  the  plain- 
tiff has  been  deprived  of  that  satisfaction  of  this  account  which 
he  supposed  existed,  it  is  reasonable  that  he  should  recover  its 
amount  in  this  action.     The  reason  is  sufficient  for  not  presenting 
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the  account  on  that  trial.  The  court  had  jurisdiction  of  this  case, 
and  we  think  the  plaintiff  is  entitled  to  his  judgment. 

The  defendant's  account  was  properly  disallowed.  The  auditor 
has  found  that  the  charges  were  all  adjudicated  in  the  former 
suit,  except  the  second  item,  which  is  for  the  balance  due  on 
note.  The  proper  remedy  for  the  party  on  that  matter  is  on  the 
note  itself. 

The  judgment  of  the  county  court  is  affirmed. 


Reitben  B.  Cobleigh  v.  Nathan  Stone. 
Supreme  court.    Errors  in  law  and  of  fact.    Book  account.     ^ 

The  supreme  court  correct  only  errors  in  law.  An  error  in  oompntation  by  an 
auditor  Is  an  error  of  fkct,  and  if  It  is  not  brought  to  the  notice  of  the  county 
court  there  is  no  error  in  law  in  their  not  correcting  it,  and  it  cannot,  in  such  • 
case,  be  revised  in  the  supreme  court. 

A  charge  for  "  cash  on  land  trade  "  may  be  recovered  for  in  an  action  on  book 
account  if  not  objected  to  when  presented  to,  and  passed  upon  by  the  auditor. 

The  plaintiff  purchased  with  the  defendant's  note  and  took  possession  of  a  mAre, 
and  agreed  to  pay  the  amount  of  the  note  and  interest  wltliin  a  certain  time,  dur- 
ing which,  and  until  payment,  the  mare  was  to  be  the  defendant's  property.  The 
plaintiff  ikiling  to  pay,  the  defendant  took  the  mare  and  a  colt  she  had  had  while 
in  the  plaintiff's  possession,  but  did  not  then  claim  them  as  his  own,  otherwise 
than  as  security  for  what  the  plaintiff  owed  him,  and  profeesed  a  willingness  to 
account  for  what  they  brought;  and  he  sold  the  mare  for  more  than  the  amount 
of  the  note,  but  still  retained  the  colt.  Heldf  that  he  was  accountable  to  the 
plaintiff  in  an  action  oh  book  for  what  the  mare  sold  for,  above  the  amount  of  the 
note,  and  for  the  value  of  the  colt  at  the  tiiM  be  took  it. 

Book  account.  Among  the  items  of  the  plaintiff's  account 
was  a  charge  for  "  cash  on  land  trade/'  in  reference  to  which  all 
that  appeared  in  the  auditor's  report  was,  that  he  was  *'  not  satis- 
fied that  the  minds  of  the  parties  ever  met  as  to  price,  but  from 
the  testimony  of  other  witnesses  h«  learofi  that  the  land  waa  well 
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worth  forty  dollars  at  the  time,  and  therefore  allows  that  sum." 
The  auditor  reported  specially  in  reference  to  several  other  items 
in  both  the  plaintiff's  and  the  defendant's  account,  some  of  which 
he  allowed  and  others  of  which  he  disallowed,  and  in  reference  to 
others  he  referred  the  question  of  their  allowance  or  disallowance 
to  the  county  court,  none  of  which  seem  to  have  been  passed  upon 
by  the  supreme'  court,  except  a  charge  in  the  plaintiff's  account 
for  a  mare  and  colt,  in  reference  to  which  the  auditor  reported  that 
the  facts  were  as  follows  : 

In  April,  1852,  the  plaintiff  was  in  somewhat  embarrassed 
circumstances,  and  could  not  well  own  attachable  property  pub- 
licly. He  wished  to  get  a  horse  to  use,  and  finding  he  could 
obtain  one  of  Daniel  McGregor  for  eighty  dollars,  he  applied  to 
the  defendant  for  his  note  to  McGregor  for  that  sum,  and  the 
defendant  consented,  and  gave  it.  The  defendant  had  nothing  to 
do  with  McGregor  about  the  trade.  The  plaintiff  bought  the 
mare  and  took  her  home,  and  at  the  same  time  executed  and  deliv- 
ered to  the  defendant  an  obligation  in  these  words  : 

**  R.  B.  Cobleigh  bought  of  Nathan  Stone  one  bay  mare,  to  pay 
eighty  dollars  in  one  year  and  interest,  said  mare  to  remain  the 
property  of  said  Stone  until  paid  for,  and  said  Stone  is  not  to 
risk  said  mare  from  accidents,  death,  or  being  stolen. 

(Signed,)  "  R.  B.  Cobleigh. 

«  St.  Johnsbury,  April  19th,  1852." 

The  plaintiff  kept  and  used  the  mare  more  than  a  year,  and 
meantime  she  brought  this  colt  When  the  colt  was  about  three 
months  old,  about  the  18th  day  of  August,  1853,  the  defendant 
went  to  the  plaintiff,  saying  he  wished  to  get  the  mare  to  go  to  the 
Plain,  and  to  use  a  few  days,  and,  by  the  plaintiff's  consent,  took 
the  mare  and  colt  not  then  weaned. 

Soon  afler,  it  occurred  to  the  plaintiff  that  perhaps  the  defendant 
intended  to  retain  them,  and  the  same  night  afler  the  defendant 
returned  from  the  Plain  the  plaintiff  went  to  his  house  and  asked 
him  if  he  intended  to  keep  them,  and  the  defendant  said  he  did ; 
that  the  |)laintiff  was  owing  him  some  and  he  did  not  feel  safe. 
The  plaintiff  said,  '^  can't  we  settle?"  and  the  defendant  replied, 
^  we  had  better  get  others  to  do  it  for  us ;  '*  it  was  not  done.    The 
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defendant  flaid  whatever  the  mare  brought  more  that  the  McGre- 
gor note  should  be  applied  on  the  plaintiff's  other  indebtedness 
to  him. 

At  this  time  McGregor  had  not  called  on  the  defendant  to  pay 
his  note,  which  was  payable  in  one  year  from  date,  April  19, 1852. 
The  plaintiff  then  agreed  with  Mark  Matter  to  go  and  buy  the 
mare  of  the  defendant  for  one  hundred  dollars,  which,  after  two  or 
three  conversations,  he  succeeded  in  doing  sometime  the  first  of 
September  following,  but  Matter  says  that  though  he  bought  the 
mare  by  request  of  the  plaintiff  he  considei*ed  her  his  own  prop- 
erty. At  this  time  the  defendant  said  to  Matter  that  if  the  plain- 
tiff would  pay  him  all  he  justly  owed  him  that  was  all  he  wanted, 
and  the  plaintiff  might  have  the  mare  and  colt  back,  and  that  he 
would  give  up  the  mare  any  time  when  the  plaintiff  paid  what 
he  owed  him.  Something  was  also  said  about  giving  up  the 
plaintiff's  obligation  to  Matter  when  he  bought  the  mare,  but  the 
defendant  said  he  did  not  know  whether  it  was  right  for  him  to  do 
so,  and  did  not  do  it  A  few  days  subsequently  Matter  sold  the 
mare  to  Asa  Morrill,  whom  the  plaintiff  advised  to  buy  her,  as 
she  was  with  foal,  and  Morrill  paid  the  one  hundred  dollars  to 
Stone.  The  defendant  also  said  to  Morrill  in  December  after 
that  he  wanted  nothing  of.  the  plaintiff  but  what  he  owed  him  on 
book,  and  that  he  had  this  property  in  his  hands  and  should  not 
release  it  until  he  got  a  settlement  with  the  plaintiff.  About  the 
same  time  Benjamin  Matter,  in  conversation  with  the  defendant, 
asked  him  why  he  did  not  give  up  the  mare  when  the  plaintiff  was 
willing  to  pay  for  her.  The  defendant  replied  that  he  would  do 
it  if  the  plaintiff  would  pay  what  he  otherwise  owed  him,  and 
settle  fairly.  The  defendant  had  since  then  paid  and  taken  up  the 
McGregor  note. 

The  auditor  found  the  value  of  the  mare  to  have  been  one 
hundred  dollars,  and  of  the  colt  twenty-five  dollars  at  the  time 
the  defendant  took  them,  and  that  if  the  plaintiff  was  enti- 
tled to  recover  their  full  value,  deducting  the  amount  then  due 
on  the  McGregor  note,  there  would  be  thirty-eight  dollars  and 
twenty  cents  due  to  the  plaintiff  on  account  of  them.  Whether  or 
not  this  sum  should  be  allowed  he  referred  to  the  court,  and 
reported   different  balances  in  favor  of  either  the  plaintiff  or 
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defendaDt,  according  to  their  finding  upon  the  questions  submitted 
to  them. 

The  county  court,  June  Term,  1856, — Poland,  J.,  presiding, — 
rendered  judgment  in  favor  of  the  plaintiff  for  seventeen  dollars 
and  eighty-three  cents,  allowing  him  the  sums  reported  both  on 
account  of  the  land  and  on  account  of  the  mare  and  colt  To  this 
judgment  the  defendant  excepted. 

0.  T,  Brown,  for  the  defendant. 

The  facts  found  by  the  auditor  show  that  the  plaintiff  never  had 
any  property  in  the  mare  and  colt,  the  payment  of  the  eighty 
dollars  and  the  interest  on  the  same  within  one  year  being  a  con- 
dition to  the  passing  of  the  same  from  Stone  to  Cobleigh.  Then 
it  follows  that  when  the  defendant  took  possession  of  the  mare 
and  colt  he  neither  trespassed^  on  the  rights  of  the  plaintiff,  nor 
became  his  debtor ;  Buchnaster  v.  Smithy  22  Yt.  203 :  Smith  v. 
Foster,  18  Vt  182;  Grant  v.  Ktuff  ^  Comttock,  14  Vt  367; 
Bigelow  v.  Huntley,  8  Vt.  151-   West  v.  Bolton,  4  Vt.  558. 

The  defendant  has  never  relinquished  his  property  in  the  mare 
and  colt,  unless  his  saying  that  "  whatever  the  mare  brought  more 
than  the  McGregor  note  should  be  applied  on  the  plaintiff' 's  other 
indebtedness,"  should  be  so  considered,  which  saying  was  without 
consideration  and  a  mere  executory  gift  at  most 

Neither  party  was  bound  by  the  offer,  the  defendant  never  hav- 
ing executed  on  his  part,  and  no  agreement  on  the  part  of  the 
plaintiff  to  accept  according  to  the  terms  of  the  offer. 

With  the  plaintiff's  views  of  his  property  in  the  mare  and  colt 
his  remedy  is  not  book  account,  but  trover ;  PecLch  v.  MiXLs,  14  Vt. 
371 ;  Grant  v.  King  Sf  Comstock,  14  Vt  367 ;  McCriUis  v.  Banks 
et  ux.,  19  Vt  442. 

Book  account  is  not  the  proper  remedy  to  recover  the  price  of 
land. 

T.  Bartlett,  Jr.,  for  the^plaintiff. 

The  case  involves  but  one  question  of  any  importance^  and  that 
relates  to  the  mare  and  colt 

The  defendant  gave  the  plaintiff  an  accommodation  note,  payable 
to  McGregor,  to  enable  the  plaintiff  to  buy  the  mare,  the  defen- 
dant having  a  lien  or  mortgage  upon  the  mare  for  security. 


APRIL  TERM,  1857.  529 

Coblelgh  «.  Stone. 

The  defendant  took  the  mare  and  colt,  sold  the  mare,  and  from 
the  avails  paid  the  note  and  interest  to  McGregor ;  and  always 
having  expressed  a  willingness  to  account  for  the  balance  of  the 
proceeds  of  the  sale,  and  the  colt,  it  is  apparent  that  substantial 
justice  and  equity  require  that  he  should  be  taken  "  at  his  word." 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Get.  J.  Some  question  is  made  in  this  case  whether 
the  auditor  did  not  make  some  mistake  in  his  own  computation.* 
But  if  he  did  it  was  an  error  of  fact,  and  should  have  been  cor- 
rected in  the  county  court,  as  in  this  court  only  errors  in  law  can 
be  revised.  And  we  could  not  say  that  the  county  court  commit- 
ted an  error  in  law  in  not  revising  and  correcting  the  computation 
of  the  auditor,  unless  it  was  brought  to  their  notice. 

I  am  not  satisfied  that  any  mistake  occurred.  It  is  more  proba- 
ble, perhaps,  that  none  did. 

The  charge  for  land  seems  to  have  been  allowed  without  objec- 
tion. Certainly  no  question  in  regard  to  it  is  referred  to  the 
court,  as  in  regard  to  some  of  the  other  items. 

In  regard  to  the  question  which  the  county  court  did  decide, 
we  cannot  see  why  it  was  not  decided  con'ectly. 

The  defendant  never  claimed  that  the  horse  and  colt  became  his. 
After  he  took  possession  of  them  he  professed  a  willingness  to 
account  for  all  they  brought,  and  the  mare  has  bieen  sold.  And  as 
the  defendant  has  persisted  in  keeping  the  colt  until  the  account 
was  settled,  and  professed  a  willingness  to  give  the  plaintiff  the 
full  benefit  of  it,  it  would  seem  but  just  that  it  should  be  accounted 
for  in  the  settlement  And  if  accounted  for  it  should  be  at  its 
value  when  taken. 

Judgment  affirmed. 


•Nothing  ftn^ean  in  the  papen  fhrnifhed  to  the  reporter  in  reftrenoe  to  thit 
questJon,  except  what  is  stated  in  the  opinion  of  the  oonrt.  Copies  of  the  aocoonts 
in  fhll  did  not  aooompany  the  copy  of  the  anditor's  report  which  was  Aimlshed  to 
the  Chief  Justice,  and  by  him  transmitted  to  the  reporter. 


§5 


530  CALEDONIA  COUNTY. 

Waterford  v.  Fayston. 

The  Town  op  Waterford  v.  The  Town  op  Fayston. 
Settlement  of  paupers. 

If  •  person  haring  a  settlement  in  this  state  removes  and  resides  for  a  time  in 
anotlier  state,  bat  subsequently  returns  to  this,  his  residence  while  abroad  is  not 
to  be  considered  in  determining  his  settlement  here. 

His  former  settlement,  though  it  may  be  regarded  as  suspended  while  he  was  absent, 
is  revi?ed  upon  his  return;  and  though  that  settlement  was  only  a  deriTatire 
one,  it  will  be  revived  not  only  as  to  himself,  but  also  to  his  adult  children  who 
were  born  out  of  the  state,  but  have  removed  to,  and  reside  in  it. 

In  this  case  the  grandfather  of  the  pauper  had  a  settlement  in  this  state,  but  removed 
to  New  Hampshire,  where  the  father  of  the  pauper,  who,  while  a  minor,  removed 
with  him,  was  subsequently  married,  and  the  pauper  bom.  Subsequently  the 
grandikther,  and  at  a  later  period  the  pauper,  and  at  a  still  later  period  the  fiither 
returned  and  took  up  their  residence  in  this  state;  but  neither  of  them  gained  any 
settlement  here  after  their  return.  Held^  that  after  the  father's  return,  both  he 
and  the  pauper  had  the  settlement  which  the  grandftther  had  previous  to  his 
removal  to  New  Hampshire. 

Appeal  from  an  order  op  removal  of  Delight  Foster,  a 
pauper,  from  the  town  of  Waterford  to  the  town  of  Fajston.  It 
was  conceded  that  the  pauper  was  chargeable  to  the  town  of 
Waterford  at  the  date  of  the  order,  and  in  reference  to  her  settle- 
ment the  following  facts  were  agreed  upon : 

The  pauper  was  the  daughter  of  Nathaniel  Foster,  who  was  the 
son  of  Joel  Foster,  who  removed  from  the  state  of  New  Hamp- 
shire into  Fayston  with  his  family  about  the  year  1811,  and  lived 
there  three  years.  Nathaniel  Foster  was  at  that  time  (1811) 
about  fourteen  years  of  age,  and  lived  with  his  father's  family. 
He  was  bom  in  New  Hampshire,  his  father  being  then  a  citizen  of 
that  state.  Joel  Foster  removed  back  to  New  Hampshire,  and 
with  his  family  resided  there  about  six  years,  and  then  returned  to 
Fayston  ;  but  Nathaniel  Foster  in  the  meantime  had  married  his 
wife  in  New  Hampshire  and  remained  there,  and  the  pauper  had 
at  this  time  been  bom  in  that  state.  Some  time  after  this  the 
mother  of  the  pauper  came  to  Vermont  and  resided  with  Joel 
Foster,  without  her  husband,  who  went  to  parts  unknown ;  and  she 
intermarried  with  one  Fulford  and  resided  with  him  several  years 
in  Danville  and  other  towns  in  this  state,  until  Nathaniel  Foster, 
the  pauperis  father,  returned  and  reclaimed  his  wife ;  and  he,  after 
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his  return,  resided  for  several  jears  in  this  state  with  his  wife, 
and  died  here.  During  all  this  time  the  pauper  lived  with  her 
mother. 

Upon  the  foregoing  facts  the  county  court  decided,  at  their 
December  Term,  1856, — Poland,  J.,  presiding, —  that  the  pauper 
had  a  legal  settlement  in  the  town  of  Fayston,  and  was  duly 
removed.    To  this  decision  the  town  of  Fayston  excepted. 

Peck  4"  Co%,  for  the  defendant 

1.  The  pauper  has  no  settlement  in  this  state.  That  she  has 
none  in  her  own  right  is  conceded.  That  her  father  had  none  in 
his  own  right  is  also  conceded. 

During  the  minority  of  the  pauper's  father  he  acquired  a  settle- 
ment in  Fayston.  Is  that  communicated  to  this  pauper  ?  The 
pauper  was  born  in  New  Hampshire,  of  parents  who  were  never 
citizens  of  Vermont,  and  at  the  time  of  her  birth  owing  no  a&- 
gtance  to  the  state  of  Vermont. 

Suppose  the  same  question  were  to  arise  relative  to  a  child  of 
this  pauper  bom  in  another  state,  and  so  on  of  children's  child- 
ren's children  to  the  one  hundredth  generation,  born  in  every  state 
of  the  union  ?     Are  they  all  settled  in  Fayston  ? 

This  must  follow  unless  the  rule  adopted  in  Lyndon  v.  Dan^ 
vtlle  is  adhered  to. 

J,  D,  Stoddard  and  S,  W.  Slade,  for  the  plaintiff. 

The  legal  settlement  of  the  pauper's  grandfather  was  Fayston, 
and  he  never  had  any  other  in  this  state.  Nathaniel  Foster,  the 
pauper's  father,  acquired  and  took  the  settlement  of  his  father,  and 
he  never  had  any  other  settlement  in  this  state.  Legitimate 
children  f6lIow  and  have  the  settlement  of  their  father ;  and  it 
makes  no  difference  in  which  of  the  methods  pointed  out  by  the 
statute  for  acquiring  a  settlement  the  father  got  his  settlement  If 
his  settlement  is  derivative,  it  is  nevertheless  his  settlement,  and  is 
attended  with  the  same  consequences  to  his  children  as  though  he 
had  acquired  it  by  residence,  or  holding  office,  or  in  any  other 
manner  pointed  out  by  statute  for  gaining  a  settlement ;  Comp. 
Stat,  chap.  17,  sec  1 ;  WeUs  v.  West  Haven,  5  Vt  322 ;  Comp. 
Stat,  chap.  18,  sec.  17. 
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The  settlement  of  the  paoper's  father  having  once  been  in  the 
defendant  town,  it  follows  as  a  matter  of  legal  necessity  that  unless 
he  in  some  waj  has  forfeited  or  lost  it,  that  it  continued  to  him 
and  his  legitimate  children.  The  construction  by  the  New 
Hampshire  court  of  their  statute,  which  is  just  like  ours  in 
regard  to  derivative  settlements,  would  seem  to  be  conclusive  of 
this  case ;  Landaff  v.  Atkinsoriy  8  N.  H.  532,  and  cases  there 
cited. 

There  is  no  such  question  inv-olved  in  this  case  as  we  understand 
ruled  in  Lyndon  v.  Danville^  decided  bj  this  court  at  the  last 
circuit  session,  and  of  course  that  is  no  authority  for  this  defendant 
We  infer  that  the  court  conceded  the  doctrine  of  derivative  settle- 
ment, as  claimed  by  the  plaintiff  in  that  case,  otherwise  they  would 
have  held  the  contrary  doctrine,  and  determined  the  case  upon 
that  question.  That  case  only  decides  that  an  alien,  who  never^ 
afler  the  birth  of  his  child,  comes  to  this  country  to  reside, 
cannot  communicate  to  his  child,  bom  in  a  foreign  country,  a 
settlement  which  he  once  had  while  he  was  a  citizen  of  this 
country. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  leading  question  in  the  present 
case  is  whether  the  pauper  can  be  said  to  have  a  deriva- 
tive settlement  from  the  father,  which  he  also  derived  from 
his  father,  the  pauper  being  bom  out  of  the  state,  and  her 
father  at  that  time,  and  for  many  years  after,  residing  out  of  the 
state. 

It  is  well  settled  in  this' state  that  a  settlement  out  of  the  state 
is  not  to  be  taken  into  the  account  in  determining  a  settlement  in 
the  state. 

And  the  same  is  tme,  we  think,  of  a  residence  out  of  the  state, 
after  the  parties  have  again  retumed  to  the  state.  The  settlement 
may  be  regarded  as  suspended  during  the  residence  of  the  pauper, 
or  of  the  person  from  whom  the  settlement  is  derived,  out  of  the 
state.  And  in  the  case  of  a  residence  in  a  foreign  country,  it  has 
sometimes  been  regarded  as  an  expatriation  and  abandonment  of 
the  settlement  But  even  in  that  case  it  has  never,  to  my  knowl 
edge,  been  decided  that  upon  the  return  of  such  foreign  resident 
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to  this  state,  his  settlement  will  not  revive.  For  one,  certainly,  I 
should  be  inclined  to  think  it  must.  Citizenship  certainly  does 
revive,  by  a  special  act  of  Congress,  not  only  as  to  those  who  are 
themselves  citizens,  but  as  to  their  children  equally,  although  born 
during  a  fixed  and,  for  the  time,  permanent  residence  in  a  foreign 
country. 

And  I  am  not  prepared  to  say,  with  confidence,  that  a  perma- 
nent residence  in  another  of  the  American  states  will  have  any 
less  effect  upon  a  settlement  in  this  state  than  a  permanent  resi- 
dence in  a  foreign  country.  Either  is,  undoubtedly,  sufficient 
to  suspend  the  settlement.  And  in  the  present  case,  had 
the  pauper's  father  never  returned  to  this  state  after  the  birth  of 
the  pauper,  the  case  would  have  been  similar  to  that  of  Lyndon 
T.  Danvilley  decided  in  this  county  last  year,  with  the  difference 
between  the  American  states  and  a  foreign  country. 

But  in  the  present  case  the  pauper's  father  did  return  and  reside 
in  this  state.  There  coidd  be  no  doubt  then,  we  think,  that  he  OHMt, 
after  his  return  into  the  state,  be  regarded  as  having  a  derivative 
settlement  in  Fayston  from  his  father,  and  that  his  chiid,  the  pau« 
per,  will  also  take  that  settlement,  until  she  gain  one  in  her  own 
right. 

We  do  not  perceive  how  the  question  of  citizenship,  in  the 
several  states,  is  involved  here,  unless  we  attempt  to  discriminate 
between  a  residence  in  one  of  the  other  states  of  the  republic  and 
a  foreign  state  or  country.  And  at  present  I  should  not,  I  think 
be  able  to  give  mere  citizenship  much  effect  in  determining  a  legal 
settlement  But  when  that  distinct  question  shall  arise  it  may  be 
found  to  have  more  bearing  upon  the  question  than  at  present 
occurs  to  me.  But  as  it  is  an  important  subject,  and  one  confess- 
edly belonging  more  appropriately  to  the  national  tribunals,  that 
is,  if  it  regard  a  citizenship  which  is  to  be  respected  by  other 
states,  I  should  certainly  not  feel  disposed  to  discuss  it  further  at 
present,  as  in  the  present  case  we  all  agree  the  pauper  was  duly 
removed,  and  upon  grounds  not  conflicting  with  the  decision  in 
Lyndon  v.  Danville. 

Judgment  affirmed. 


^*4»  The  following  case  was  sent  to  the  reporter  in  Angast, 
1856,  but  not  sufficiently  early  to  be  published  in  the  volume  for 
that  year.  It  was  omitted  in  the  volume  for  the  year  1857  for 
want  of  space*  It  is  now  published  together  with  that  of  the 
Rutland  Sf  Burlington  Railroad  Company  v.  Crockery  (post  p.  540) 
in  pursuance  of  the  resolution  authorizing  it,  which  was  passed  by 
the  legislature  at  their  session  in  1846 ;  (House  Journal,  1846,  p. 
181 ;  Senate  Journal /or  $ame  year^  p.  80.) 
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Seizure  of  vessel  by  military  officer  under  the  act  of  March  10, 
1838,  commoTily  called  the  neutrality  acty  (5  Stats,  at  Large^  212.) 
StcUute  of  limitations, 

▲n  officer  belonging  to  •  military  force  ordered  out  by  the  president,  under  the  8tb 
section  of  the  neatrality  aot  of  1888,  **  to  present  the  riolation  and  enforce  tbe 
due  execution  of  the  act,"  and  instructed  by  his  commanding  general  to  execute 
that  purpose,  may  seize  property  as  a  precautionary  means  to  prevent  an  intended 
▼iolation  of  the  act,  and  detain  it  until  an  officer,  liaving  the  power  to  seize  and 
hold  it  for  the  purpose  of  proceeding  with  it  in  the  manner  directed,  may  be  pro- 
cured and  act  in  the  matter. 

And  where  such  officer  seized  a  yessel,  which  was  not  intended,  itself,  to  pass  the 
ft-ontier,  but  was  laden  with  arms  and  munitions  intended  to  be  transported  across 
the  frontier  to  insurgents  in  Canada,  who  were  then  in  arms  near  the  line,  against 
Great  Britain,  and  the  vessel  was  wrecked  the  same  night  without  any  ikult  of  his, 
it  was  held  that  an  action  of  trover  for  the  vessel  could  not  be  sustained  against 
him. 

If  the  defendant  had  been  otherwise  liable,  it  vhu  held,  upon  the  fitcts  found  and 
stated  in  the  opinion  of  the  court,  q. «.,  that  he  had  known  attachable  property  in 
this  state  which  would  have  barred  the  plaintiif's  action  luder  our  statute  of  lim- 
itations on  account  of  its  not  having  been  commenced  until  more  than  six  years 
after  the  cause  of  action  accrued. 

In  this  case,  a  verdict  was  returned  for  the  plaintiff,  with  dama- 
ges assessed,  on  the  issue  joined  upon  a  plea  of  not  guilty,  and  for 
the  defendant,  on  the  issue  growing  out  of  a  plea  of  the  statute  of 
limitations.  The  verdict  was  taken,  subject  to  the  opinion  of  the 
court,  on  the  law  arising  upon  the  facts  proved,  and  was  to  stand, 
be  altered  or  amended,  and  judgment  rendered  thereon,  or  set 
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aside,  and  a  new  trial  granted,  according  as  that  opinion  might 
be.  The  facts  and  questions  in  the  case  will  fully  appear  from  the 
opinion  delivered  hj  the  court. 

0.  Stevens,  for  the  plaintiff. 

L.  B,  Peck,  district  attorney,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  ty 

Prentiss,  J.  This  is  an  action  of  trover  to  recover  the  value 
of  a  vessel,  taken  and  detained  by  the  defendant  while  acting  in 
the  capacity  of  a  military  officer,  under  the  act  of  congress  of  March 
10, 1838,  commonly  called  the  neutrality  act.  Two  questions  arise 
in  the  case :  1.  Whether  the  defendant  had  authority  to  take  and 
detain  the  vessel.  2.  Whether  the  action  is  barred  by  the  statute 
of  limitations. 

1.  Admitting  that  no  officer  but  such  as  is  mentioned  in  the  first 
section  of  the  act,  collector,  naval  officer,  surveyor,  inspector  of  the 
customs,  marshal,  deputy-marshal,  or  other  officer  specially  appointed 
by  the  president,  for' the  purpose,  could  make  a  seizure,  properly 
speaking,  under  the  act,  or  in  other  words,  could  take  property 
for  the  purpose  of  holding  and  proceeding  with  it  in  the  manner 
prescribed  by  the  act,  the  question  still  remains,  whether  the 
defendant,  by  taking  the  vessel  in  question  into  his  possession,  under 
the  circumstances,  and  in  the  manner  and  for  the  purpose  he  did, 
assumed  unauthorised  power,  and  is  consequently  liable  to  the 
plaintiff  for  it 

By  the  eighth  section  of  the  act,  it  was  made  lawful  for  the  pres- 
ident, or  such  person  as  he  might  empower  for  the  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States,  or 
of  the  militia,  as  should  be  necessary  ^  to  prevent  the  violation,  and 
to  enforce  the  due  execution,  of  the  act"  Under  instructions  from 
the  president,  and  pursuant  to  the  power  thus  given  him,  a  military 
force,  by  orders  issued  by  the  secretary  of  war,  was  placed  at  di£fer- 
ent  points  upon  the  northern  frontier  at  Niagara,  at  Sackett*s  Har- 
bor, and  at  Flattsburgh  upon  Lake  Champlain.  The  defeadant 
was  a  captain  in  the  army,  stationed  at  the  latter  place,  and  was 
ordered  by  the  commanding  general  of  the  station,  to  take  post^ 
with  his  company,  at  Rouse's  Point  o&  the  lake,  near  the  frontier 
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line^  for  the  purposes  mentioned  in  the  section  of  the  act  just 
referred  to,  with  instructions  faithfully  to  execute  those  purposes. 
Under  the  orders  thus  given  him,  and  while  stationed  at  the  post 
so  assigned  him,  the  defendant,"at  Champlain,  a  port  a  short  dis- 
tance this  side  of  the  line,  took  possession  of  the  vessel.  The  ves- 
sel was  fastened  to  the  dock,  but  was  wrecked  and  destroyed  in  the 
night  of  the  same  day  by  a  storm,  so  that  it  could  no  longer  be  the 
subject  of  detention,  of  redelivery,  or  of  any  proceeding  under 
the  act. 

Though  the  destination  of  the  vessel  was  only  to  Champlain,  and 
it  was  not  intended  to  pass  the  line,  it  had  arms  and  munitions  of 
war  aboard,  which  were  intended  to  be  taken  across  the  line,  though 
by  another  conveyance,  to  and  for  the  use  of  the  insurgents  in  Can- 
ada, then  in  arms  near  the  line.  If  the  vessel  itself,  as  the  plain- 
tiff would  maintain,  was  not  liable  to  seizure,  not  being  in  fact, 
^<  about  to  pass  the  Une^**  the  arms  and  munitions  of  war  aboard  it, 
among  which  were  eight  tons  of  fixed  ammunition,  clearly  were  so 
liable ;  and  these  could  not  be  seized  and  secured  without,  or  other- 
wise than  by  arresting  and  taking  possession  of  the  vessel.  And 
even  supposing  that  the  military  force,  so  far  as  concerns  seizures 
of  property,  was  intended  to  act  in  aid  of  the  civil  authority,  or 
rather  of  the  civil  officers  mentioned  in  the  first  section  of  the  act, 
and  that  the  commander  of  such  force  had  not  the  power  of  seizure 
those  officers  had,  he  might,  at  least,  when  necessary,  take  property, 
as  a  precautionary  measure  to  prevent  an  intended  violation  of 
the  act,  and  detain  the  property  until  an  officer,  having  the  power 
to  seize  and  hold  it  for  the  purpose  of  proceeding  with  it  in  the 
manner  directed,  might  be  procured  and  act  in  the  matter.  With- 
out such  power,  how  could  the  military  force  fully  perform  the  duty 
assigned  it,  or  be  effectually  employed,  ''  to  prevent  the  violation^ 
and  to  enforce  the  due  execution  of  the  actV*  In  this  view,  which 
is,  perhaps,  a  view  more  limited  and  restricted  than  might  be  con- 
sistently taken,  the  defendant  did  not  exceed  the  authority  given 
him  by  the  act ;  and  as  it  does  not  appear  that  the  loss  of  the  ves* 
sel  was  the  consequence  of  any  want  of  ordinary  care  on  his  part, 
he  cannot  be  held  liable  for  it 

2.  The  plaintiff  having,  as  appears  from  what  has  been  said,  no 
cause  of  action  against  the  defendant,  the  question  arifiing  under  tha 
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Statute  of  limitations  ceases  to  be  of  any  importance  in  the  case. 
Still,  the  question  having  claimed  and  received  consideration,  it 
may  be  well  to  say  a  few  words  upon  it,  rather  than  pass  it  over  in 
entire  silence. 

The  statute  of  limitations  of  this  state  runs  in  favor  of  a  party 
although  he  be  absent  from  and  resides  out  of  the  state,  if  he  have, 
to  use  the  words  of  the  statute,  **  known  property  vnthin  the  state^ 
which  covldy  hy  the  common  and  ordinary  process  of  law^  be 
attctched."  The  meaning  and  intention  are  that  the  statute  shall  not 
run  in  favor  of  a  party  who  is  not  subject  to  process ;  but  if  he  be 
subject  to  process,  either  by  being  personally  within  the  state,  or 
having  known  attachable  property  within  it,  the  statute  runs  in  his 
fevor. 

It  was  settled  by  the  supreme  court  of  the  state,  in  the  case  of 
Wheeler  v.  Brewer,  20  Verm.  113,  that,  "actual  knowledge  of  the 
property  and  of  the  defendant's  title  to  it,  need  not  be  possessed  by 
the  plaintiff,  if  by  reasonable  diligence  he  would  acquire  that  knowl- 
edge ;  but  in  order  to  warrant  this  inference,  and  thereby  to  bar 
the  action,  the  defendant's  ownership  of  the  property  must  be  noto- 
rious to  such  an  extent,  that  it  would  not  escape  a  reasonable 
search  and  inquiry  on  the  part  of  the  plaintiff."  Taking  this  to  be 
the  law  of  the  state,  the  inquiry  here  is,  whether  the  defendant  had 
such  property,  and  whether  the  plaintiff,  b^  reasonable  diligence, 
might  have  obtained  knowledge  of  it. 

It  appears  that  the  defendant  owned  a  large  and  valuable  farm, 
with  stock  upon  it,  in  Bennington,  in  this  state,  situate  about  two 
miles  west  of  the  village,  on  the  great  road  to  Albany,  called  and 
known  as  the  Dimick  farm,  and  formerly  occupied  many  years  by 
the  defendant's  father  as  a  tavern  stand.  The  farm  consisted  of 
two  hundred  acres,  was  of  the  value  of  six  thousand  dollars,  and 
was  conveyed  to  the  defendant  by  his  father,  subject  to  a  life  estate 
in  the  father,  by  a  deed  duly  executed  and  recorded  in  1830.  The 
father  died  in  1839,  and  the  defendant  has  ever  since  leased  the 
farm,  with  the  stock  upon  it,  to  tenants,  who  have  occupied  it  under 
him.  Both  farm  and  stock,  during  the  whole  time,  have  been 
set  in  the  list,  for  the  purpose  of  taxation,  in  the  name  of  the  defen- 
dant, with  the  name  of  the  occupant,  and  were  generally  known 
in  the  town,  which,  it  is  to  be  observed,  was  not  only  the  seat  of 
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jasUce  for  the  county,  but  a  town  otherwise  of  much  note,  to  be  the 
property  of  the  defendant. 

In  addition  to  these  facts,  it  is  to  be  borne  in  mind,  that  Ben- 
nington, where  the  property  was  situate,  was  the  dwelling-place  of 
the  family,  while  living,  to  which  the  defendant  belonged,  the  place 
where  he  was  brought  up,  and  where  he  might,  if  anywhere,  claim 
to  have  his  domicil,  though  personally  absent  therefrom,  except  on 
occasional  returns,  during  his  long  service  in  the  army ;  and  taking 
all  the  facts  together,  it  appears  to  us,  that  they  well  warrant  the 
conclusion,  that  the  plaintiff  might,  in  the  course  of  the  six  years 
allowed  him  for  inquiry,  by  using  reasonable  diligence  and  due 
means,  have  ascertained  and  attached  the  property. 

Such  being  our  opinion  upon  the  several  questions  involved  in 
the  case,  the  defendant  is,  of  course,  entitled  to  judgment,  and 
judgn^ent  must  be  entered  up  for  him  on  the  verdict  accordingly. 
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The  Rutland  &  Burlington  Railroad  Company  f>.  William 
A.  Crocker. 

Two  iDstruments  between  substantially  the  same  parties,  if  made  at  the  Mune  time, 
and  constituting  the  same  transaction,  may  explain  and  control  each  other, 
although  they  do  not  in  terms  refer  to  each  other. 

The  plaintiffli  contracted,  in  writing,  with  the  Taunton  Locomotive  Manuflustnring 
Company  for  twelve  locomotives  to  be  delivered  at  certain  specified  times.  On 
the  same  day  the  defendant,  president  of  said  Locomotive  Company,  subscribed 
for  seventy  shares  in  the  plAintiiT^s  company,  *^  payable  in  cash  on  the  delivery  of 
the  last  engine  of  twelve  from  the  Taunton  Locomotive  Manufkcturing  Co." 
Held,  that  parol  evidence  was  admissible  to  prove  that  these  two  contracts  were 
parts  of  the  same  transaction;  and  if  so,  that  the  subscription  was  not  payable 
until  the  last  engine  mentioned  in  said  contract  had  been  delivered.  Delivery  of 
any  other  twelve  engines  by  said  company  would  not  be  sufficient. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion  of  the 
court.     The  cause  was  argued  at  a  previous  term  bj 

JS,  H,  Hoar  and  K  H,  Bennetty  for  the  defendant. 

01  lAnsley  and  E,  J,  Phelps^  for  the  plaintiffs. 

At  the  present  term  the  opinion  of  the  court  was  deliyered  bj 
Nelson,  J. — This  action  was  brought  to  recover  the  amount 
and  interest  of  a  subscription  of  stock,  1  June,  1847,  to  the  Cham- 
plain  and  Connecticut  River  Railroad  Company,  incorporated  by  the 
legislature  of  Vermont  The  name  of  the  corporation  was  subse- 
quently changed  to  that  of  the  plaintifl^  in  this  suit 
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Bj  the  tenns  of  the  subscription  the  subscribers  bound  them- 
selves to  take  the  number  of  shares  affixed  to  their  names,  and  to 
paj  for  the  same,  according  to  several  assessments  from  time  to 
time,  as  ordered  under  the  charter,  and  upon  certain  conditions 
particularly  specified  in  the  subscription  paper. 

The  defendant's  subscription  was  special  for  seventy  shares, 
*  payable  in  cash  on  delivery  of  the  last  engine  of  twelve,  from 
the  Taunton  Locomotive  Manufacturing  Company."  The  shares 
were  one  hundred  dollars  each. 

Evidence  was  given  on  the  part  of  the  plaintiffs,  tending  to  show 
that  the  several  conditions  stated  in  the  subscription  paper  had 
been  complied  with,  and  that  the  assessments  upon  the  stock  had 
been  duly  made,  and  notice  given  to  the  defendant,  that  all  the 
requirements  of  the  charter  had  been  observed,  and  the  road  con- 
structed. 

In  respect  to  the  special  condition  annexed  to  the  subscription 
of  the  defendant,  the  proof  was  that  the  Taunton  Locomotive  Co. 
had  delivered  fourteen  engines,  the  last  of  which  was  delivered  the 
latter  part  of  September,  1851,  and  the  twelfth  on  the  latter  part 
of  February  of  the  same  year ;  that  the  engines  were  new,  and 
manufactured  at  the  company's  establishinent ;  that  Mr.  W.  W. 
Fairbanks  was  the  general  agent,  and  the  defendant  the  president 
of  the  company. 

The  defendant,  in  the  course  of  the  trial,  gave  in  evidence  a 
vote  of  the  directors  of  the  plaintiff  corporation,  under  date  of  the 
4th  June,  1847,  approving  of  a  contract  made  with  the  Taunton 
Locomotive  Company  for  twelve  engines ;  and  offered  in  evidence* 
the  contract,  bearing  date  the  1st  June,  1847,  and  in  connection 
therewith  proposed  to  call  said  Fairbanks,  the  agent,  to  prove  that 
this  is  the  contract  for  the  engines  referred  to  in  the  defendant's 
subscription,  and  that  the  whole  number  of  engines  had  not  been 
delivered.  The  court  rejected  the  evidence,  holding  that  the  sub- 
scription was  payable  upon  the  delivery  of  any  twelve  engines  by 
the  Taunton  Company. 

After  the  fullest  consideration  I  am  satisfied  the  court  erred  in 
excluding  this  evidence.  The  terms  of  the  clause  annexed  to  the 
subscription  import  some  previous  agreement,  or  understanding,  in 
respect  to  these  engines,  between  the  parties.    The  money  was  to 
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be  paid  on  the  delivery  of  the  last  engine  of  twelve  from  the  works 
of  which  the  defendant  was  the  head.  There  must  have  been  an 
agreement  for  the  delivery  of  twelve  engines,  and  probably  at  some 
specified  time  or  times  and  especially  some  specified  time  within 
which  the  last  was  to  have  been  delivered,  as  the  payment  of 
the  money  depended  upon  the  delivery;  for,  if  there  was  no 
specified  time,  either  in  fact  or  in  contemplation  of  law,  the 
subscription  might  have  been  rendered  nugatory  at  the  elec- 
tion of  the  defendant.  He  could  have  postponed  the  delivery 
indefinitely.  Again,  as  the  event  upon  which  the  payment  of  the 
money  was  to  be  made,  to  wit,  the  delivery  of  the  last  of  the  twelve 
engines,  depended  upon  the.  act  of  the  defendant  himself,  unless 
there  was  some  agreement  binding  him  or  his  company  to  deliver 
the  engines,  not  only  the  last  one  of  the  twelve,  but  each  and  all 
of  them,  the  subscription  would  have  been  a  contract  wholly  upon 
one  side,  as  no  obligation  or  duty  would  exist  on  the  part  of  the 
defendant  to  deliver  the  engines,  and  the  time  of  payment  might, 
therefore,  never  happen. 

In  order  to  give  the  subscription  any  binding  operation  or  efiect 
against  the  defendant,  it  seems  to  us  that  the  reference  to  the  twelve 
engines,  and  the  delivery  of  them,  must  be  construed  as  relating  to 
some  contract  between  the  parties  providing  for  the  manufacture 
or  procurement  of  the  same,  previously  entered  into ;  and  which, 
when  produced,  or  proven,  would  explain  the  intent  and  meaning 
of  the  words.  The  court  was  misled,  at  the  moment,  on  the  trial, 
from  a  consideration  of  the  difficulty  of  permitting  parol  evidence 
to  connect  the  two  instruments ;  and  that  the  rule  should  be  con- 
fined to  papers  explanatory  of  the  transaction  which  on  the  face  of 
them  referred  to  one  another.  But  the  rule  thus  applied  is  mani- 
festly too  narrow.  The  paper  is  admissible,  and  relevant,  if  in 
point  of  fact  it  is  a  part  of  the  same  transaction ;  2  Denio  133. 
This  principle  is  conclusive  against  the  ruling  upon  the  point  in 
question.  The  evidence  offered  and  rejected  was  full  to  make  out 
not  only  the  contract  in  respect  to  the  engines,  but  also  that  it  con- 
stituted a  material  element  in  the  contract  of  subscription.  It  was 
made  of  even  date  with  it,  between  substantially  the  same  parties, 
and  the  same  number  of  engines :  the  price,  time,  and  terms  of 
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I  delivery  agreed  upon,  and  approved  by  the  directors  of  the  railroad 

company,  the  plaintiffs,  four  days  ailerwards. 
•  We  should  add  that  this  seems  to  be  the  interpretation  given  to 

the  clause  in  the  subscription  by  the  pleader  in  the  declaration. 

There  are  several  other  very  important  questions  presented  in 
the  case,  and  which  were  argued  by  the  counsel,  but,  as  the  case 
must  go  down  for  a  new  trial,  we  shall  leave  them  for  a  more  full 
consideration  and  further  argument,  as  the  facts  may  appear  upon 
the  second  trial. 

New  trial  granted,  with  venire  de  novo ;  costs  to  abide  event 
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IN  CHANCERY;    CHITTENDEN  COUNTY. 

Byron  Stevens  r.  The  Rutland  and  BuRLmaTON  Rail- 
road Company  and  others. 

CkrporaHon, 

a  corporation,  created  for  the  purpose  of  constnictixig  a  railroad  between  certain 
termini,  enjoined  from  naing  the  fhndB  obtained  for  that  purpoae  or  from  pledg- 
ing their  credit  for  the  purpose  of  extending  their  road  beyond  thoee  termini. 

In  this  case  the  R.  fc  B.  R.  Company  were  incorporated  by  an  act  of  the  legislature, 
passed  in  1B4S,  for  the  purpose  of  building  a  railroad  "  from  some  point  at  Bur- 
lington, thence  southwardly  through  the  counties  of  Addison,  Rutland,  and 
Windsor  or  Windham  to  some  point  on  the  west  bank  of  Connecticut  Riyer.'* 
This  road  they  oonstmoted  in  accordance  with  the  provitlonB  of  their  charter,  and 
36 


The  following  opinion  of  the  Hon.  Milo  L.  Bennett,  which  ^  ^^ 
was  delivered  by  him  in  February,  1851,  while  setting  as  the  , 
chancellor  of  the  third  judicial  circuit,  was  published  in  a  pamphlet 
soon  after  it  was  delivered.  The  decision,  in  support  of  which 
the  opinion  was  given,  was  acquiesced  in,  and  the  questions  involved 
in  it  did  not,  therefore,  undergo  the  revision  of  a  higher  tribunal ; 
but  both  the  decision  and  the  opinion  have  been  frequently  cited 
with  approbation,  and  a  desire  has  been  expressed  by  several 
members  of  the  profession  for  its  publication  in  a  more  durable 
form.  Moreover  the  pamphlet,  of  which  but  a  very  limited  edi- 
tion was  published,  has  long  since  been  out  of  print,  and  its  pub- 
lisher has  been  unable  to  answer  the  frequent  calls  which  have 
been  made  upon  him  for  it  For  these  reasons  it  has  been  thought 
advisable  to  republish  it,  by  the  permission  of  the  chancellor,  as  an 
appendix  to  the  present  volume. 
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the  legislature  then  (in  I860,)  passed  an  additional  act  authorizing  them  to  extend 
their  road  '^  from  their  present  terminus  in  Burlington,  northwardly"  &c.  ''to 
any  point  or  points  in  the  town  of  Swanton  in  the  county  of  Franklin,"  which 
act  the  company  voted  to  accept  as  an  amendment  to  their  charter  and  were  pro- 
ceeding to  carry  out  its  purpose.  To  this  amendment,  and  to  the  acceptance  of  it 
hy  a  majority  of  the  stockholders,  and  to  the  proposed  action  of  the  corporation 
under  it,  the  complainant,  who  had  pre'viously  hecome  a  member  of  the  corpora- 
tion by  subscribing  and  paying  for  five  shares  of  its  capital  stock,  did  not  assent, 
and  brought  his  bill  in  chancery  to  enjoin  the  company  from  building  the  pro- 
posed extension.  Held^  that  the  proposed  extension  of  the  road  beyond  its  orig- 
inally designated  northern  terminus  was  a  Aindamental  change  from  the  original 
purpose  of  the  company's  incorporation  and  organization,  to  a  participation  in 
which  the  complainant  could  not  be  bound,  against  his  consent,  by  the  additional 
act  of  the  legislature  and  the  acceptance  of  it  by  a  majority  of  the  stockholders; 
and  that  he  was  therefore  entitled  to  an  injunction  restraining  the  company  from 
applying  the  fhuds  obtained  by  them  for  the  general  purpose  of  their  original 
creation,  or  the  income  of  their  road  already  built,  towards  building  said  exten- 
sion or  from  using  or  pledging  their  credit  for  that  purpose. 


Bill  in  Chancery,  the  nature  and  object  of  which  are  suffi- 
ciently stated  in  the  opinion  which  was  delivered  by 

Bennett,  Chancellor.  This  is  a  bill  preferred  before  the  chan- 
cellor of  the  third  judicial  circuit,  against  the  Rutland  and  Bur- 
lington Railroad  Company  and  three  of  its  directors,  by  a  stock 
holder  in  the  company ;  the  object  of  which  is  to  obtain  an  injunc- 
-tion  against  the  defendants,  restraining  them  from  applying  the 
funds  of  the  corporation,  or  pledging  its  credit  for  the  purpose  of 
constructing  a  railroad  from  Burlington,  in  the  county  of  Chitten- 
den, to  Swanton,  in  the  county  of  Franklin. 

It  appears  that  the  legislature  of  this  state,  at  their  session  in 
1843,  granted  a  charter  of  incorporation  to  divers  individuals,  and 
to  their  successors,  for  the  purpose  of  building  a  railroad  from  some 
point  in  Burlington,  through  the  counties  of  Addison,  Rutland  and 
"Windsor  or  Windham,  to  some  point  on  the  west  bank  of  the  Con- 
necticut river,  under  the  name  of  the  Champlain  and  Connecticut 
River  Railroad  Company.  This  name  was  subsequently  changed 
\  by  the  legislature,  to  the  Rutland  and  Burlington  Raili'oad  Com- 
pany. The  charter,  among  other  things,  provides  that  the  capital 
stock  of  the  company  shall  be  one  million  of  dollars,  with  the  right 
in  the  corporation  to  increase  it  to  an  amount  sufficient  to  complete 
said  road,  and  furnish  all  necessary  apparatus  for  conveyance. 
The  company,  after  having  procured  some  minor  amendments  to 
the  charter,  which  it  is  not  necessary  to  notice,  caused  the  books 
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to  be  opened,  the  stock  to  be  taken,  and  organized  in  due  time, 
under  tlie  law,  and  have  caused  the  road  to  be  constructed,  and  it 
has  for  some  time  been  in  successful  operation.  The  plaintiff,  upon 
opening  the  books,  subscribed  for  five  shares  of  the  capital  stock, 
has  regularly  paid  his  subscription,  each  share  being  one  hundred 
dollars,  and  he  has  ever  since  been  the  owner  of  said  shares.  After 
this  road  was  constructed,  and  while  in  operation,  the  legislature 
of  this  state  passed  an  additional  act  to  authorize  this  corporation 
to  extend  their  railroad,  at  any  time  within  three  years,  from  Bur- 
lington to  S wanton,  in  the  county  of  Franklin,  it  being  a  distance  of 
about  thirty  miles.  This  additional  act  also  provides,  that  the  corpor- 
ation, in  the  constraction  of  this  extension,  shall  have  all  the  rights 
and  privileges,  and  be  subject  to  all  the  liabilities  contained  in  the 
original  charter,  and  the  previous  supplementary  acts.  The  orator 
then  proceeds  to  allege  that  the  directors  who  are  made  parties  to 
this  bill,  and  vdthout  authority  from  the  board  of  directors  or  from 
the  corporation,  and  without  any  previous  notice,  and  in  bad  faith, 
and  for  the  purpose  of  prejudicing  the  interests  of  the  sharehold- 
ers, procured  the  legislature  to  pass  this  additional  act  of  1850, 
and  have  caused  it  to  be  accepted  by  the  board  of  directors ;  and 
that  the  directors  have  caused  a  meeting  of  the  stockholders  to  be 
called,  to  see  if  they  will  accept  of  this  act,  as  an  amendment  of 
then:  charter ;  and  that  they  threaten,  if  this  act  shall  be  accepted 
by  a  majority  of  the  corporation,  that  they  will  proceed  immedi- 
ately in  the  construction  of  this  extension,  and  for  that  purpose 
will  apply  the  funds  and  pecuniary  resources  of  the  corporation, 
and  pledge  its  credit,  to  whatever  extent  they  shall  find  it  necessa- 
ry, to  effect  the  ol]ject ;  and  this  too  without  the  consent  and  against 
the  will  of  the  minority  of  the  stockholders,  and  particularly  of 
the  orator,  who  alleges  that  he  has  not  and  will  not  consent  to 
accept  of  said  act  of  1850,  and  construct  said  extension,  and  that  he 
has,  ever  since  the  passage  of  the  act,  requested  the  defendants  to 
desist  from  the  same. 

These  are  the  material  facts  stated  in  the  bill,  which  has  been 

.  verified  by  affidavit    No  affidavits  have  been  filed  on  the  other 

side,  and  no  application  for  a  delay  of  the  hearing,  for  the  purpose 

of  answering  the  bill;  and  since  it  has  been  pending  before  the 

chancellor,  it  appears  the  corporation,  at  a  meeting  previously 
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called  for  that  purpose,  have  voted  to  accept  of  the  act  of  1850  as 
an  amendment  of  their  charter. 

The  question  is,  can  the  orator,  upon  such  a  state  of  facts,  daim, 
at  the  hands  of  the  chancellor,  his  injunction. 

It  is  an  admitted  principle,  that  in  partnerships,  and  joint  stock 
.associations,  they  cannot  by  a  vote  of  the  majority  change  or  alter 
\  /Iheir  fundamental  articles  of  copartnership  or  association,  against 
the  will  of  the  minority,  however  small,  unless  there  is  an  express 
or  implied  provision  in  the  articles  themselves  that  they  may  do  it 
It  is  equally  well  settled,  that  a  court  of  chancery  will,  upon  the 
application  of  an  individual  member  of  a  partnership,  or  joint  stock 
association,  restrain,  by  injunction,  the  majority  from  using  the 
funds  or  pledging  the  credit  of  the  partnership  or  association  in  a 
^  business  not  warranted,  and  not  within  the  scope  of  their  funda- 
mental articles  of  agreement.  Courts  of  equity  treat  such  pro- 
ceedings by  a  majority,  as  a  fraud  upon  the  other  members,  which 
/  they  will  neither  sanction  or  permit  To  prevent  the  commission 
of  fraud,  by  injunction,  has  been  one  of  the  earliest  and  most 
appropriate  heads  of  equity  jurisdiction,  as  well  as  to  relieve 
against  it,  when  coDfimitted.  It  was  upon  this  principle  that  Lord 
Eldon,  when  High  Chancellor,  upon  the  application  of  a  humble 
individual  member  of  a  company,  which  had  been  organized  for 
the  purpose  of  carrying  on  a  fire  and  life  insurance  business, 
restrained  the  company,  by  injunction,  from  embarking  also  in  the 
marine  insurance  business ;  though  the  applicant  had  paid  into  the 
funds  of  the  company  only  one  hundred  and  fifty  pounds  as  a 
deposite  upon  fifteen  shares,  and  the  company  gotten  up  by  the 
Rothschilds  of  England,  and  composed  of  six  or  seven  hundred 
individuals,  with  a  capital  of  ^vq  millions  sterling.  See  Natusch 
V.  Irving  and  others;  Gow  on  Part  Appendix,  576.  The  same 
principle  was  applied  to  a  corporation  by  the  Vice  Chancellor,  and 
by  Lord  Chancellor  Bbougham,  in  the  case  of  Ware  v.  The  Grand 
Junction  Water  Company,  2  Rus.  and  Mylne,  461  S.  C.  13  Cond. 
Ch.  Rep.  126.  The  Vice  Chancellor,  upon  the  application  of  a 
single  shareholder,  restrained  the  corporation,  not  only  from  embark- 
ing their  funds  and  credit  in  a  matter  beyond  the  provisions  of 
their  charter,  but  also  from  applying  to  parliament  for  a  change 
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in  the  charter,  which  would  warrant  it  The  change  desired  to  be 
made  in  that  case  was,  that  the  company  might  be  enabled  to  get 
their  supply  of  water  by  means  of  an  aqueduct  from  the  river 
Colne  instead  of  the  river  Thames,  as  authorized  to  do  under  their 
original  charter.  Lord  Bkougham,  on  appeal,  dissolved  that  part 
of  the  injunction,  it  is  true,  which  restrained  the  company  from 
applying  to  parliament  for  an  alteration  of  the  charter  in  the  par- 
ticular desired,  but  retained  the  residue  of  it  So  in  Ounliff  v. 
The  Manchester  and  BoUon  Canal  Company y  13  Cond.  Equity 
Rep.  131.  n.  the  Vice  Chancellor  restrained  the  corporation,  upon 
the  application  of  a  shareholder,  from  applying  to  parliament  for 
a  change  in  their  charter,  to  enable  them  to  convert  a  portion  of 
their  canal  into  a  railway,  and  from  applying  any  of  the  corporate 
funds  to  the  proposed  object.  '"""^^k 

It  was  well  conceded,  in  the  argument  on  the  defense,  that  if  the  J    ^ 
corporation  had  been  about  to  proceed  to  a  construction  of  the  con-r" 
templated  extension  without  the  act  of  1860,  it  would  have  been  a 
proper  case  for  an  injunction.    The  only  question  which  can  be      ^^ 
open  to  debate  is,  as  to  what  shall  be  the  effect  of  the  act  of  1850, 
and  a  subsequent  adoption  of  the  act  by  the  corporation,  upon  the 
individual  rights  of  a  shareholder  who  does  not  assent  to  its  adop- 
tion ?    K  bound  by  it,  there  is  no  equity  in  this  bill.    It  is,  and 
must  be  admitted,  that  the  legislature  has  no  constitutional  power, 
unless  it  be  reserved  in  the  grant,  to  change  or  alter  an  act  of 
incorporation  without  consent,  and  thereby  cast  upon  the  company 
new  land  additional  obligations,  or  take  from  them  rights  guarantied 
under  the  original  charter.    And  indeed  this  the  legislature  have 
not  attempted  to  do.    It  is  also  equally  true  that  it  is  a  part  of  the'h 
law  of  corporations,  that  they  act  according  to  the  voice  of  the 
majority.     But  it  is  to  be  remembered,  that  this  is  not  a  suit  in 
which  the  plaintiff  seeks  to  protect  himself  in  any  corporate  right, 
but  in  his  own  individual  right,  growing  out  of  the  fact  of  his 
having  become  a  corporator  by  his  subscription  and  its  payment, 
to  the  capital  stock  of  the  company.     One  of  an  aggregate  corpo- 
ration may  contract  with  the  company,  as  well  as  a  third  person ; 
and  the  rights  of  the  individual  so  contracting  are  no  more  distinct 
and  independent  in  the  one  case  than  in  the  other.    The  plaintiff,  •. 
by  his  subscription,  assumed  to  pay  to  the  corporation,  and  only/ 
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for  the  purpose  specified  in  the  charter^  its  amount,  according  to 
^the  assessments ;  and  there  was  at  the  same  time  a  trust  created, 
and  an  implied  assumption  on  the  part  of  the  corporation,  to  apply 
it  to  that  object,  and  none  other.     The  corporation  also  assumed 
upon  themselves  to  account  to  this  corporator  for  his  share  of  the 
dividends,  when  this  road  should  be  completed  and  put  in  opera- 
tion, and  for  his  share  of  capital  stock,  though  not  in   numero. 
The  charter,  in  this  case,  gives  to  the  state  the  right  to  purchase 
^«t  the  road  of  the  corporation,  after  a  given  number  of  years, 
upon  certain  terms  therein  specified.     The  relation  between  each 
original  shareholder  and  the  corporation  is  the  same.     The  obli- 
gation of  the  contract  between  the  legislature  and  the  corporation, 
after  an  acceptance  of  the  charter,  is  no  more  sacred  than  that 
which  is  created  between  the  corporation  and  the  individual  corpo- 
I    rator.     Does  any  one  suppose  the  legislature  could,  without  the 
^"  Ai  ^^'^^^^^  ^^  parties,  absolve  a  corporator  from  liability  on  his  sub- 
1  scription  to  the  corporation,  or  modify  it?  and  can  they  do  the 
reverse  of  it  ? 

It  is  conceded  that  there  is  a  class  of  alterations  in  a  charter,  which 
the  corporation  may  obtain  and  adopt,  that  would  not  so  essentially 
•*  ^  change  the  contract  as  to  absolve  the  corporator  from  his  subscription, 
or  give  him  a  right  to  complain  in  a  coui*t  of  justice,  in  case  he  had 
previously  paid  it  Where  the  object  of  the  modification  or  alter-i 
ation  of  the  charter  is  auxiliary  to  the  original  object  of  it,  and 
designed  to  enable  the  corporation  to  carry  into  execution  the  very 
purpose  of  the  original  grant,  with  more  facility  and  more  benefi- 
cially than  they  otherwise  could,  the  individual  corporator  cannot 
complain ;  and  I  should  apprehend  it  would  make  no  difference  with 
the  rights  of  a  corporation,  in  such  a  case,  though  he  could  show 
that  the  charter,  as  amended,  was  less  beneficial  to  the  corporators 
than  the  original  one  would  have  been.  The  ground  upon  which 
such  amendments  bind  the  corporator,  I  deem  to  be  his  own  consent. 
/  When  he  becomes  a  corporator  by  his  signing  for  a  portion  of  the  cap- 
ital stock,  he  in  effect  agrees  to  the  by-laws,  rules  and  votes  of  the 
company,  and  there  is  an  implied  assent,  on  his  part,  with  the  cor- 
poration, that  they  may  apply  for,  and  adopt  such  amendments  as 
are  within  the  scope,  and  designed  to  promote  the  execution  of  the 
^original  purpose;  and  he  signs,  and  the  corporation  receive  his 


\" 


APPENDIX  551 

SteyenB  v.  B.  &  B.  B.  Company  et  ala. 

subscription,  subject  to  such  implied  contingency ;  and  if  we  regard 
it  in  the  nature  of  a  license,  only,  it  would  not  alter  the  principle. 
Both  parties  having  acted  upon  it,  it  would  not  be  countermandable.  y 
But  suppose  the  object  of  the  alteration  is  2l  fundamental  change  v 
in  the  original  purpose,  and  designed  to  superadd  to  it  something  f  —  "^ 
which  is  beyond  and  aside  of  it ;  does  the  same  principle  apply  ? 
In  the  case  of  the  Union  Lock  and  Canal  Company  v.  Tovme,  1 
N.  H.  44,  the  company,  under  an  act  of  the  legislature  of  New 
Hampshire,  passed  December,  1808,  were  incorporated  for  the 
purpose  of  rendering  the  Merrimack  river  navigable  from  Reed^s 
Ferry  to  Amoskeag  Falls  ;  and  in  this  charter  the  company  were 
authorized  to  purchase  and  hold  real  estate  hot  exceeding  six  acres, 
and  to  exact  and  collect  toll  for  a  period  of  forty  years  only,  at  a 
rate  not  averaging  more  than  twelve  per  cent  per  annum  on  the 
capital  stock  invest('d.  In  June,  18Qd  (the  2dd),  the  legislatures 
passed  an  additional  act,  which  took  off  all  limitation  as  to  the  rate 
of  toll  and  tinae  of  itsduration,  and  authorized  the  company  to  pur- 
chase and  hold  real_ estate  nol  exceeding  one  hundred  acres. '^  In 
1812,  the  legislature  passed  another  act,  conferring  the  right  upon 
^^^^tuuHo'ryJ.  K  Sullivan  and  others  to  lock  Cromwell  Falls,  on  the  same  river, 
which  was  a  point  not  embraced  within  the  termini  of  the  act  of 
1808 ;  but  in  other  respects  the  acts  were  similar ;  and  in  this  act, 
Sullivan  and  his  associates  were  authorized  to  transfer  the  charter  j 
to  the  Union  Lodks  and  Canal  Company,  so  as  to  be  considered  a 
mere  addition  to  that  charter.  It  was  transferred  and  accepted  in 
August,  1813.  The  act  of  June,  1809,  was  passed  upon  the  peti- 
tion of  the  corporation,  and  the  defendant  became  a  member  of 
the  corporation  in  that  summer ;  but  whether  before  or  after  the 
23d  day  of  June  (the  day  of  its  passage),  does  not  distinctly  appear ; 
though  the  court  say,  from  the  declaration  it  appears  all  the  assess- 
ments were  made  after  that  date,  and  a  part  after  the  passage  of 
the  act  of  1812  and  the  acceptance  of  it.  It  became  material  to 
pass  upon  the  effect  of  both  acts.  The  court,  in  a  well  considered 
opinion,  given  by  Judge  Woodbubt,  held  that  each  of  the  subse- 
quent statutes  created  such  a  fundamental  change  in  the  original 
charter  as  to  absolve  the  defendant  from  all  liability  for  assess- 
ments made  after  the  passage  of  the  additional  acts,  there  being 
no  evidence  to  show  that  he  had  ever  personally  assented  to  them. 
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In  the  Middlesex  Turnpike  Corporation  v.  Lock,  8  Mass.  268, 
the  court  held  that  a  variation  and  change  in  the  course  of  the 
turnpike  road,  from  that  which  was  prescribed  in  the  original  char- 
ter, was  such  a  fundamental  alteration  as  to  absolve  the  subscribers 
from  the  payment  of  assessments  made  gfter  the  amendment  to  the 
charter,  upon  a  subscription  for  stock,  made  before.  The  supple- 
mentary act  in  that  case  was  passed  upon  the  application  of  the 
directors  of  the  company,  with  the  assent  of  the  corporation,  at  a 
meeting  duly  called  for  that  purpose,  and  the  alteration  proposed 
in  the  act,  was  in  the  course  of  the  turnpike  road  from  Bisket 
Bridge,  in  Tifngshoro^  to  the  Fork,  in  Bedford.  The  court  say 
that  the  defendant  was  not  bound  by  the  application  of  the  direc- 
tors to  the  legislature  for  the  alteration,  nor  by  the  consent  of  the 
corporation  thereto  ;  and  that  much  fraud  might  be  put  in  prac- 
tice under  a  contrary  decision.  The  court  did  not  decide  but  what 
the  corporation  had  still  remaining  in  them  the  legal  right  to  sell 
the  shares  in  such  a  case ;  but  it  would  be  indeed  an  idle  remedy, 
in  a  case  where  nothing  had  been  paid,  as  in  that  Besides,  the 
purchaser  would  come  in  under  the  charter,  as  amended. 

The  case  of  the  same  company  v.  Swan,  10  Mass.  384,  arose 
under  the  same  charter,  as  amended,  and  was  brought  to  recover 
assessments  on  Swan's  subscription,  made  after  the  amendment 
The  case  differed  from  the  one  in  the  8th  vol.  in  this :  Swan  was 
a  director  in  the  company,  and  joined  in  the  application  to  the  leg- 
islature for  a  change  in  the  charter,  and  when  it  was  claimed  by 
the  counsel,  that  that  fact,  in  connection  with  the  fact  that  he  was 
officially  concerned  in  making  the  road  under  the  amended  charter 
was  equivalent  to  an  individual  assent  to  the  amendment,  and 
bound  him  personally,  the  court  say  they  cannot  admit  the  sound- 
ness of  the  position.  They  say  that  in  the  promise  upon  which 
the  action  is  brought,  the  defendant  stands  as  an  individual,  and  in 
the  promise  referred  himself  to  what  the  legislature  had  done,  not 
to  any  probable  subsequent  grant  $  and  that  there  is  no  express 
oonsent  to  the  change,  and  none  can  be  implied,  for  the  defendant 
might  have  been  controlled  by  the  will  of  the  majority,  or  if  he 
concurred  in  the  votes  and  proceedings  of  the  corporation,  it  was 
as  a  corporator,  not  carrying  with  it  his  individual  concurrence ; 
and  judgment  was  entered  up  for  the  defendant    It  might  per- 
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haps  be  thought  that  this  was  spinniDg  rather  fine ;  but  we  have 
no  occasion  to  pass  upon  the  soundness  of  the  view  taken  in  this 
particular.  See  also  the  same  plaintiff  v.  Walker^  10  Mass.  390. 
I  cannot  see  that  the  case  of  Revere  v.  The  Bostmi  Copper  Gom- 
pany^  15  Pick.  351,  363,  cited  bj  the  defendant's  counsel,  makes 
for  thepa,  but  rather  the  reverse.  The  object  of  the  suit  was  to 
recover  an  indemnity,  which  the  plaintiff  claimed  *he  had  sustained 
in  consequence  of  the  defendant's  refusal  to  employ  him,  and  pay 
him  a  salary  agreeably  to  a  special  promise  which  he  had  made 
with  them,  which  by  its  terms  was  limited  to  the  time  for  which 
the  corporation  was  established,  provided  the  plaintiff  should  so 
long  live,  and  continue  to  perform  his  part  of  the  agreement  The 
plaintiff  was  a  stockholder,  and  took  charge  of  the  business  as  the 
agent  of  the  company.  The  business  of  the  company  proved 
unprofitable  after  a  trial  of  more  than  four  years,  and  a  majority 
of  the  corporation  voted  to  dissolve  the  company  and  wind  up  its 
concerns ;  and  for  that  purpose  appointed  trustees,  and  assigned 
their  effects.  They  also  discharged  the  plaintiff  from  their  serv- 
ice, and  gave  notice  to  the  executive  department  of  the  govern- 
ment that  they  claimed  no  further  interest  in  the  charter.  By  the 
by-laws,  the  officers  held  their  offices  for  one  year,  and  until  others 
were  appointed.  The  court  said  the  corporation  was  not  dissolved; 
and  that  the  plaintiff,  though  one  of  the  corporation,  was  not  bound 
by  the  vote  of  the  majority.  So  far  as  an  aggregate  corporator, 
he  might  be  bound,  they  say  ;  but  treating  him  as  an  individual, 
with  individual  rights,  he  was  not  bound  by  the  majority  vote. 
This  is  a  strong  case  to  show  the  distinction ;  and  the  plaintiff  had 
his  damages  allowed  him  afler  he  was  discharged  by  the  majority 
vote,  by  reason  of  the  defendants'  refusing  to  employ  him. 

The  case  of  the  Hartford  and  New  Haven  Railroad  Company 
V.  CrosweU,  5  Hill  385,  has  an  important  bearing  upon  the  one 
before  us.  The  amendment  in  that  case  to  ilie  origii)^  charter, 
authorized  the  defendant  to  purchase,  hold,  and  run  upon  the  sound, 
steamboats,  in  connection  with  their  railway,  and  gave  the  company, 
for  that  purpose,  an  increase  of  capital  not  exceeding  two  hundred 
thousand  dollars.  This  seems  to  be  nothing  more  or  less,  so  far  as 
principle  is  concerned,  than  an  extension  of  the  terminus  of  the 
road  at  New  Haven,  by  steam  power,  on  the  railroad  which  the 
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God  of  nature  has  made,  instead  of  a  railroad  by  land,  constructed 
by  the  art  of  mati.  This  amendment  was  accepted  both  by  the 
directors  of  the  company  and  by  the  corporation  convened  for  that 
purpose ;  and  yet  it  was  held  that  the  alteration  was  fundamental^ 
and  absolved  the  defendant  from  all  liability  for  the  assessments  on 
his  stock ;  there  being  no  evidence  that  the  defendant  had  person- 
ally assented  to  an  acceptance  of  the  amendment  In  that  case 
the  assessments  were  made,  and  had  become  payable,  and  had  been 
demanded  of  the  defendant,  before  the  amendment  of  the  charter. 
Ch.  J.  Nelson,  in  his  opinion,  lays  down  this  general  proposition, 
("that  corporations  can  exercise  no  power  over  the   corporators, 

•*•  j  beyond  those  conferred  by  the  charter  to  which  they  have  sub- 
'^  \  scribed,  except  on  the  condition  of  their  agreement  or  consent." 

This  is  a  sound  proposition.     The  consent  or  assent  may,  how-  f 

^  ever,  be  implied  in  a  class  of  cases,  as  has  already  been  stated ^  I 
/  where  the  amendment  is  not  regarded  as  fundamental^  and  can  be* 
brought  within  the  scope  of  the  original  purpose  of  the  association ; 
and  this  is  going  to  the  very  verge  of  the  powers  of  the  corpora- 
tion. It  is  difficult,  and  would  be  unwise,  to  attempt  to  lay  down 
'  any  general  rules  to  determine  in  what  precise  cases  the  assent  of 
the  corporator  should  be  implied,  and  in  what  not  It  is  sufficient.^ 
for  the  present  purpose  to  say,  that  his  assent  cannot  be  implied, 
in  a  case  like  the  present,  from  a  majority  vote.  Courts  may  diffisr, 
and  doubtless  will,  in  regard  to  what  alterations  shall  be  sufficient 
to  constitute  a  fundamental  change.  But  in  the  present  case,  I 
think,  on  this  point  there  can  be  but  one  opinion.  The  termini  of 
the  road,  as  fixed  by  the  charter,  are  Burlington,  and  some  point 
on  the  west  bank  of  Connecticut  River,  in  the  county  of  Windsor 
or  Windham.  The  capital  stock  is  one  million  of  dollars,  with  a 
right  in  the  corporation  to  increase  it  to  an  amount  sufficient  to 
complete  said  road,  and  furnish  the  necessary  apparatus  for  con- 
veyance. The  supplementary  act  of  1850  purports  to  authorize 
the  corporation,  within  three  years,  to  construct  and  extend  their 
railroad  from  the  terminus  in  Burlington,  to  some  point  in  Swanton, 
in  the  county  of  Franklin,  a  distance  of  about  thirty  miles ;  and 
the  act  provides  that  in  the  construction  of  the  road,  they  shall  have 
all  the  rights  and  privileges,  and  be  subject  to  all  the  liabilitiesy 
contained  in  theii*  original  charter,  and  the  acts  in  addition  to  It 
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The  franchise  granted  to  this  company  was  territorial ;  and  an 
extension  of  the  termini  necessarily  is  an  extension  of  the  fi-an- 
chise.  It  cannot  remain  the  same  thing  in  substance,  until  it  can 
be  established  that  a  part  is  equal  to  the  whole.  Besides,  the  com- 
pany may  increase  the  capital  stock  to  such  additional  sum  as 
shall  be  necessary  to  construct  the  extension. 

The  statute  of  1850  is  little  less  in  effect,  if  anything,  than  an 
attempt  to  create  in  a  summary  manner,  and  by  the  way  of  refer-  N 
ence,  a  new  corporation,  and  to  transfer  all  the  old  corporators  to 
it     If  all  the  corporators  had  assented  to  this  transfer,  it  was  well 
enough.     The  change  in  the  purpose  was  not  more  fundamental 
in  the  case  from  the  5th  of  Hill  than  in  this.    It  is  not  necessary  K 
that  the  business  should  be  changed  in  kind,  to  change  the  original  l--^ 
purpose.    If  this  is  not  a  change  in  purpose,  it  would  not  be  to  '^^ 
extend  the  road  in  one  direction  to  Canada  line,  and  in  the  other 
to  Massachusetts  line ;  and  there  would  be  no  limits  to  the  control 
which  the  corporation  might  acquire  over  the  individual  corpora- 
tors, and  this,  too,  without  their  consent,  except  ^  what  arises  from 
the  confines  of  legislative  authority. 

The  change,  then,  in  the  charter  being  fundamental  and  the 
corporation  not  being  able  to  bind  the  plaintiff  by  a  majority  vote, 
what  must  be  the  result  ?    If  he  had  been  sued  for  an  assessment 
upon  his  stock,  he  might  have  claimed  that  he  was  absolved  from    ^ 
att  liability  upon  the  acceptance  of  the  amendment.    And  is  not 
this  reasonable  ?     Shall  it  be  said  that  the  legislature  and  the  cor- 
poration have  power  to  embark  this  corporator  in  a  speculation  to 
which  he  has  never  consented  ?    If  it  can  be  done  in  one  case  it     t 
can  in  another.     But  having  paid  his  funds  into  the  corporation^)    ' 
he  has  a  right  in  chancery  to  compel  a  faithful  performance  of  the  \      *~ 
trust  by  the  corporation,  in  conformity  to  the  original  charter,  and    I,* 
to  keep  them  within  its  purview.    No  one  can  suppose,  that  upon 
the   payment  of  his   subscription,  the   personal  identity  of  the  ^ 
plaintiff  was  merged  in  the  corporation,  or  that  he  ceased  to  have 
distinct  and  independent  rights.     In  Rex  v.  Eastern  Counties  RaiU 
way  Company,  1  Railway  Cases  509,  the  King's  Bench  issued  a 
mandamus,  upon  the  application  of  a  minority,  against  the  com- 
pany, directing  them  to  proceed  in  the  construction  of  a  railroad 
which  had  been  chartered  between  two   pioints,  the  corporation 
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having  stopped  short  of  one  of  the  termini,  and  voted  to  go  no 
further. 

In  the  case  before  us,  it  must  follow,  if  the  plaintiff  is  not  bound 
by  the  conjoined  effect  of  the  act  of  1850,  and  a  majority  vote  of 
the  corporation,  the  defendants  can  stand  on  no  better  ground,  than 
a  voluntai7  association,  who  are  about  to  go  beyond  and  aside  of 
their  original  articles,  against  the  will  of  a  minority.  This,  in 
effect,  was  conceded  in  the  argument.  There  was  nothing  improper 
in  the  passage  of  the  act  of  1850,  though  upon  the  application  of 
a  portion  of  the  directors  of  the  company,  as  stated  in  the  bill. 
No  attempt  is  made  by  the  legislature  to  impair  the  obligation  of 
any  contract  between  themselves  and  the  corporation,  or  to  cast 
upon  the  company  any  new  and  additional  burthens  without  their 
consent.  There  was  no  attempt  to  impair  any  contract  arising 
under  the  prior  charter,  between  the  corporation  and  the  corpora- 
tor as  an  individual,  or  disturb  any  vested  right  in  either.  The 
act  is  not  mandatory ;  and  there  is,  in  fact,  an  implied  condition 
annexed  to  it,  that  it  is  to  be  accepted  by  alF whose  individual  and 
corporate  interests  are  to  be  affected  by  it,  before  it  shall  become 
operative.  But  suppose  this  act  had  been  mandatory  upon  the 
corporation  and  the  several  stockholders,  to  build  this  extension  in 
the  road  within  three  years ;  would  not  all  cry  out  against  its  pal- 
pable injustice  ?  Suppose,  instead  of  this,  the  legislature  had  left 
it  optional  with  the  corporation  to  accept  or  reject  the  act  of  1850, 
and  had  provided,  that  in  case  of  the  acceptance  of  the  amendment 
by  the  corporation,  it  should  bind  the  corporators  who  dissented 
from  it,  or  did  not  assent  to  it,  and  fhis,  too,  in  their  individual 
rights;  would  there  not  be  the  same  reason  to  cry  out  against  it? 
Would  it  not,  by  its  carrying  a  stockholder  into  an  enterprise  which 
he  had  never  consented  to,  and  changing  the  principles  of  liability 
^between  the  corporation  and  the  individual  corporator  from  what 
they  were  under  the  original  compact,  impair  and  disturb  vested 
rights  under  it  ?  I  have  no  hesitation  in  saying,  that,  in  my  opin-) 
ion,  it  would  be  beyond  the  pale  of  the  constitutional  authority  oq 
the  legislature. 

In  EUis  T.  MarshaUy  2  Mass.  269,  it  was  held  that  no  man 
could  be  made,  by  act  of  legislation,  a  member  of  an  aggregate 
corporation  without  his  personal  consent ;  and  the  same  principle 
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would  seem  to  apply  when  he  is  asked  to  remain  and  become  a 
corporator  under  a  supplementary  act,  to  be  attached  to  and 
become  a  part  of  the  charter,  where  that  which  it  is  proposed  to 
superadd  is  vital^  and  constitutes  a  fundamental  change  in  the 
charter,  which  is  but  the  constitution  of  the  company. 

The  case  of  Gray  v.  Monongahela  Navigation  Company  in 
Error,  2  Watts  and  Sergeant  150,  has  been  much  relied  upon  in 
the  defense.  The  purpose  of  the  incorporation,  as  specified  in  the 
grant,  was  to  construct  a  lock  navigation  on  the  Monongahela 
river.  In  the  charter  it  was  provided  that  tlie  company  might 
raise  their  dams  to  a  hight  not  exceeding  four  and  one-half  feet ; 
and  that  no  one  stockholder  should  have  to  exceed  ten  votes. 
Some  three  years  after  the  passage  of  the  act  a  supplemental  act 
was  passed  taking  off  the  limitation  as  to  the  hight  of  the  dams, 
and  permitting  tliem  to  be  raised  to  a  hight  not  exceeding  eight 
feet,  and  providing  that  a  share-holder  of  a  given  amount  might 
have  twenty  votes.  The  plaintiff  became  a  subscriber  for  stock 
soon  afler  the  charter  was  given,  and  the  action  was  for  certain 
installments.  The  alteration  was  at  the  request  of  the  directors. 
It  was  dainm^  that  the  alteration  changed  a  most  essential  feature 
in  the  original  charter,  and  would  absolve  the  defendant  below 
from  all  obligation  to  pay  his  assessments.  But  the  court  held 
otherwise,  and  I  do  not  know  that  I  should  differ  from  them.  In 
regard  to  the  provision  in  respect  to  a  change  in  the  ratio  of  votes, 
the  answer  given  by  the  judge  at  the  circuit,  in  his  charge  to  the 
jury,  would  seem  to  be  conclusive.  He  says,  it  was  to  correct  a 
palpable  blunder  in  the  first  act,  which  made  the  section  obscure 
and  contradictory ;  and  if  the  alteration  disturbed  the  obligation  of 
the  contract,  the  act  was  so  far  void,  and  the  contract  lefl  in  force. 
The  provision  enlarging  the  license  as  to  the  hight  of  the  dams 
erected  in  the  river,  was  evidently  a  furtherance  of  the  object  of 
the  original  grant,  which  was  to  construct  a  lock  navigation.  It 
might  well  be  said  that  the  corporation  had  an  implied  authority 
to  obtain  such  an  amendment  to  the  original  grant 

In  this  very  case  Ch.  J.  Gibson  says,  if  the  amendment 
extended  to  a  change  in  the  structure  of  the  association,  it  would 
have  been  fatal ;  and  it  was  so  held  by  that  court  in  the  Indiana 
and  Ebenshurgh  Turnpike  Company  v.  PkUlipSy  2  Penn.  184. 
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The  change  in  the  case  of  Irvin  v.  The  Turnpike  Company^  2 
Penn.  466,  was  in  the  location  of  a  part  of  the  road.  This  was 
held,  by  three  judges  against  two,  not  to  be  such  an  alteration  of 
the  grant  as  to  be  fatal ;  and  that  an  acceptance  of  the  amendment 
by  the  corporation  would  bind  the  individual  corporators. 

This  case  is  opposed  to  the  Massachusetts  cases,  and  I  am  not 
called  upon  to  say  which  I  should  be  disposed  to  adopt.  It  is 
sufficient  to  say,  that,  in  the  one  case  the  court  did  not  consider  the 
alteration  in  the  charter  as  a  fundamental  change  in  the  structure 
of  the  association,  wliile  in  the  other  it  was  so  considered.  And 
as  this  preliminary  question  is  determined,  so  the  result  must  fol- 
low. I  apprehend  neither  the  case  of  Lincoln  and  Kennebec 
Bank  v.  Richardson^  1  Greenl.  79,  or  of  Foster  et  ah.  v.  The 
Essex  Bankj  IG  Mass.  245,  lias  any  material  bearing  upon  the 
question  to  show  that  the  plaintiff  was  bound  individually  by  the 
majority  vote  of  this  corporation.  In  these  cases  there  had  been 
a  general  law  extending  the  cljarters  of  incorporated  banks  for  a 
specified  time,  and  only  for  the  purpose  of  their  closing  up  their 
business.  This  law  was  attacked,  as  unconstitutional,  by  the  Essex 
Bank,  when  sued  by  a  creditor,  ai^er  the  expira^n  of  their 
original  charter ;  and  it  was  well  held  that  the  law  only  went  to 
the  remedy  for  existing  rights,  and  in  no  possible  way  changed  or 
varied  the  contract  of  any  of  the  parties ;  and  it  was  binding 
upon  the  corporation  and  the  corporators,  whether  assented  to  or 
not. 

The  case  of  Ware  v.  Tlw  Grand  Junction  Water  Company,  13 
Cond.  Chan.  126,  has  been  relied  upon  to  defeat  the  equity  of 
this  bill.  The  Vice  Chancellor  allowed  a  special  injunction,  in  the 
terms  of  the  prayer  of  the  bill ;  the  first  branch  of  which  restrained 
the  company  from  making  any  application  to  parliament,  or  taking 
any  other  proceedings  for  obtaining  such  an  alteration  in  the  orig- 
inal charter,  as  was  desired ;  and  the  second  branch  merely  restrained 
them  from  carrying  those  alterations  into  execution,  independently 
of  such  legislative  sanction;  or  from  using,  or  permitting  to  be 
used,  the  seal,  name,  funds,  credit,  and  officers  of  the  company, 
with  a  view  to  effect  any  such  purpose,  under  their  existing  consti- 
tution. The  Lord  Chancellor  supported  the  injunction  of  the 
Vice  Chancellor,  so  far  as  related  to  all  such  acts  as  were  not 


APPENDIX.  559 

Sterens  «.  R.  fc  B..B.  Company  et  als. 

authorized  by  th^  then  present  constitution  of  the  company,  but 
dissolved  it,  so  far  as  to  permit  the  company,  as  a  qua  carporcUe 
body,  to  apply  to  parliament  for  an  alteration  in  their  charter,  so  as 
to  authorize  the  change  desired ;  but  restrained  them  from  apply- 
ing their  corporate  funds  to  that  purpose.  The  Chancellor  pro- 
ceeded upon  the  ground,  that  it  was  an  incidental  right  in  the 
corporators,  as  a  qtia  corporation,  to  apply  for  such  a  change ;  and 
that  the  plaintiff  subscribed  for  stock,  subject  to  such  a  contin- 
gency ;  and  that  all  the  arguments  touching  the  proposed  change, 
were  proper  for  a  committee  of  the  House  of  Lords,  or  Commons. 
He  evidently  goes  upon  the  ground  that  parliament  is  the  proper 
place  to  meet  the  question ;  and  that  if  parliament  decide  to  make 
the  alteration  proposed,  it  is  binding  upon  all  the  corporators.  I 
apprehend,  that  the  views  expressed  by  the  Lord  Chancellor  in 
that  case,  if  sound,  must  rest  upon  one  of  two  grounds ;  either  that 
the  change  asked  for  in  the  charter  was  not  a  fundamental  one,  or 
else  upon  the  ground  of  the  transcendent  powers  of  a  British  par- 
liament It  is  said  by  Lord  Coke,  ''  that  the  power  and  jurisdic- 
tion of  parliament  is  so  transcendental  and  absolute,  that  it  cannot 
be  controlled  or  confined,  either  for  causes  or  persons,  within  any 
bounds;"  and  in  Steph.  Elec.  Law,  vol.  1,  p.  11,  the  doctrine  is 
maintained,  that  the  statutes  of  the  realm  are  binding  upon  all  the 
subjects,  unless  they  are  repugnant  to  the  laws  of  Grod ;  and  that 
they  can  only  be  dispensed  with  by  the  same  authority  of  parliament 
with  which  they  were  made.  And,  though  other  writers  have  main- 
tained the  ground  that  there  are  certain  boundaries  set  to  the  exer- 
cise of  even  the  supreme  powers  of  a  British  parliament,  yet  it  is 
not  necessary  particularly  to  consider  this  subject  It  is  evident 
that  Lord  Brougham  in  the  case  of  Ware  v.  The  Grand  Junction 
Water  Works,  grounds  himself  upon  the  sovereign  and  uncontroUa-- 
Ue  powers  of  the  parliament.  The  change  in  the  charter,  asked 
for  in  that  case,  would,  under  most  if  not  all  the  decisions  in  this 
country,  be  regarded  as  a  fundamental  one.  The  argument  of 
Lord  Brougham,  at  least  in  one  particular,  does  not  seem  very 
sound.^  He  says,  'Hhe  company  ought  to  have  the  power  of 
obtaining  an  alteration  in  their  constitution,  or  that  the  plaintiff 
ought  to  have  come  in  as  a  member  of  it,  under  certain  conditions 
and  limitations.'*    But  would  the  conditions  and  limitations  be 
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more  sacred  than  the  constitution  itself  ?  and  if  parliament  might 
change  the  canstittiHon,  might  thej  not  dispense  with  the  conditions 
and  limitations.  See  Amer.  Law  Mag.  vol  6,  p.  93.  But  with  us, 
no  legislature  can  transcend  the  bounds  of  the  constitution.  It  is 
not  a  constitutional  tribunal,  to  hear  and  settle  the  rights  of  the 
parties,  as  Lord  Brougham  seems  to  consider  the  British  parlia- 
ment I  apprehend,  that  in  this  state,  no  court  of  chancery  would 
restrain  a  corporation  from  applying  to  the  legislature  for  a  funda- 
mental change  in  their  charter ;  and  a  sufficient  reason  would  be, 
that  if  the  additional  power  and  authority  changed  the  character  of 
the  original  contract,  and  defeated  the  vested  rights  of  the  stock- 
holders, the  act  would  bind  such  of  the  stockholders  only  as  con- 
sented to  the  alteration. 

Li  the  case  of  Coleman  v.  Eastern  Counties  Railway  Oompa^ 
nies,  10  Beavans'  1,  the  directors  of  the  railway  company,  for 
the  purpose  of  increasing  their  business,  proposed  to  guarantee 
certain  profits,  and  to  secure  the  capital  stock  of  an  intended  steam 
packet  company,  who  were  to  act  in  connection  with  the  railroad 
company  ;  and  it  was  held  not  to  be  within  their  power ;  and  they 
were  restrained  by  injunction,  upon  the  application  of  a  share- 
holder, even  though  it  appeared  that  the  shareholder  was  suing  at 
the  instigation  of  a  rival  company.  The  Master  of  the  Bolls,  Lord 
Langdale,  says,  '^  that  such  a  circumstance,  in  itself,  was  not  suffi- 
cient to  prevent  the  orator  from  obtaining  a  special  injunction,  upon 
the  merits  of  his  case.''  In  the  recent  case  of  Munt  v.  The  Shrews'- 
hary  and  Chester  Railway  Company^  Sd  vol.  of  English  Bep.  in 
Law  and  Equity,  144,  the  defendants,  by  various  acts  of  parlia- 
ment, were  empowered  to  construct  several  railways,  and  also  to 
build  wharves  and  warehouses,  for  the  purpose  of  the  traffic  of  the 
company,  upon  the  banks  of  the  river  Dee»  The  railway  com- 
pany brought  a  bill  into  parliament,  to  empower  them  to  improve 
the  navigation  of  the  river  Dee  having  no  power  to  apply  any  of 
the  capital  of  the  company  to  that  purpose,  under  the  original  char- 
ter. Upon  the  application  of  a  single  shareholder,  it  was  held  that 
the  directors  could  not  apply  any  of  their  funds  in  improving  the 
navigation  of  the  river  Deej  or  in  payment  of  the  expenses  of  get- 
ting a  bill  through  parliament  for  that  purpose ;  and  an  injonction 
was  granted  to  restrain  them  Ax)m  so  doing.    In  that  case,  it  was 


APPENDIX.  561 


Steveos  «.  R.  Ik  B.  B.  Comi»ny  et  all. 


a  conceded  fact,  that  the  prosperity  of  the  railway  company 
depended  materially  upon  the  navigation  of  the  river  being  kept 
in  good  condition,  and  that  it  was  then  in  a  state  of  deterioration ; 
and  the  company  bad  actually  expended  two  thousand  pounds  upon 
the  river,  before  the  bill  was  brought.  The  Master  of  the  Rolls 
says,  ^  80  far  as  the  power  of  a  court  of  chancery  extends,  it  has 
ttno/^^a^^'decided  that  companies  possessed  of  funds  for  objects 
which  are  distinctly  defined  by  act  of  parliament  cannot  be  allowed 
to  apply  them  to  any  other  purpose  whatever,  however  beneficial 
or  advantageous  it  may  appear  to  be  to  the  company,  or  to  indi- 
vidual members  of  the  company."  The  injunction  not  only  stayed 
them  from  expending  any  further  sums  of  money  upon  the  river, 
but  from  applying  to  parliament  for  an  alteration  of  the  charter,  at 
the  expense  of  the  corporation. 

In  the  1 3th  of  Eng.  Gond.  Bep.  132,  we  have  a  short  note  of  a 
case  following  the  note  of  the  case  of  Ounliff  v.  The  Manchester 
and  BoUan  Canal  Company,  in  which  it  is  said,  that  soon  after  the 
bill  was  filed  by  Gunliff,  one  Maudsley  filed  his  bill  agamst  the 
same  company,  and  for  a  similar  object ;  and  that  the  Vice  Chan- 
oellor  overruled  a  demurrer  to*  this  bill  and  that  an  answer  was 
put  in  and,  upon  a  hearing  upon  the  merits,  the  bill  was  dismissed. 
What  were  the  precise  allegations  in  Maudsle/s  bill,  cannot  be 
ascertained  from  the  note*  All  that  is  said  is,  that  the  bill  was  for 
a  similar  object  as  that  of  Gunliff.  If  the  bill  simply  charged  that 
the  company  were  about  to  apply,  as  a  qua  corporaHony  to  parlia- 
ment, for  an  act  to  convert  a  portion  of  the  canal  into  a  railway, 
and  that  they  threatened,  when  such  act  was  obtained,  to  apply 
their  funds  in  changing  the  canal  into  a  railway,  the  demurrer, 
upon  the  authority  of  the  case  of  Ware  v.  Grand  Junction  Water 
Oompanffj  was  rightfully  overruled.  And  if  the  answer  not  only 
denied  the  intention  of  the  company  to  use  any  of  the  ftinds  of 
the  corporation,  or  their  credit,  to  obtain  the  alteration  in  the 
charter,  and  also  denied  all  intent  to  apply  their  funds  to  the  mak- 
ing of  such  change  until  the  new  act  was  obtained,  the  bill  should 
have  been  dismif^sed  upon  the  doctrine  of  Lord  Brougham  that 
the  act  when  obtained  iirould  be  binding  upon  all  the  shareholders* 
But  if  this  would  be  so  in  England,  I  have  attempted  to  show  that 
it  must  be  attributed  to  the  uncontrollable  power  of  their  parlia- 
87 
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znent,  and  that  it  could  not  be  so  under  our  constitution.  If  the 
bill  alleged  that  the  company  were  about,  not  only  to  affix  the  cor* 
porate  seal  to  a  petition  to  parliament,  but  also  to  use  the  corpo- 
rate funds  to  defray  the  expenses  of  getting  the  new  act  passed,  as 
well  as  in  converting  the  canal  into  a  railway,  and  all  this  was  not 
denied  in  the  answer,  the  bill,  upon  the  whole  current  of  the  Eng- 
lish cases,  should  have  been  retained. 

The  Rutland  and  Burlington  Railroad  Company  is  but  a  private 
corporation,  so  far  as  the  stockholders  are  concerned ;  though  as 
it  regards  the  powers  of  the  legislature  to  authorize  the  taking  of 
private  property  for  public  use,  it  may  be  said  to  be  a  qua  public 
corporation.  The  stock  is  owned  by  individuals  who  compose  the 
corporation,  and  from  which  they  design  to  derive  a  profit ;  and 
they  manage  the  business  in  view  to  their  own  interest ;  and  it' 
does  not  become  a  public  corporation  because  the  public  interests 
may  be  incidentally  promoted  by  it  In  principle  it  is  like  a  turn- 
pike, a  canal,  or  bridge  charter ;  Ten  Bych  v,  Delaware  and 
Earitan  Canal  Company^  3  Harr.  (N.  J.)  22.  I  think  it  is  obvi* 
ous  beyond  a  reasonable  doubt,  upon  principle  and  authority,  that 
the  plaintijQT  is  not  bound  in  his  individual  rights  as  a  corporator, 
by  force  of  the  act  of  1850  and  the  migority  vote  of  the  corpora^ 
tion,  without  his  individual  assent  In  the  case  of  public  corpora- 
tions, as  in  towns,  counties,  &c.,  a  different  rule  may  obtain.  The 
distincticm  between  private  and  public  associations  and  corpora- 
tions has  been  well  settled  since  the  days  of  Lord  Coke.  (Coke 
Little.  181,  b.) 

In  case  of  public  associations  and  corporations  the  pahUe  good 
requires  that  the  voice  of  the  majority  should  govern,  and  hence 
the  power  is  more  favorably  expounded  than  when  created  for 
Tate  purposes  ;  and  it  would  seem  that  ptMic  convenience  required 
-  the  adoption  of  such  a  rule.  But  in  case  of  private  associations 
and  corporations  it  is  not  the  doctrine  that  a  majority  can  bind  the 
minority  in  a  matter  beyond  and  aside  of  their  original  articles  of 
association,  or  charter  of  incorporation,  unless  it  be  by  spedal 
agreement  giving  such  power,  which  must  be  a  part  of  the  original 
association. 

If,  in  a  case  like  the  present,  the  majority  cannot  bind  the 
mioority,  it  is  plain  that  there  is  an  equity  in  this  bill,  and  that  the 


3nce  r 
pri-l 
ired  \ 


APPENDIX.  568 

StoTens  o.  R.  Ik  B.  B.  Company  et  aU. 

defendants  can  stand  in  no  better  situation  than  if  they  had,  by  a  j 
vote  of  the  company,  proceeded  to  build  the  extension,  and  to  apply  I  i 
the  funds  and  credit  of  the  corporation  to  that  purpose,  without  I  * 
any  additional  act  of  the  legislature.  The  case  of  Livingstone  y. 
lAfnch  et  oL^  4  Johns.  Ch.  573,  was  the  case  of  a  voluntary  asso- 
ciation under  the  name  of  the  North  River  Steamboat  Company ; 
and  a  majority,  without  the  consent  of  the  minority,  changed  by  a 
vote  the  articles  of  association,  and  proceeded  in  their  business 
according  to  their  new  articles.  The  bill  was  brought  by  the 
plaintiff  against  the  majority  of  the  company  to  have  the  rights  of 
the  association  reinstated  on  their  former  basis ;  and  the  chancellor 
decreed  the  new  articles  nvU  and  voidy  and  set  up  the  old  articles, 
and  enjoined  all  further  proceedings  under  the  new  articles.  In 
the  case  of  Natusch  v.  Irving  et  cU,,  which  was  also  the  case  of  a 
voluntary  association,  an  injunction  was  allowed  to  restrain  them 
from  going  into  a  business  not  within  the  scope  of  the  original 
articles,  in  pursuance  of  a  vote  of  the  majority.  And  in  that 
case,  before  the  hearing,  the  defendant  had  offered  to  pay  back  all 
that  the  orator  had  paid  into  the  company,  with  interest  from  the 
date  of  the  payment,  and  also  to  fully  indemnify  him  against  all 
loss  by  the  transactions  o£  the  company  already  had  or  thereafter 
to  be  had  in  the  business  which  was  beyond  their  original  articles. 
Lord  Eldon  to  this  part  of  the  case  replies,  in  substance,  that  it 
is  not  competent  for  any  number  of  persons  in  a  partnership 
(unless  so  provided  for)  formed  for  specified  purposes,  to  effect 
that  formation  by  calling  upon  some  of  their  partners  to  receive 
back  their  capital  stock  and  interest  and  quit  the  concern,  which, 
in  effect,  would  be  merely  compelling  them  to  retire  upon  such 
terms  as  should  be  dictated  to  them,  so  as  to  form  a  new  company; 
and  that  it  is  the  right  of  a  partner  to  hold  his  associates  to  the 
specified  purposes  whilst  the  partnership  continues,  and  not  to  rest 
upon  indemnities  with  respect  to  what  he  had  not  contracted  to 
engage  in ;  and  that  a  partner  cannot  be  compelled  to  part  with 
his  shares,  though  for  double  what  he  originally  gave  for  them ; 
and  that  it  may  be  his  principal  reason  for  keeping  them,  to  have 
the  partnership  carried  on  according  to  the  original  contract  This 
doctrine  of  Lord  Chancellor  Eldon  necessarily  grows  out 
doctrine  that  it  is  the  business  of  courts  of  justice  to  enforce 
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contracts  of  parties,  not  to  make  them.  To  give  to  courts  not  only 
the  power  to  enforce,  but  also  the  power  to  make,  or  even  modify 
in  one  iota  a  contract  fairly  made,  would  be  the  rankeit  degpotum, 

I  am  not  ready  to  suppose  the  directors  in  procuring  the  act  of 
1850  to  be  passed,  or  the  corporation  in  accepting  that  act,  acted 
in  bad  faith  to  any  of  the  old  stockholders ;  but  doubtless  they 
were  governed  by  the  most  honorable  motives  and  meant  it  for 
the  best  good  of  all  concerned,  notwithstanding  the  allegations  in 
the  bill.  The  case  is  not  put  at  all  upon  the  allegations  in  the  bill 
imputing  bad  faith  to  the  directors  in  obtaining  the  act  of  1850. 
If  it  was,  it  would  be  very  material  to  the  merits  of  the  question 
that  the  bill  should  be  answered.  The  ground  assumed  is,  that| 
this  corporation  had  the  funds  of  the  original  stockholders  for  an  | 
object  distinctly  defined  in  the  original  charter,  and  that  they  can- 
not be  allowed  to  apply  them  to  any  other  purpose  whatever, 
without  the  consent  of  the  stockholders,  and  that  to  do  it  would  be 
a  breach  of  trust. 

In  regard  to  the  expediency  of  bringing  this  bill,  the  chanceDor 
cannot,  and  has  no  right  to  judge.  The  orator  has  the  constitu- 
tional and  sole  right  of  determining  this  matter  ;  and  if  he  thinks 
it  expedient,  we  must  acquiesce  in  it ;  and  no  plea  of  the  public 
good  or  inequality  of  interests  involved  can  justify  the  chancellor 
in  denying  to  the  orator  a  right  which  is  clearly  accorded  to  him 
by  well  established  chancery  principles.  The  public  good  is  best 
promoted  by  an  impartial  administration  of  justice  according  to 
the  right  of  the  case;  and  courts* cannot  measure  the  equality  or 
inequality  of  interests  in  the  litigant  parties  and  make  that  a  basis 
for  a  decision,  notwithstatiding  what  has  been  urged  in  the  argu- 
ment. 

Where  it  is  clearly  shown  that  a  corporation  is  about  lo  exceed 
its  powers,  and  to  apply  their  funds  or  credit  to  some  object  beyond 
their  authority,  it  would,  if  the  purpose  of  the  corporation  wa» 
carried  out,  constitute  a  breach  of  trust ;  and  a  court  of  equity 
cannot  refuse  to  give  relief  by  injunction.  See  Aagar  v.  The 
Regenfs  Canal  Company,  Cooper's  Eq.  77 ;  The  River  Dan 
Navigation  Company  v.  North  Midland  Railway  Company^  1 
Railway  Cases  153-4.  The  case  from  the  1st  vol.  of  Railway 
Cases  was  before  the  Lord  Chancellor,  and  he  uses  this  language : 
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**  If  these  companies  go  beyond  the  powers  which  the"  legislature 
has  given  them,  and  in  a  mistaken  exercise  of  those  powers  inter- 
fere with  the  property  of  individuals,  this  court  t«  bound  to  inter- 
fere ;  and  that  was  Lord  Eldon's  ground  in  Aagar  v.  The 
Regents  Canal  Company^  The  Lord  Chancellor  further  adds : 
**  I  am  not  at  liberty  (even  if  I  were  in  the  least  disposed,  which 
I  am  not,)  to  withhold  the  jurisdiction  of  this  court,  as  exercised 
in  the  case  of  Aagar  v.  The  Regenfs  Canal  Company,'*  In  that 
case  Lord  Eldon  proceeded  simply  on  the  ground  that  it  was 
necessary  to  exercise  this  jurisdiction  of  chancery  for  the  purpose 
of  keeping  these  companies  within  the  powers  which  the  acts  give 
them.  And  it  is  added,  "  and  a  most  Wholesome  exercise  of  the 
jurisdiction  it  is ;  because,  great  as  the  powers  necessarily  are,  to 
enable  the  companies  to  carry  into  effect  works  of  this  magnitude, 
it  would  be  most  prejudicial  to  the  interests  of  all  persons  with 
whose  property  they  interfere  if  there  was  not  a  jurisdiction  con- 
tinually open  and  ready  to  exercise  its  power  to  keep  them  within 
their  legitimate  limits."  It  cannot  justify  the  chancellor  in  refus- 
ing to  exercise  the  jurisdiction  of  chancery  because  the  defendants 
may  claim  the  right  to  proceed  under  color  of  the  act  of  1850. 
It  is  a  settled  principle  that  the  circumstance  of  the  defendant's 
acting  under  color  of  law,  simply,  can  form  no  justification.  The 
question,  after  all,  will  be:  does  the  law  justify  the  act  which  is 
being  done,  or  threatened  to  be  done?  Oshom  v.  77ie  Bank  of  the 
United  States,  9  Wheaton  738.  If  a  law  is  unconstitutional  it 
can  give  no  authority.  If  the  power  it  confers  is  abused,  or 
exceeded,  the  person  acting  under  the  color  of  law  is  a  wrong 
doer.  In  the  case  at  bar  the  corporation  had  no  power  to  build 
the  extension  under  their  original  charter ;  and  the  act  of  1850  is 
not  binding  upon  the  orator  without  his  consent  i 

The  injunction  must  therefore  be  allowed,  but  only  so  far  as  to 
restrain  the  defendants  until  the  further  order  of  the  chancellor 
from  applying  the  present  funds  of  the  corporation,  or  their  income 
from  their  present  road,  either  directly  or  indirectly  to  the  purpose  . 
of  building  said  extension  in  said  road,  or  to  pay  land  damages 
and  other  expenses  which  may  be  contingent  upon  the  building  of 
it ;  and  also  from  using  or  pledging,  directly  or  indirectly,  the  credit 
of  the  corporation  in  effecting  the  object  of  the  extension ;  and  at 
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the  same  time  the  company  will  be  left  at  liberty  to  baild  the 
extension  with  any  new  funds  which  they  may  see  fit  to  obtain  for 
that  specific  object. 

Though  this  is  but  an  interlocutory  decree,  made  upon  the  plain- 
tiff's equitable  rights  as  disclosed  in  the  bill,  still,  it  having  been 
twice  argued,  and  it  being  a  case  of  considerable  interest  and 
importance,  I  have  deemed  it  proper  to  publish,  somewhat  at 
length,  the  grounds  of  my  opinion.  '^  To  err  is  human ; "  and  if, 
upon  more  mature  consideration,  the  conclusion  of  my  own  mind 
shall  be  found  to  be  unsound,  and  not  in  accordance  with  principle 
and  authority,  I  rejoice  that  they  may  be  corrected  by  a  superior 
tribunal. 

After  the  above  decision  was  announced,  and  before  the  injunc- 
tion was  issued,  the  defendants  proposed  to  file  bonds  to  indemnify 
the  plaintiff  against  all  damages  which  he  niight  sustain  by  reason 
of  the  extension;  upon  which  the  chancellor  suggested,  that  he 
did  not  deem  it  competent  for  him  to  make  contracts  for  the  par- 
ties ;  and  that  upon  the  authority  of  the  case  of  Natusch  t.  irtfing 
et  aL  it  could  make  no  difference,  if  filed,  in  the  result. 
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ACCOED  AND  SATISFACTION. 

1.  A  snm  of  money  paid  and  received  will  not  operate  as  a  fUl  settlement) 
Blthougk  the  payor  no  intended  it,  and  would  not  have  paid  it  if  he  had  not 
understood  that  such  would  be  its  effect,  but  in  reference  to  which  he  made  no 
such  express  condition,  if  the  payee  did  not  so  understand  it  and  would  not 
bare  received  it  upon  such  an  understanding.    Brigham  v.  Dana,  1. 

2.  An  appannt  settlement  would  not  be  upheld  if  the  party  claiming  the 
benefit  of  it  stood  in  a  fiduclaiy  relation  to  the  other,  and  In  consequence 
thereof  possessed  superior  knowledge  respecting  the  subject  matter  of  it,  to  the 
benefit  of  which  the  other  party  was  equally  entitled,  If  such  knowledge 
was  concealed  ftom  him  and  his  assent  to  it  obtained  by  misiepresenta- 
tton.    JRk 

3.  Where  a  party  makes  an  .offer  of  a  certain  sum  to  settle  a  daim,  the  snm 
in  controversy  being  uncertain  and  unliquidated,  and  he  attaches  to  his  offer 
the  condition  that  the  sum  offered,  If  taken  at  all,  must  be  received  In  AilI  sat- 
isfaction of  the  claim  in  dispute,  the  other  party,  if  he  receives  it,  takes  it  sub- 
ject to  the  condition,  and  it  wih  thus  operate  as  an  accord  and  satisfaction 
even  though  he  declares  at  the  time,  that  he  receives  it  only  in  part  payment, 
or  as  far  as  it  goes,    McDanids  v.  Bank  of  Butland  et  als.,  230. 

4.  The  rule  on  this  sul^ect  is  the  same  in  equity  as  at  law,  and  the  decision 
to  the  above  effect  in  McDamda  v.  Lapiham  et  ais,,  21  Vt.  222,  must  govern  in 
this  case  (a  suit  hi  chanceiy  in  reference  to  the  same  mJb^ect  matter,  and 
between  the  same  parties  hi  hiterest,)  unless  there  exists  some  special  equitable 
ground  for  relief.    lb. 

ACCOUNT. 

1.  The  declaration  in  an  «ction  of  aocotmt  need  not  specify  all  the  items  fbr 
which  an  account  is  dalmed.  It  should  set  forth  the  contract  or  relation  ftom 
which  the  right  to  an  account  arises;  and  befbre  the  auditor  all  items  which 
are  connected  and  consistent  with  that  contract  or  relation  may  be  presented 
and  adjusted.    Joy  v.  Walker,  257. 

2.  Items  which  may  be  a4justed  before  an  auditor  in  an  action  of  account, 
though  not  specified  in  the  dedaration  which  alleges  generally  that  the  defen* 
dant  was  bailiff  to  the  pUUntiff  of  a  certain  farm,  to  make  profit  thereof,  and 
yield  and  pay  to  the  plaintiff  one-half  of  the  rents,  issues,  profits  and  hioome 
of  the  same.    lb. 
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AGENT. 

1.  One  P.,  assuming  to  act  as  the  agent  of  the  plalntiffiB,  forwarded  to 
them  an  application  for  insnrance  which  he  obtained  ftom  the  defendant, 
which  the  plaintiffs  approved  of,  and  npon  which  they  issued  a  policy. 
About  this  time,  or  soon  thereafter,  the  plaintiffs  took  frouL  P.  a  bond,  of  a 
date  prior  to  that  of  the  application,  reciting  that  he  was  appointed,  and 
])inding  him  to  the  faithftil  performance  of  the  duties  of  an  agent,  &c.  HeM, 
that  these  acts  of  the  plaintiffs  amounted  to  a  ratification  of  P.'s  agency  in 
obtaining  the  application.    Farm^s  M.  F.  Ins,  Co.  v.  MarskaU,  23. 

2.  Extent  of  the  authority  of  a  general  agent  for  procuring  applications  for 
an  insurance  company.    lb, 

3.  If  one  takes  the  note  of  the  principal,  executed  by  the  agent,  for  a  mat- 
ter  known  to  the  payee  to  be  without  the  scope  of  the  agent's  authority  and 
for  the  agent's  individual  benefit,  such  note  will  not  bind  the  principal.  Holden 
T.  Dunmt,  184. 

4.  (fne  B.  without  authority  signed  the  name  of  the  interstate  as  a  subscriber 
for  ten  shares  of  the  capital  stock  of  the  defendant's  company.  Hdd,  that 
the  subsequent  declaration  of  the  intestate  to  strangers  that  he  had  taken  that 
amount  of  stock  did  not  amount  to  a  ratification  of  the  act  of  B.  MuOand  (f 
Burlington  BaUroad  Company  v.  lAncMs  Estate^  206. 

5.  An  agent  of  the  defendants  agreed  to  lease  to  the  orator  for  a  term  of 
years  certain  real  estate  belonging  to  the  defendants,  and  a  water  privilege 
connected  with  it,  upon  the  fialth  of  which  the  orator  went  on  and  made  per- 
manent erections,  of  which  the  defendants  were  cognizant,  and  for  the  use  of 
the  premises  they  for  several  years  received  the  rent  as  stipulated  in  the  agree- 
ment. flcW,  that  though  the  agent  might  not  have  had  authority  to  make 
such  an  agreement,  that  the  contract  itself  might  be  ratified  by  the  deftendants, 
and  that  they  had  ratified  it  by  permitting  the  erections  and  leceiving  the  rent. 
Concmi  v.  Tl\e  BeUows  Falls  Canal  Company,  263. 

See  Intoxicating  Liquor  1,  2. 

AGREEMENT  to  leasb  real  estate. 

See  Corporation  2, 3;  Lbask  1,  2, 3. 

A»1ENDMENT. 

1 .  Where  in  an  action  of  debt  on  judgment  it  appeared,  at  the  time  of  trial, 
by  the  oflScer's  return  on  the  writ,  that  the  suit  was  brought  after  the  rising  of 
the  court  at  the  term  at  which  the  judgment  was  alleged  to  have  been  ren- 
dered and  the  court  so  found,  and  after  trial  the  officer,  by  leave  of  court,  so 
amended  his  return  as  to  show  a  service  of  the  writ  before  the  rising  of- the 
court;  it  was  held  that  the  amendment  subsequently  made  could  not  render 
the  prior  finding  of  the  court  erroneous.  White  Biver  Bank  r.  Downers  and 
trustees,  23^, 
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2.  A  declaration  containing  only  the  general  indebitatns  asBtunpsk  counts 
may  be  amended  by  adding  to  it  a  count  upon  a  parol  submiBsion  and  award. 
Tnacott  v.  Baktr^  459.  % 

APPEAL. 

1.  An  appeal  £rom  the  appointment  of  an  administrator  does  not  wholly 
tacate  the  appointment,  but  suspends  it  during  the  pendency  of  the  appeal, 
and  if  the  appeal  is  discontinued  the  suspension  ceases.  Fletcher  et  cd.  v. 
Fletcher,  98. 

2.  No  particular  formality  is  required  in  taking  an  appeal  from  an  order  of 
removal.  If  the  party  intending  to  appeal  notifies  one  of  the  justices  of  that 
intention,  and  says  that  which  he  understands  amounts  to  taking  an  appeal, 
and  the  justice  is  aware  that  he  has  that  understanding,  it  is  sufficient.  And 
if  in  such  a  case  the  justices  refuse  to  certify  the  appeal,  they  will  be  com- 
pelled to  do  so  by  mandamus.    Orange  v.  BiU  et  al.,  442. 

ABBITRATION. 

1.  An  award  of  arbitrators  will  not  be  set  aside  on  account  of  discreditable 
misconduct  in  a  hearing  before  them,  if  the  misconduct  of  the  arbitrators 
themselves  was  not  intentional  or  very  gross.    Cutting  v.  Carpenter,  72. 

2.  If  a  party  to  an  arbitration  fraudulentiy  procures  allowances  in  his  own 
jfkvor  by  withholding  his  books  and  papers,  from  an  inspection  of  which  he  is 
conscious  the  incorrectness  of  the  claim  will  b&  made  apparent,  it  will  be  a 
sufficient  ground  for  setting  aside  the  award.    lb, 

3.  Where  by  arbitration  bonds  the  parties  agreed  to  submit  certain  suits 
then  pending  between  them,  but  by  mistake  one  suit  intended  to  have  been 
referred  'with  the  rest  was  omitted,  and  the  parties  subsequentiy  agreed  by 
parol  that  the  suit  so  omitted  should  also  be  referred,  tried  and  determined 
with  the  others,  and  this  agreement  was  subsequently  revoked  by  one  of  the 
parties,  it  was  held  that  the  subsequent  agreement  did  not  merge  or  supersede 
the  bond,  and  that  its  revocation  was  no  justification  for  a  revocation  by  the 
other  party  of  the  submission  under  the  bond.    Patrick  v.  Adams  et  al.,  376. 

4.  Semble,  that  a  submission  of  all  matters  and  differences  of  every  name, 
nature  and  description,  and  more  especially  of  certain  suits  which  are  particu- 
larly specified,  would  include  a  suit  pending  but  which  was  not  specified  with 
the  others.    lb. 

5.  Semble,  that  in  such  a  submission  if  there  is  a  provision  that  the  cases 
are  to  be  decided  according  to  law,  and  one  of  the  suits  is  pending  in  a  court 
of  chancery,  the  law  of  that  court  in  reference  to  that  case  would  be  under- 
stood,   lb.  * 

6.  A  submission  reciting  that  ''whereas,  a  controversy  is  now  existing 
between  A.  M.  and  L.  R.  concerning  the  settlement  of  book  accounts  and  all 
other  deal  and  disputes  between  them,  the  said  parties,"  and  agreeing  "  to 
submit  all  of  said  controversies  which  we  cannot  settie  ourselves,  if  any 
there  should  be,"  does  not  include  matters  of  deal  between  them  about 
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which  there  is  no  ooatToveny,  and  they  are  theiefbre  not  barred  if  not 
presented  to  the  arbitrators,  and  included  in  their  award.  BtMnaon  r* 
Morse,  404. 

7.  A  declaration  containing  only  the  general  indebitatus  assumpsit  counts 
may  be  amended  by  adding  to  it  a  count  upon  a  parol  submission  and  award. 
And  quaere,  whether  such  submission  and  award  might  not  be  given  in  eri- 
dence  under  the  original  counts.    2Vescott  y.  Baker,  4S9>. 

8.  Quaere,  Whether  by  an  award  made  upon  a  submission  of  all  demands^ 
a  claim  is  barred  which  was  not  intended  to  be  submitted,  and  which  in  point 
of  fact  was  not  awarded  upon.    lb, 

9.  Hdd,  That  the  subject  matter  of  the  present  suit  had  no  necessary  con- 
nection with  the  submission  and  award  relied  upon  by  the  defendant  as  a  bar, 
either  by  the  terms  of  the  submission  itself,  or  by  the  intention  and  under* 
standing  of  the  parties  respecting  it.    Ib»  . 

ASSIGNMENT. 

1.  A  person  taking  an  assignment  of  an  overdue  note  and  of  the  mortgage 
by  which  its  payment  was  originally  secured,  takes  them  subject  to  all  the 
defenses,  legal  or  equitable,  to  which  they  Were  subject  when  in  the  hands  of 
the  assignor.    Miller  v.  Bingham  et  als.,  82. 

2.  The  declarations  and  admissions  of  the  former  owner  of  a  mortgage  note 
that  it  was  paid,  which  were  made  after  he  had  assigned  it  to  a  third  person  as 
collateral  security  for  having  signed  a  note  with,  and  as  surety  for  him,  and 
while  it  was  so  held  by  such  third  person;  held  admissible,  and  that  they  were 
to  be  regarded  as  original  testimony  to  prove  the  fact  of  such  payment  against 
one  to  whom  such  former  owner  subsequently  assigned  it,  after  he  had  obtained 
it  from  the  first  assignee  by  the  payment  of  the  note  upon  which  such  assignee 
was  surety.    lb. 

3.  The  mortgage  notes  in  this  case  held  to  have  been  paid  when  in  the 
hands  and  under  the  control  of  an  owner  of  them  through  whom  the  com- 
plainant derived  his  title.    lb, 

ATTACHMENT. 

1.  If  the  bailee  of  an  ofBoer  uses  the  property  which  the  officer  has  attached 
and  put  into  the  bailee's  possession  to  keep,  it  will  be  regarded  as  the  act  of 
the  ofllcer,  though  it  be  without  his  knowledge,  and  will  render  hhn  a  tres« 
passer  ab  initio.    Briggs  v.  Oleason,  78. 

2.  In  such  a  case  the  officer  is  liable  for  the  value  of  the  proper^  in  tres- 
pass or  trover,  unless  it  has  been  applied  toward  the  payment  of  the  debt,  in 
which  case  such  an  application  will  be  considered  in  mitigation  of  damages; 
and,  before  such  an  application,  the  property  may  be  taken  and  held  by  a  writ 
of  replevin.    lb, 

3.  An  action  upon  a  receipt  given  to  an  officer  de  facto,  for  property  attached 
on  mesne  process,  is,  prima  facie,  to  be  regarded  as  brought  for  the  benefit  of 
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the  creditor;  and  unless  it  appears  that  the  officer  alone  is  interested,  it  cannot 
be  shown  that  he  was  not  properly  qoalifled  to  act  in  that  capaci^.  Tcti/lor  v. 
Nichols  et  al.,  104. 

4.  If  an  officer  receives  for  service  a  writ  of  attachment  wlthont  any  spe- 
cial Instntctions  accompanying  it,  it  is  his  duty  to  serve  it,  according  to  its 
precept,  by  attaching  property  of  the  debtor  if  any  can  be  found  by  the  exer- 
cise of  reasonable  diligence,  respecting  the  ownership  of  which  there  is  no 
reasonable  doubt,    mu  v.  PraU,  119. 

5.  An  agreement  by  the  officer  to  serve  a  writ  for  less  than  the  legal  fees 
will  not  vary  his  duty  in  this  respect;  and  in  an  action  against  him  for  neg- 
lecting to  attach  property,  testimony  showing  such  an  agreement  is  inadmis- 
sible,   lb, 

6.  To  sustain  such  an  action  it  is  not  necessary  that  the  creditor  should  take 
out  an  execution  and  place  it  in  an  officer's  hands  within  thirty  days  f^m  the 
rendition  of  the  judgment,  but  reasonable  diligence  should  be  used  to  collect 
the  execution  of  the  debtor.    lb, 

7.  Such  fhrming  tools  as  are  used  by  hand  and  are  convenient  and  usefid, 
and  are  procured  by  a  person  who  carries  on  farming  to  only  a  limited 
extent  for  his  personal  use,  and  are  not  extravagant,  and  such  mechanical 
tools  of  a  similar  character  as  are  indispensable  for  repairing  farming 
implements,  are  such  "suitable"  tools  ''necessary  for  upholding  life" 
as  are  by  statute  exempt  from  attachment  and  execution.  Chxrrett  v. 
Patchin,  248. 

8.  A  shovel,  spade,  dungfork,  three  pitchforks,  a  scythe  and  snath,  potatoe 
hook,  hog  hook,  common  axe,  broad  axe,  adz,  hatchet  and  five  augers 
belonging  to  one  whose  principal  occupation  or  trade  was  shoemaking,  but 
who  lived  rather  isolated  and  did  his  own  mending  or  "tinkering"  of  sleds, 
ox-yokes,  &c.,  lidd  to  be  such  suitable  tools,  &c.,  as  were  exempt  ftom  attach- 
ment   lb, 

9.  Money  due  to  a  debtor  aa  damages  fbr  the  attachment  and  detention  of 
his  property  which  was  exempt  itom  attachment,  and  money  collected  by  an 
officer  upon  an  execution  issued  upon  a  judgment  recovered  for  such  a  tres- 
pass, cannot  be  attached  and  holden  by  the  trustee  process.    Stebbins  v.  Peekr* 
*•  2V.,  289. 

10.  The  liability  of  an  attaching  officer  to  have  the  property  attached  fbrth- 
ooming,  that  it  may  be  taken  in  execution,  is  the  same  where  hay,'  grain,  ftc., 
is  attached  by  leaving  a  copy  of  the  writ,  &c.,  in  the  town  clerk's  office,  as  it 
would  be,  had  the  officer  taken  the  property  Into  his  actual  possession.  dicK' 
Ormaby  v.  Morris,  417. 

11.  If  he  do  not  produce  the  property  when  demanded  upon  the  execution, 
he  will  be  liable  for  it,  unless  he  show  that  his  inability  to  prodnoe  it  has  hap- 
pened without  any  fault  on  his  part    Jb, 

12.  A  receipt  for  proper^  attached  given  to  the  officer  by  the  nominal 
plaintiff  and  another  will  not  discharge  or  release  the  officer  ftom  hto  liability 
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to  have  the  property  forthcoming  when  demanded  on  the  execution,  if  the  suit 
was  commenced  and  prosecuted  for  the  benefit  of  another  party.    lb, 

13.  The  taking  of  property  by  virtue  of  a  writ  of  attachment  may  be  justi- 
fied by  the  officer  and  creditor's  attorney  without  showing  regular  subsequent 
proceedings  in  obtaining  judgment,  taking  out  execution,  &c.  Eaton  v.  Cooper 
et  a2.,  444. 

14.  But  if  it  is  shown  that  the  officer  and  attorney  were  parties  to  a  subse- 
quent unlawflil  disposition  of  the  property,  such  as  the  creditors  themselves 
were  not  entitled  to  make,  they  will  be  deprived  of  the  protection  they  would 
have  otherwise  had  of  justifying  the  original  taking  under  a  valid  process,  and 
be  regarded  as  standing  in  the  position  of  mere  strangers.    lb, 

15.  The  attachment  of  money  of  a  debtor  will  not  defeat  a  perfected  lien 
existing  upon  it  in  favor  of  an  attorney  or  created  by  an  assignment.  Boot  v. 
Boss  et  ur.,  488. 

See  Fraud  8;  Infant  4;  Parent  and  Child  1;  Payment  10. 

ATTORNEY. 

1.  An  attorney  cannot  recover  for  his  services  which,  on  account  of  his 
omission  or  mistake,  were  of  no  avail  to  his  client.    Nixon  v.  Phdps,  198. 

See  Attachment  13, 14. 

AUTHORISED  PERSON. 

1.  A  person  who  is  not  a  regular  officer  may  be  specially  authorized  to  serve 
a  warrant  of  search  issued  in  pursuance  of  the  provisions  of  the  Uiw  of  1852 
to  prevent  the  traffic  in  intoxicating  liquor.    FerJcins  et  cUs,  v.  Oibba,  343. 

AWARD,    See  Arbitration. 

BAILMENT,    See  Attachment  1. 

BANKRUPTCY. 

1.  .A  surety  who  had  not  paid  anything  on  account  of  his  liability  for  his 
principal  had  no  claim  against  his  co-surety,  either  contingent  or  otherwise, 
by  reason  of  that  liability,  which  could  be  proved  and  allowed  against  him 
under  the  late  United  States  bankrupt  law.  And  a  discharge  and  certificate 
duly  granted  under  the  provisions  of  that  law  is  no  bar  to  a  claim  for  contri- 
bution by  a  co-surety  on  account  of  a  payment  made  after  the  granting  of  the 
discharge  upon  a  liability  for  thehr  principal  which  existed  before.  SwcUn  v. 
Barber,  292, 

BASTARDY. 

1.  No  certificate  of  his  intention  to  prosecute  or  control  the  proceedliigs  is 
required  fh)m  an  overseer  of  the  poor  who  commences  a  prosecution  against 
the  father  by  a  complaint  against,  and  examination  of  the  mother  in  pursu- 
ance of  sec.  17  of  chap.  71  of  the  Compiled  Statutes.  Over»eer  qf  the  Poor  qf 
West  Windsor  v.  Turner,  350. 
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2.  A  Bettlement  with  the  mother  of  a  bastard  child,  which  is  made  with  the 
assent  of  the  overseer  of  the  poor  of  the  town  in  which  she  resides,  is  not 
available  against  a  prosecution  by  the  overseer  of  the  poor  of  the  town  in 
which  she  has  her  legal  settlement,  and  to  which  she  becomes  chargeable.    lb. 

BENNINGTON. 

1.  The  selectmen  of  the  town  of  Bennington  are  not  by  the  act  incorporat- 
ing the  village  of  Bennington,  (Laws  of  1849,  page  119,)  deprived  of  the  power 
which  they  previously  had  of  laying  out  highways  within  the  limits  of  said 
village.    Bennington  v.  Smith  et  als.,  254. 

BIGAMY,    See  Criminal  Law  1  to  5. 

BILL  OF  PARTICULARS. 

1.  The  particularity  or  minuteness  required  in  a  specification  of  claims 
under  the  general  counts  is  a  matter  of  practice  and  discretion  in  the  court, 
and  not  a  ground  of  error.  Hodges  v.  The  lUakmd  {f  Burlington  BaUroad 
Compcmy,  220. 


BOND. 


1.  A  bond  cannot  be  altered  or  superseded  by,  or  merged  in  a  mere  oral 
agreement.    Patrick  v.  Adams  et  al.,  376. 

2.  Where  by  arbitration  bonds  the  parties  agreed  to  submit  certain  suits 
then  pending  between  them,  but  by  mistake  one  suit  intended  to  have  been 
refferred  with  the  rest  was  omitted,  and  the  paities  subsequently  agreed  by 
parol  that  the  suit  so  omitted  should  also  be  referred,  tried  and  determined 
with  the  others,  and  this  agreement  was  subsequently  revoked  by  one  of  the 
parties,  it  uxis  held  that  the  subsequent  agreement  did  not  merge  or  supersede 
the  bond,  and  that  its  revocation  was  no  justification  for  a  revocation  by  the 
other  party  of  the  submission  under  the  bonds.    lb. 

See  Constable  1. 

BOOK  ACCOUNT. 

1.  The  plaintiff  wrote  to  the  executors  of  the  deceased  a  letter  in  which  he 
gave  a  statement  of  all  the  facts  respecting  his  employment  and  services,  and 
before  the  auditor  he  offered  a  copy  of  the  letter  as  containing  a  detailed  state- 
ment of  the  basis  of  his  claim.  Held,  that  there  was  no  error  in  the  auditor's 
receiving  it.    HouglUon  v.  Paine*s'*Estate,  57. 

2.  One  S.  was  indebtedjjto  the  plaintiff  for  the  making  of  a  coat  which  had 
not  been  fVdly  delivered  to  him.  The  defendant  promised  to  pay  the  debt,  and 
liiereupon  the  plaintiff  let  S.  leave  the  state  with  the  coat  and  discharged  him 
Ax>m  the  debt.  Held,  that  the  defendant's  promise  was  not  within  the  statute 
of  firauds;  that  it  was  founded  upon  a  sufficient  consideration;  that  the  debt 
thereby  became  the  sole  debt  of  the  defendant;  and  that  a  recovery  might  be 
had  for  it  in  an  action  on  book  account.     Watson  v.  JacobSf  169. 

3.  The  plaintiff,  who  was  the  preceptor  of  an  academy,  requested  the 
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defendant  to  assist  in  getting  np  an  exbibition  of  Its  students  and  proeare 
mnsic  therefor;  and  it  was  understood  between  them  that  the  plaintiff  wonld 
Indemnify  him  for  his  services  and  expenditures,  a  subscription  being  relied 
upon  for  raising  the  necessary  fVxnds.  Hdd,  that  for  the  serrices  performed 
and  expenditures  made  in  pursuance  of  such  request  and  understanding  a 
recovery  might  be  had  in  an  action  on  book  account.     WaXker  v.  Norton,  226. 

4.  The  report  of  an  auditor  conclusive  as  to  every  fkct  found  which  the  tes- 
timony before  him  had  a  tendency  to  prove.    Esty  et  al.  v.  Bead,  278. 

5.  A  justice  has  jurisdiction  in  an  action  on  book  account  where  neither  the 
ad  damnum,  nor  the  plaintiff's  account,  as  presented  and  claimed,  exceeds  one 
hundred  dollars,  though  the  plaintiff  have  a  ftirther  valid  account  which  he 
might  present,  and  which,  with  that  presented,  would  exceed  one  hundred  dol- 
lars.   Stevens  v.  jyamon,  521. 

6.  If,  in  such  an  action,  the  defciidant's  account  exceed  one  hundred  dollars, 
and  he  presents  it,  and  has  the  justice  abjudicate  upon  it,  the  judgment  of  the 
justice  will  be  a  bar  to  any  subsequent  adjudication  upon,  or  recovery  of  any 
part  of  it.    lb, 

7.  The  judgment  of  the  justice  in  such  a  suit  will  not  be  a  bar  to  a  subse- 
quent suit  for  the  recovery  of  the  account  of  the  plaintiff  which  was  not  pre- 
sented, if  its  presentation  was  omitted  by  mistake,  or  for  any  other  sufficient 
reason.    i&. 

8.  In  this  case,  in  the  first  suit  the  plaintiff  omitted  to  present  a  portion  of 
his  account  which  accrued  prior  to  that  presented,  claiming  and  supposing 
that  it  had  been  adjusted  by  a  settlement.  The  defendant  denied  the  settle- 
ment, and  presented  and  claimed  the  account  in  his  favor  which  accrued  dur- 
ing the  same  time,  and  which  the  plaintiff  claimed  was  included  in  the  sup- 
posed settlement.  The  justice  found  that  there  had  been  no  settlement, 
and  allowed  the  defendant  such  portion  of  his  account  as  he  thought  proved. 
Hdd,  that  the  reason  for  the  omission  of  the  plaintiff  to  present  the  earlier 
portion  of  his  account  was  sufficient,  and  that  he  might  recover  it  in  a  subse- 
quent action.    lb. 

9.  The  balance  due  upon  a  promissoiy  note  which  one  party  holds  against 
the  other  is  not  recoverable  In  an  action  on  book  account.    lb. 

10.  The  supreme  court  corrects  only  errors  in  law.  An  error  in  computa- 
tion by  an  auditor  is  an  error  of  fsjd,  and  if  it  is  not  brought  to  the  notice  of 
the  county  court  there  is  no  error  in  law  in  their  not  correcting  it,  and  it  can- 
not, in  such  a  case,  be  revised  in  the  supreme  court.    Cobidgh  v.  Stone,  525. 

11.  A  charge  for  "  cash  on  land  trade  "  may  be  recovered  for  in  an  action 
on  book  account  if  not  objected  to  when  presented  to,  and  passed  upon  by  the 
auditor.    lb. 

12.  The  phiintiff  purchased  with  the  defendant's  note  and  took  possession 
of  a  mare,  and  agreed  to  pay  the  amount  of  the  note  and  interest  within  a 
certain  time,  during  which,  and  until  payment,  the  mare  was  to  be  the  defen- 
dants property.    The  plaintiff  failing  to  pay,  the  defendant  took  the  mne  and 
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a  6oU  Bbe  had  had  while  in  the  jdaintiff 's  poasesaioii,  bat  did  not  then  claim 
them  as  his  own,  otherwise  than  as  secority  for  what  the  plaintiff  owed  him, 
and  professed  a  willingness  to  account  for  what  they  brought;  and  he  sold  the 
mare  for  more  than  the  amount  of  the  note,  but  still  retained  the  colt.  Eeld, 
that  he  was  accountable  to  the  plaintiff  in  an  action  on  boolL  for  what  the  mare 
sold  for,  aboye  the  amount  of  the  note,  and  for  the  Tulue  of  the  colt  at  the 
time  he  took  it.    Xb, 

See  Tbndbb  1. 

BROKER. 

1.  Question  as  to  the  right  of  a  broker  to  a  commission,  or  other  compen- 
sation, for  negotiating  a  loan  which  the  party  employing  him  does  not  avail 
himself  of,  considered.    Jhtrkee  v.  Vt,  Central  Ji.  Company,  lSt7. 

CARRIER. 

1.  Consideration  of  the  different  rules  of  liability  of  railroad  companies  as 
carriers  of  Alight  and  of  passengers  beyond  the  lines  of  their  own  roads. 
Sprague  y.  Smith,  421. 

2.  A  carrier  of  passengers  by  railroad,  who  rightfully  runs  his  cars  upon 
the  railroad  of  another,  over  which  he  has  no  control  or  right  beyond  that  of 
running  his  own  cars  upon  it,  is  not  liable  for  ii\juries  sustained  by  his  passen- 
gers while  upon  that  road,  which  are  occasioned,  without  his  fault,  by  the 
misconduct  or  negligence  of  the  operatives  of  that  road,  over  whom  he  had  no 
control.    lb, 

CESTUI  QUE  TRUST. 

1.  In  a  bin  to  foreclose  a  mortgage  held  by  one  as  trustee,  the  ceatuiM  que 
inut  are  necessary  parties.    Davis  v.  Hemingway,  438. 

CHANCERY. 

1.  The  reflisal  of  a  chancellor  to  recommit  a  master's  report,  on  account  of 
surprise  or  of  new  discovered  testimony,  is  so  ftur  interlocutory  and  a  matter 
of  discretion  that  it  wHI  not  be  revised  by  the  supreme  court  on  appeal.  Lov^ 
joy  V.  Churchm,  151. 

2.  How  ftdly  the  testimony  of  witnesses,  examined  viva  voce  before  a  mas- 
ter, shall  be  taken  in  writing  and  returned  with  his  report,  is  a  matter  of  prac- 
tice and  discretion  with  the  court  of  chanceiy.    lb. 

3.  Surprise  is  not  a  ground  for  relief  in  equity,  unless  it  is  accompanied 
with  fhiud  and  circumvention,  the  existence  of  neither  of  which  are  shown  in 
the  present  case.    McDaniels  v.  The  Bank  of  MuHand  et  als.,  230. 

4.  Ignorance  of  a  fact,  of  which  ignorance  the  party  is  conscious,  is  not  a 
mistake  of  fact.    lb.     . 

5.  A  court  of  equity  will  not  afford  relief  to  a  party  who  has  merely  acted 
in  ignorance  of  facts  which  he  could  have  ascertained  by  the  exercise  of  due 
dfllgence  and  inqnixy.    lb. 
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6.  Mistake  of  law  afibrds  no  ground  for  relief  in  equity  nnlees  nnder 
peculiar  circmostances  involving  or  aooompanied  with  other  grounds  for  such 
reUef.    lb, 

7.  A  court  of  equity  will  not  decree  the  specific  performance  of  a  contract 
which  it  ifl  not  in  the  power  of  the  payty  to  perform,  «.  g.,  to  convey  a  right 
which  has  already  been  conveyed  to  another;  but  tliis  principle  held  inappli- 
cable to  the  orator's  daim  in  the  .present  case.  Conani  v.  The  BeUotos  FalU 
Canal  Company,  263. 

8.  A  court  of  equity  may  grant  relief  fVom  the  forfeiture  of  an  estate 
conditioned  for  the  maintenance  and  support  of  the  grantee  where  the  forfeit- 
ure was  accidental  and  unintentional,  and  not  attended  with  irreparable  iiyury. 
But  it  rests  in  the  sound  discretion  of  the  court  when  relief  shall  be  granted  in 
this  class  of  cases.    Henry  v.  Tapper  et  als.,  358. 

9.  SemNe,  that  in  a  pubmission  of  all  matters  and  differences,  and  more 
especially  of  certain  suits  which  are  particularly  specified,  if  there  is  a  provis- 
ion that  the  cases  are  to  be  decided  according  to  law,  and  one  of  the  suits  is 
pending  in  a  court  of  chancery,  the  law  of  that  court  in  reference  to  that  case 
would  be  understood.    Patrick  v.  Adams  et  ah,  376. 

iS^  Deed  1. 

CHOSE  IN  ACTION. 

1.  The  oratrix,  being  now  the  wife  of  the  defendant,  had,  before  her  mar- 
riage with  him,  contracted  to  purchase  of  one  T.  a  piece  of  land  for  seventy- 
five  dollars,  towards  which  she  paid  sixty  dollars,  and  took  possession  of  the 
premises,  but  suffered  the  title  to  remain  in  T.  as  security  for  the  fifteen  dol- 
lars which  remained  unpaid  until  after  her  marriage,  when  her  husband  (the 
defendant)  paid  it  and  persuaded  T.  to  deed  the  promises  to  him.  Held,  that 
upon  the  oratrix  paying  to  the  defendant  the  amount  he  had  paid  to  T.  she 
would  be  entitled  to  such  a  conveyance  fVom  her  husband,  through  the  inter- 
vention of  a  trustee,  as  would  vest  in  her  the  fee  of  the  land,  so  that  both  she 
and  her  husband  would  have  those  rights  to,  and  that  interest  in  the  premises 
which  they  would  respectively  have  had  if  the  deed  had  been  mode  by  T. 
dh^ectly  to  her  before  her  marriage,  and  that  if  T.  was  ready  and  willing  to 
convey  upon  the  oratrix  performing  on  her  part,  the  sixty  dollars  paid  to  him 
was  not  a  chose  in  action  of  the  oratrix  which  the  husband  could  entitle  him- 
self to  by  reducing  it  to  possession.    Oould  v.  Ooidd,  504. 

COMPUTATION. 

1.  The  supreme  court  corrects  only  errors  in  law.  An  error  in  cmnputa- 
tion  by  an  auditor  is  an  error  of  fact,  and  if  it  is  not  brought  to  the  notice  of 
the  county  court  there  is  no  error  in  law  in  their  not  correcting  it,  and  it  can- 
not, in  such  a  case,  be  revised  in  the  supreme  court.    CobUigh  v.  Stone,  525. 

CONDITIOlJ. 

1.  Where  a  party  makes  an  offer  of  a  certain  sum  to  settle  a  claim,  the  sum 
in  controversy  being  uncertain  and  onliqtddated^  and  he  attaches  to  his  offer 
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the  condition  that  the  sum  offered,  if  taken  at  all,  must  be  received  in  Ml  sat- 
isfkctton  of  the  claim  in  dispute,  the  other  party,  if  he  receives  it,  takes  it  sub- 
ject to  the  condition,  and  it  will  thus  operate  as  an  accord  and  satisfaction 
even  though  he  declares  at  the  time,  that  he  receives  it  only  in  part  payment, 
or  as  far  as  it  goes.    McDanids  v.  Bank  of  RtUland  et  als,,  230. 

2.  The  rule  on  this  subject  is  the  same  in  equity  as  at  law,  and  the  dedsion 
to  the  above  effect  in  McDanids  v.  Lapham  et  aJs.,  21  Yt.  222,  must  govern  in 
this  case  (a  suit  in  chancery  in  reference  to  the  same  subject  matter,  and 
between  the  same  parties  in  intsrest,)  unless  there  exists  some  special  equitable 
ground  for  relief.    lb. 

3.  A  condition,  in  a  deed  to  two  or  more  persons,  that  they  shall  pay  all 
the  grantor's  debts  or  the  deed  be  void,  does  not  create  a  trust  estate,  or  evince 
a  design  to  create  an  estate  in  joint  tenancy.  The  grantees  would,  therefore, 
nnder  the  provisions  of  our  statute,  hold  the  estate  as  tenants  in  common. 
Lamb  V.  Cldrk,  273. 

4.  IJjectment  will  lie  for  the  recovery  of  premises  conveyed  by  a  deed  with 
a  proviso  that  it  shall  be  void  unless  the  grantee  pays  the  debts  of,  and  sup- 
ports and  maintains  the  grantor,  if  there  be  a  breach  or  wrongftil  nonperform- 
ance of  either  of  the  conditions.    lb, 

5.  Under  such  a  proviso  for  the  grantor's  support,  if  the  grantee  is  obliged 
to  ftunish  the  support  elsewhere  than  at  his  own  house,  there  will  be  no  for- 
feiture on  his  part  until  he  is  requested  to  do  so,  or  is  at  least  notified  of  the 
grantor's  need  of  assistance.    Ib„ 

6.  Under  such  a  provision  for  the  payment  of  the  grantor's  debts,  there 
would  be  no  forfeiture  by  the  omission  of  the  grantee  to  pay  a  debt  which 
neither  he  or  the  grantor  had  been  called  upon,  and  which  he  had  never 
refused  to  pay,  and  by  the  non-payment  of  which  the  grantee  had  been  in  no 
way  damnified.    Jb, 

CONSTABLE. 

1.  A  person  elected  to  the  office  of  constable  may  discharge  its  duties  with- 
out having  executed  a  bond  to  the  town  if  it  has  not  been  required  of  him,  or 
if  its  execution  and  delivery  are  delayed  for  the  time  being  with  the  consent 
of  the  selectmen.  He  may  legally  act  as  constable  until  his  office  is  vacated 
by  the  selectmen  on  his  refhsal  to  execute  a  bond  to  their  satisfaction.  LanQ' 
don  V.  The  BuUand  {r  Washington  BaHroad  Con^any,  212. 

CONTRACT. 

X.  A  written  ^ntract,  q,  r.,  by  which  the  defendant  was  to,  and  did  receive 
of  the  plaintiff  two  hundred  and  fifty  dollars  with  which  to  go  to  California 
to  engage  in  gold  digging,  for  two  years,  during  which  time  his  earnings  were 
to  be  divided  with  the  plaintiff,  construed  as  making  the  return  of  the  money 
advanced  dependent  upon  the  result  of  the  adventure,  and  as  thus  constitut- 
ing the  parties  joint  adventurers  if  not  strictly  partners.    Brigham  v.  Dana,  1. 

2.  The  contract  mentioned  no  other  business  than  that  of  gold  digging,  in 

88 
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which  the  defendant  engaged  upon  arriving  in  California,  but  he  abandoned  it 
soon  after  and  engaged  in  teaming  and  trading,  in  the  profits  of  which  the 
plaintiff  claimed  an  interest.  Held,  from  the  correspondence  between  the  par- 
ties, &c.,  that  the  plaintiff  was  entitled  to  an  interest  therein  as  well  as  in  the 
profits  of  the  gold  digging.    lb, 

3.  The  defendant  while  returning  from  California  was  talnn  sick,  and  in 
consequence  thereof  was  subjected  to  expenses  and  loss  of  time  after  his 
return.  Hdd,  that  in  accounting  for  the  net  earnings  he  was  entitled  to  an 
allowance  for  the  exi>enses  but  not  for  the  lost  time.    lb. 

4.  The  plaintiff  contracted  with  the  defendants  to  negotiate  a  loan  of  one 
hundred  thousand  dollars  to  them,  and  did  negotiate  for  such  a  loan  with  one 
H.,  upon  the  condition  that  what  the  plaintiff's  brother  was  owing  H.  should 
constitute  a  part  of  it,  and  this  amount  the  plaintiff  expected  to  cash  to  the 
defendants  at  the  time  the  loan  was  made.  Held,  that  this  constituted  a  snffi- 
dent  compliance  with  the  contract  on  the  plaintiff's  part.  Durkee  v.  Vt.  C, 
R,  Company,  127. 

5.  Hdd,  also  that  the  negotiation  with  H.  as  detailed  in  the  testimony  q,  v, 
was  for  such  a  loan  as  was  authorized  by  the  letter  of  the  defendant's  treas- 
urer, q.  V.    lb, 

6.  Question  as  to  the  right  of  a  broker  to  a  commission,  or  other  compen- 
sation, for  negotiating  a  loan  which  the  party  employhig  him  does  not  avail 
himself  of,  considered,    lb. 

7.  If  a  party  proceed  with  reasonable  despatch  in  the  performance  of  his 
part  of  a  contract,  and  is  met  by  a  positive  refYisal  of  the  other  party  to  per- 
form on  his  part,  it  is  not  necessary,  in  order  to  entitie  the  first  party  to  dam- 
ages on  account  of  such  reflisal,  that  he  should  show  any  performance  or  rea- 
diness to  perform  on  his  part  after  that  time.    lb. 

8.  A  school  teacher  who  cdntracts  to  teach  for  a  definite  term  and  leaves 
before  the  term  is  finished,  without  excuse,  cannot  recover  anything  for  his 
part  performance.    Clark  v.  School  District,  217. 

9.  A  person  may  recover  for  the  time  he  labors  under  a  contract  for  an 
entire  period,  but  in  which  he  reserves  the  right  to  quit  at  any  time  if  he  is 
dissatisfied,  if  he  does  become  dissatisfied  and  leaves,  though  it  be  capriciously 
and  without  any  good  reason.    Provost  v.  Harwood,  219. 

10.  A  person,  not  otherwise  entitled  to  a  particular  compensation  for  certain 
services  performed  by  him,  is  not  so  entitled  because  he  understood  fh>m  a 
conversation  with  the  other  party  that  he  was  to  be  so  allowed,  when  there 
was  nothing  in  the  conversation  which  justified  him  in  making  such  an  infers 
ence.    Hodges  v.  The  BuUand  ^  Burlington  Bailroad  Company,  220. 

11.  The  plaintiff,  who  was  the  preceptor  of  an  academy,  requested  the 
defendant  to  assist  in  getting  up  an  exhibition  of  its  students  and  procure 
music  therefor;  and  it  was  understood  between  them  that  the  plaintiff  would 
indemnify  him  for  his  services  and  expenditures,  a  subscription  being  relied 
upon  for  raising  the  necessary  ftinds.   The  defendant  himself  had  charge  of 
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the  subscription  relied  npon  for  the  payment  of  his  services,  bat  npon  the 
facts  reported,  q.  v.,  held,  that  there  was  no  such  neglect  of  duty  or  looseness 
in  doing  the  business,  as  to  deprive  him  of  all  claim  to  compensation  for  his 
services.     Walker  v.  Norton,  226. 

12.  As  a  part  of  the  defendant's  employment  it  was  expected  and  under- 
stood that  he  was  to  take  part  as  an  actor  in  the  exhibition,  which  he  finally 
zeAised  and  neglected  to  do.  Hdd,  that  as  it  did  not  appear  that  any  compen- 
sation was  expected  for  the  dramatic  portion  of  the  service  or  that  this  formed 
any  inducement  to  the  other  portion  of  the  employment,  the  reftisal  to  perform 
as  an  actor  would  not  prevent  a  recovery  for  the  other  services.    lb, 

13.  The  defendant  promised  to  indemnify  the  plaintiff,  and  save  him  harm- 
less of  all  loss,  cost,  &c.,  arising  fh>m  the  plaintiff's  having  given  a  receipt  for 
certain  property  attached  on  a  writ  against  the  defendant,  and,  upon  judgment 
being  obtained  against  the  defendant,  the  plaintiff,  in  satisfaction  of  his  liabil- 
ity upon  the  receipt,  signed  a  note  with,  and  as  surety  for  the  defendant,  and 
upon  his,  the  defendant's  request  and  promise  of  security,  which  the  creditor 
accepted.  As  security  for  signing  said  note  the  defendant  turned  out  to  the 
plaintiff  notes  which  he  held  against  a  third  person,  but  which,  as  it  after- 
wards proved,  had  been  attached  by  the  trustee  process.  Hddf  that  the  new 
contract  arising  flrom  the  signing  of  the  note,  and  receiving  the  collaterals, 
superseded  and  discharged  the  promise  of  indemnity  for  signing  the  receipt, 
unless  the  plaintiff  was  induced  to  enter  into  the  second  arrangement  by  the 
fhiud  or  misrepresentation  of  the  defendant.    Baxter  v.  Doumer,  412. 

14.  The  flEicts  testified  to,  q.  v.,  held  insufficient  to  establish  such  a  case  of 
fraud  in  the  second  transaction  as  to  prevent  its  superseding  the  first.    lb. 

15.  A  party  contracting  by  parol  to  purchase  a  piece  of  land,  and  paying  a 
part  of  the  purchase  money,  cannot  recover  it  back  and  ref\ise  to  fulfill  the 
contract  on  account  of  its  being  within  the  statute  of  frauds,  if  the  other 
party  is  ready  and  willing  and  offers  to  perform  on  his  part.  Cof)b  v. 
Haa,  510. 

16.  The  plaintiff  purchased  with  the  defendant's  note  and  took  possession 
of  a  mare,  and  agreed  to  pay  the  amount  of  the  note  and  interest  within  a 
certain  time,  during  which,  and  until  payment,  the  mare  was  to  be  the  defen- 
dant's property.  The  plaintiff  ftdling  to  pay,  the  defendant  took  the  mare  and 
a  colt  she  had  had  while  in  the  plaintiff's  possession, 'but  did  not  then  claim 
them  as  his  own,  otherwise  than  as  security  for  what  the  plaintiff  owed  him, 
and  professed  a  willingness  to  account  for  what  they  brought;  and  he  sold  the 
mare  for  more  than  the  amount  of  the  note,  but  still  retained  the  colt.  Held, 
that  he  was  accountable  to  the  plaintiff  in  an  action  on  book  for  what  the  maie 
sold  for,  above  the  amount  of  the  note,  and  for  the  value  of  the  colt  at  the 
time  he  took  it.    Cobleigh  v.  Stone,  525. 

17.  Two  instruments  between  substantially  the  same  parties,  if  made  at  the 
same  time,  and  constituting  the  same  transaction,  may  explain  and  control 
each  other,  although  they  do  not  in  terms  refer  to  each  other.  Butkuid  ^  Bur- 
lington Bailroad  Compcmy  v.  Crocker,  5i0. 

la   The  plaintiff  contracted,  in  writing,  with  the  Taonton  LooomoUve  Han- 
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nfactnring  Company  for  twelve  locomotives  to  be  delivered  at  certain  specified 
times.  On  the  same  day  the  defendant,  president  of  said  Locomotive  Com- 
pany, subscribed  for  seventy  shares  in  the  plaintiff's  company,  "payable  in 
cash  on  the  delivery  of  the  last  engine  of  twelve  from  the  Taunton  Locomo- 
tive Manufacturing  Co."  Hdd,  that  parol  evidence  was  admissible  to  prove 
ihat  these  two  contracts  were  parts  of  the  same  transaction;  and  if  so,  that 
the  subscription  was  not  payable  until  the  last  engine  mentioned  in  said  con- 
tract had  been  delivered.  Delivery  of  any  other  twelve  engines  by  said  com- 
pany would  not  be  sufficient.    lb. 

See  Insurance  3. 

CONTRIBUTION. 

1.  A  surety  who  had  not  paid  anything  on  account  of  his  liability  for  his 
principal  had  no  claim  against  his  co-surety,  either  contingent  or  otherwise, 
by  reason  of  that  liability,  which  could  be  proved  and  allowed  against  him 
under  the  late  United  States  bankrupt  law.  And  a  discharge  and  certificate 
duly  granted  under  the  provisions  of  that  law  is  no  bar  to  a  claim  for  contri- 
bution by  a  co-surety  on  account  of  a  payment  made  after  the  granting  of  the 
discharge  upon  a  liability  for  their  principal  which  existed  before.  Suxan  y. 
Barter,  292. 

CORPORATION. 

1.  The  plaintiff^  (a  raihoad  corporation)  purchased  certain  proper^  for  a 
purpose  which  was  perhaps  unauthorized  by  their  act  of  incorporation  and 
beyond  the  limit  of  their  corporate  powers,  but  to  which  neither  the  stock- 
holders or  the  state  had  objected;  and  they  afterwards  sold  the  same  property 
to  the  defendants.  Hdd,  that  if  the  plaintiffs  had  in  their  purchase  of  the 
property  exceeded  their  corporate  powers,  it  did  not,  under  the  drcnmstanoes 
of  this  case,  constitute  any  defense  to  an  action  brought  against  the  defend- 
ants to  recover  the  price  they  had  agreed  to  pay  for  the  property,  and  fbr  the 
repairs  the  plaintiffs  had  made  upon  it  after  its  sale  to  the  defendants,  and  at 
their  request.    J2.  4r  B.  B.  Company  v.  Proctor  et  cU.,  93. 

2.  An  agreement  for  a  lease  of  real  estate  fh>m  a  corporation  is  not  required 
to  be  executed  or  assented  to  by  the  corporation  with  the  same  formality  as 
the  lease  itself.    Conant  v.  The  BeOows  FaUs  Canal  Company,  263. 

3.  If  such  an  agreement  is  made  in  the  name  of  a  corporation  by  one  act- 
ing as  their  agent,  but  without  authority,  and  without  the  formalities  required 
in  the  execution  of  an  actual  lease,  it  may  be  subsequently  ratified  by  the  cor- 
poration, and  if  so  ratified  a  court  of  chancery  will  require  a  specific  poribnn- 
aaoe  of  it.    lb, 

4.  A  corporation,  created  for  the  purpose  of  constructing  a  railroad  between 
certain  tormini,  enjoined  from  using  the  Amds  obtained  for  that  purpose  or 
from  pledging  their  credit  for  the  purpose  of  extending  their  road  beyond 
those  termini.  Stevens  y.  The  Butland  ^  Burlington  BaHroad  Company  et 
02.,  545. 

5.  In  this  case  the  S.  &  B.  B.  Company  were  incoiporated  by  an  ad  of  tfie 
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legislature,  passed  in  1843,  for  the  purpose  of  building  a  railroad  **ftom  some 
point  in  Burlington,  thence  southerly  through  the  counties  of  Addison,  Rut- 
land, and  Windsor  or  Windham  to  some  point  on  the  west  bank  of  Connecti- 
cut River."  Tliis  road  they  constructed  in  accordance  with  the  provisions  of 
their  charter,  and  the  legislature  then  (in  1850,)  passed  an  additional  act 
anthorizing  them  to  extend  their  road  "from  their  present  terminus  in  Bur- 
lington, northwardly  "  &c.  "  to  any  point  or  pohits  hi  the  town  of  Swanton  In 
the  county  of  Franklin,"  which  act  the  company  voted  to  accept  as  an  amend- 
ment to  theh:  charter  and  were  proceeding  to  carry  out  its  purpose.  To  this 
amendment,  and  to  the  acceptance  of  it  by  a  minority  of  the  stockholders, 
and  to  the  proposed  action  of  the  corporation  under  it,  the  complainant,  who 
had  previously  become  a  member  of  the  corporation  by  subscribing  and  pay- 
ing for  five  shares  of  its  capital  stock,  did  not  assent,  and  brought  this  bill  in 
chancery  to  ergoin  the  company  from  building  the  proposed  extension.  Hdd, 
that  the  proposed  extension  of  the  road  beyond  Its  originally  designated 
northern  terminus  was  a  flmdamental  change  from  the  original  purpose  of  the 
company's  incorporation  and  organization,  to  a  participation  in  wliich  the 
comphiinant  conld  not  be  bound,  against  his  consent,  by  the  additional  act  of 
the  legislature  and  the  acceptance  of  it  by  a  mivjority  of  the  stockholders;  and 
that  he  was  therefore  entitled  to  an  ii^junction  restraining  the  company  from 
applying  the  fbnds  obtained  by  them  for  the  general  purpose  of  their  original 
creation,  or  the  income  of  their  roal  ah?eady  built,  towards  building  said  exten- 
sion or  from  using  or  pledging  their  credit  for  that  purpose.    lb. 

See  DiBBCTOBS  1, 2;  Town  1. 

CO-SURETY,    See  Contbibution  1;  Subett  1. 

COVENANT. 

1.  A  covenant  for  quiet  eiyoyment  against  the  lawfrU  interruption  of  any 
party  will  be  implied  from  a  lease  which  contains  no  express  covenants,  but 
in  vhich,  after  the  description  of  the  premises,  the  habendum  is  as  follows  : 
*'to  have  and  to  hold,  use,  occupy,  possess  and  ei\joy  in  all  the  branches  of 
husbandly  and  building  thereon,  as  he,  the  said  R.,  shall  choose  or  may  see 
proper,  without  interruption,  for  so  long  as  wood  grows  and  water  runs,  and 
to  Lis  heirs,  executors,  administrators,  overseers,  or  any  other  person  or  per- 
souB  that  may  represent  him  the  said  J.  R."    Kncqjp  y.  Marlboro,  282. 

2.  In  an  action  on  the  covenants  in  a  lease  for  quiet  possession,  if  the 
demised  premises  are  described  by  known  or  certain  bounds,  (as  in  this  case 
by  &  town  line,)  it  cannot  be  shown  by  parol  that  the  parties  intended,  desig- 
nated or  recognized  a  different  boundary,  and  thus  extend  the  operation  of  the 
covenant  to  premises  other  than  those  described.    lb, 

3.  The  rule  of  damages  for  the  breach  of  a  covenant  of  seizin  is  the  con- 
sideration money  and  simple  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum.  If  the  covenantee  gave  securities  for  the  purchase  money  which  were 
payable  with,  and  upon  which  he  subsequently  paid  annual  or  any  higher  rate 
of  interest,  he  will  not,  on  that  account,  be  entitled  to  recover  any  more  than 
simple  interest  at  the  legal  rate.    Blake  v.  Buniham,  437. 
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4.  Taxes  upon  the  land  whicli  hare  been  paid  by  the  covenantee  or  hiB 
grantee  cannot  be  recovered  in  an  action  for  the  breach  of  the  covenant  of 
seizin.    Jb. 

5.  A  party  recovering  a  judgment  for  a  breach  of  the  covenant  of  seizin  it 
a  deed  in  which  there  are  other  covenants  which  run  with  the  land  should  be 
required  to  give  a  release  of  those  covenants  before  he  is  allowed  to  take  oot 
execution.    lb. 

CRIMINAL  LAW. 

1.  Upon  a  trial  for  bigamy,  evidence  that  the  person  by  whom  a  marriage 
ceremony  was  performed  was  reputed  to  be,  and  that  he  acted  as  a  magistrate 
or  minister  is  admissable,  and  is  sufficient  prima  facie  proof  of  his  official  or 
ministerial  character.    State  v.  Abbej/,  60. 

2.  Where  a  marriage  ceremony  is  performed  by  a  person  purporting  to  be 
a  minister,  and  by  whom  a  marriage  certificate  Is  given ;  and  one  of  the  par- 
ties to  the  ceremony  speaks  of  it  as  a  valid  and  real  marriage^^md  refers  to  the 
certificate  in  support  of  his  declaration,  and  he  is  subsequently  indicted  end 
tried  for  bigamy  on  account  of  such  marriage  ceremony,  his  declarations  in 
reference  to  it  are  admissible,  both  as  evidence  of  identity  and  of  the  aar- 
riage;  and  for  the  former  purpose  the  marriage  certificate  itself  would  be 
admissible  in  connection  with  his  declarations  respecting  it.    lb. 

3.  Whether  exceptions  in  a  statute  are  to  be  negatived  in  pleading  or 
whether  they  are  a  mere  matter  of  defense,  depends  upon  their  nature,  and 
not  upon  their  location,  with  reference  to  the  enacting  clause,  or  upon  tieir 
beiiyj;  preceded  by  the  word  **  except "  instead  of  "provided."    lb. 

4.  The  exceptions  in  a  penal  statute,  which  are  required  to  be  negatived,  are 
such  as  are  so  incorporated  with,  and  a  part  of  the  enactment,  as  to  constftute 
a  part  of  the  definition  or  description  of  the  offense.    lb. 

5.  In  an  indictment  for  bigamy,  under  sec.  5  of  chap.  106  of  the  Ck>mpiled 
Statutes,  it  is  not  necessary  to  allege  that  the  respondent  was  not  within  any 
of  the  exceptions  or  exemptions  specified  in  sec.  6  of  the  same  chapter, 
although  they  are  expressly  referred  to  in  the  fifth  section.    lb. 

See  iNTOXiCATiva  Liquor. 

DAMAGES. 

1.  The  rule  of  damages  for  the  breach  of  a  covenant  of  seizin  is  the  (con- 
sideration money  and  simple  interest  thereon  at  the  rate  of  six  per  cent  per 
annum.  If  the  covenantee  gave  securities  for  the  purchase  money  which  were 
payable  with,  and  upon  which  he  subsequently  paid  annual  or  any  higher  rate 
of  interest,  he  will  not,  on  that  account,  be  entitled  to  recover  any  more  than 
simple  Interest  at  the  legal  rate.    Blake  v.  Bumham,  431. 

See  Attachment  2;  Tsbsfass  2. 

DEBT,    See  Amendment  1 ;  Jubqment  1, 2, 3, 4. 
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DEED. 

1.  A  paper  purporting  to  be  a  deed  which  is  duly  signed,  witnessed  and 
acknowledged,  bat  which  has  no  seal  affixed  to  it,  fiimishes  sufficient  test!- 
tionj  on  its  face  that  the  signer  intended  to  seal  it  and  omitted  to  do  so  by 
nistake;  and  a  court  of  chancery  will  rectify  such  an  omission;  and  if  the 
oiginal  paper  is  lost  its  existence  and  contents  may  be  shown  by  secondary 
eidence.     Colchester  y.  Culver  et  al,,  111. 

2.  A  description  of  the  premises  in  a  deed  as  "  water  lots  number  one,  two, 
tlree,  four,  five,  six,  seven,  eight,  nine,  the  westerly  half  of  ten,  eleven, 
twelve,  thirteen  and  fourteen,"  and  in  which  there  was  a  subsequent  reference 
mide  to  the  buildings  on  lots  number  eleven,  twelve,  thirteen  and  fourteen, 
wiich  were  upon  the  easterly  halves  of  them,  construed  as  conveying  the 
wiole  of  these  lots.    Lee's  Administrator  v.  FoUett  et  als.,  116. 

3.  Rule  in  Shelly's  case  not  in  force  in  this  state.  Smith  et  als,  v.  Has- 
am,  240.     - 

4  Where  an  estate  is  granted  to  a  person  for  lifb,  with  remainder  to  his 
helB,  the  heirs  will  take  by  purchase  and  under  the  deed,  where  that  was 
obvously  the  intention  of  the  grantor.    lb, 

5.  Such  held  to  be  the  construction  of  the  deed  under  which  the  plaintiff's 
claiied  title  in  the  present  case,  they  being  the  children  and  hehrs  of  the  first 
gratee.    lb, 

6.  A  condition,  in  a  deed  to  two  or  more  persons,  that  they  shall  pay  all 
the  grantor's  debts  or  the  deed  be  void,  does  not  create  a  trust  estate,  or  evince 
a  deign  to  create  an  estate  in  joint  tenancy.  The  grantees  would,  therefore, 
undr  the  provisions  of  our  statute,  hold  the  estate  as  tenants  in  common. 
Lam  V.  Clark,  273. 

7.  Iljectment  will  lie  for  the  recovery  of  premises  conveyed  by  a  deed  with 
a  prviso  that  it  shall  be  void  unless  the  grantee  p^ys  the  debts  of,  and  sup- 
port and  maintains  the  grantor,  if  there  be  a  breach  or  wrongfU  nonperform- 
anoQof  either  of  the  conditions.    lb. 

8.  Under  such  a  proviso  for  the  grantor's  support,  if  the  grantee  is  obliged 
to  fmish  the  support  elsewhere  than  at  his  own  house,  there  will  be  no  for- 
feltre  on  his  part  until  he  is  requested  to  do  so,  or  is  at  least  notified  of  the 
gnuor's  need  of  assistance.    lb. 

9.  Under  such  a  provision  for  the  payment  of  the  grantor's  debts,  there 
wotd  be  no  forfeiture  by  the  omission  of  the  grantee  to  pay  a  debt  which 
neitbr  he  or  the  grantor  had  been  called  upon,  and  which  he  had  never 
rei^d  to  pay,  and  by  the  non-payment  of  which  the  grantee  had  been  in  no 
waylamnifled.    lb. 

See  Quit-Claim  Dbsd. 
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DESERTION. 

1.  A  willftil  desertion  within  the  meaning  of  the  statute  which  makes  it, 
when  continned  for  three  years,  a  sufficient  cause  for  a  divorce,  most  b«  a 
desertion  without  any  good  reason,  or  without  such  a  reason  as  the  party  npn 
probable  proof  believes  to  be  sufficient.    PoweU  v.  Powdl,  148. 

2.  If  a  sufficient  reason  is  assigned  as  to  the  existence  of  which  the  party 
has  a  bona  fide,  belief,  it  will  be  incumbent  upon  the  other  party  to  at  last 
show  that  the  reason  assigned  does  not  exist,  and  that  there  were  no  sufflcint 
grounds  for  such  belief;  and  q^mere  whether  even  this  showing  would  josify 
the  court  in  treating  the  desertion  as  willfbl,  particularly  if  no  exertions  iad 
been  used  to  remove  the  fklse  impression.    lb, 

3.  In  this  case  the  wife  merely  reftised  to  live  with  her  husband  in  a  paHc- 
ular  locality  "  near  his  relations,"  which  he  persisted  in  doing.  jETe^d,  tha'  in 
the  absence  of  proof  that  this  was  a  mere  simulated  excuse,  the  court  wcsld 
regard  it  as  made  in  good  faith;  and  if  her  reAisal  to  live  with  him  at  tiat 
locality  was  because  she  believed  she  could  not  live  happily  there,  itshoulcbot 
be  regarded  as  iirillAil.    lb, 

DISECTOB. 

1.  The  servives  of  the  plahitiff,  who  was  one  of  the  directors  of  the  efen- 
dants'  company  and  a  member  of  the  executive  committee  of  that  boan,  h/dd 
to  be  such  services  as  could  be  performed  only  by  a  director,  and  that  tha»m- 
pensation  to  be  allowed  for  them  was  therefore  regulated  by  the  vote  g.  v.) 
prescribing  the  pay  of  the  directors.  Hodges  v.  The  BuUand  ^  BttTiig&m 
limbniad  Company,  220. 

2.  Where  a  board  of  directors  have  by  resolution  established  the  oo(4>6n- 
sation  to  be  paid  to  them  for  their  services,  the  president  cannot,  wlthot  the 
concurrence  of  the  other  members  of  the  board,  bind  the  corporation  o  pay 
to  any  one  of  them  a  larger  sum.    lb, 

DIVORCE. 

1.  A  willftd  desertion  within  the  meaning  of  the  statute  which  maes  ft, 
when  continued  for  three  years,  a  sufficient  cause  for  a  divorce,  mu£  be  a 
desertion  without  any  good  reason,  or  without  such  a  reason  as  the  part^pon 
probable  proof  believes  to  be  sufficient.    PotoeS  v.  PoiosS,  148. 

2.  If  a  enffldent  reason  is  assigned  as  to  the  existence  of  which  th^arQr 
has  a  bona  fide  belief,  it  will  be  Incumbent  upon  the  other  party  to  &  least 
show  that  the  reason  assigned  does  not  exist,  and  that  there  were  no  suident 
grounds  for  such  belief;  and  quaere  whether  even  this  shpwing  would  utify 
the  court  in  treating  the  desertion  as  willftil,  particularly  if  no  exertic^  had 
been  used  to  remove  the  false  impression.    lb, 

3.  In  this  case  the  wife  merely  reAised  to  live  with  her  husband  in  aiartio- 
ular  locality  "  near  his  relations,"  which  he  persisted  in  doing.  Hdd,  lat  in 
the  absence  of  proof  that  this  was  a  mere  simulated  excuse,  the  oonrlrould 
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regard  it  as  made  In  good  faitb;  and  if  her  refbsal  to  live  with  him  in  that 
locality  was  because  she  believed  she  could  not  live  happily  there,  it  shooid 
not  be  regarded  as  willAil.    lb, 

EJECTMENT. 

1.  A  recoveiy  by  an  executor  or  administrator  in  an  action  of  ejectment 
against  the  devisees  or  heirs  of  the  estate  upon  which  he  is  administering)  is 
oondnsive  at  law  as  to  his  right,  and  also  as  to  that  of  an  administrator  de 
boms  turn  who  has  succeeded  him,  to  the  possession  of  the  premises  for  which 
the  recoveiy  was  had     Fayw^s  adminittrtUor  v.  Paynes,  172. 

2.  I^such  former  recovery  against  devisees  was  on  account  of  their  non- 
performance of  certain  conditions  in  the  devise,  they  can  obtam  relief  against 
the  effect  of  such  recovery  only  by  resorting  to  a  court  of  equity.    lb, 

3.  I^jectment  will  lie  for  the  recovery  of  premises  conveyed  by  a  deed  with 
a  proviso  that  it  shall  be  void  unless  the  grantee  pays  the  debts  of,  and  sup- 
ports and  maintains  the  grantor,  if  there  be  a  breach  or  wrongftd  non-perform- 
ance of  either  of  the  conditions.    Ixxmb  v.  Clark,  273. 

4.  Under  such  a  proviso  for  the  grantor's  support,  if  the  grantee  is  obliged 
to  ftimish  the  support  elsewhere  than  at  his  own  house,  there  will  be  no  for- 
feiture on  his  part  until  he  is  requested  to  do^o,  or  is  at  least  notified  of  the 
grantor's  need  of  assistance.    lb. 

5.  Under  such  a  provision  for  the  payment  of  the  grantor's  debts,  there 
would  be  no  forfeiture  by  the  omission  of  the  grantee  to  pay  a  debt  which 
neither  he  or  the  grantor  had  been  called  upon  and  which  he  had  never  reftised 
to  pay,  and  by  the  non-payment  of  which  the  grantor  had  been  in  no  way 
damnified.    lb, 

EMAKCIPATION,    Ses  Ihvant  5;  Pabent  asd  Child  2;  Pkactiob  4. 

EBROB. 

1.  The  supreme  court  corrects  only  errors  in  law.  An  error  in  computa- 
tion by  an  auditor  is  an  error  of  fact,  and  if  it  is  not  brought  to  the  notice  of 
the  county  court  there  is  no  error  in  law  in  their  not  correcting  it,  and  it  can- 
not, in  such  a  case,  be  revised  in  the  supreme  court.    CoUeigh  v.  Stone,  325. 

ESTOPPEL. 

1.  Effect  of  a  person  who  has  a  mortgage  upon  a  piece  of  land  witnessing 
a  subsequent  conveyance  of  it  to  a  person  who  understands  that  the  mortgage 
has  been  paid,  with  knowledge  that  he  so  understands  it.  Miller  v.  Bingham 
etal8,SiL 

2.  A  decree  dismissing  a  bill  in  cbanceiy  brought  by  the  same  creditors  of 
K.,  under  whose  process  the  defendants'acted  and  justified  their  taking  of  the 
property,  to  test  the  validity  of  the  plaintiff's  alleged  claims  against  K.,  hdd 
conclusive  against  the  defendants  as  to  the  validity  of  those  claims.  Eaton  v. 
Co€peretaL,Ui, 
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See  Patmbitt  4;  Rbosipt  3. 
EVIDENCE. 

1.  The  plaintiff  claimed  to  recover  for  writing  a  memoir  of  the  deceased 
daring  his  life  time,  and  at  his  request,  the  completion  and  intended  publicar 
tion  of  which  was  abandoned  at  his  death.  Hdd,  that  to  entitle  the  plaintiff 
to  recover  it  was  not  necessary  that  he  should  produce  the  manuscript  of  the 
memoir,  though  in  his  possession;  but  that  he  might  prove  by  his  own  testi- 
mony the  nature  and  extent  of  his  services  in  preparing  it.  Houghton  v. 
Pcdne'i  estate,  57. 

2.  Upon  a  trial  for  bigamy,  evidence  that  the  person  by  whom  a  ^marriage 
ceremony  was  performed  was  reputed  to  be,  and  that  he  acted  as  a  magistrale 
or  minister  is  admissible,  and  is  sufficient  prima  facie  proof  of  his  official  or 
ministerial  character.    State  v.  Albey,  60. 

3.  Where  a  marriage  ceremony  is  performed  by  a  person  purporting  to  be 
a  minister,  and  by  whom  a  marriage  certificate  is  given;  and  one  of  the  par- 
ties to  the  ceremony  speaks  of  it  as  a  valid  and  real  marriage,  and  refers  to 
the  certificate  in  support  of  his  declaration,  and  he  is  subsequently  Indicted 
and  tried  for  bigamy  on  account  of  such  marriage  ceremony,  his  declarations 
in  reference  to  it  are  admissible,  both  as  evidence  of  identity  and  of  the  mar- 
riage; and  for  the  former  purpose  the  marriage  certificate  itself  would  be 
admissible  in  connection  with  his  declarations  respecting  it.    lb, 

4.  The  statute  books  of  another  state,  which  purport  to  be  published  under 
its  authority,  are  admissible  and  proper  evidence  of  its  statute  laws;  and  in 
the  absence  of  proof  to  the  contrary  it  will  be  presumed  that  the  statutes 
remain  unaltered.    lb. 

5.  The  declarations  and  admissions  of  the  former  owner  of  a  mortgage  note 
that  it  was  paid,  which  were  made  after  he  had  assigned  it  to  a  third  person  as 
collateral  security  for  having  signed  a  note  with,  and  as  surety  for  him,  and 
while  it  was  so  held  by  such  third  person,  Md  admissible,  and  that  they  were 
to  be  regarded  as  original  testimony  to  prove  the  fact  of  such  payment  against 
one  to  whom  such  former  owner  subsequently  assigned  it,  after  he  had  obtained 
it  fh)m  the  first  assignee  by  the  payment  of  the  note  upon  which  such  assignee 
was  surety.    MiUer  v.  Bingham  et  als.j  82. 

6.  Neglect  to  answer  a  letter  is,  in  ordinary  cases,  no  evidence  of  an  assent 
to  the  statements  contained  in  it,  particularly  when  the  statements  refer  to 
past  transactions  upon  which  no  future  action  is  contemplated.  ffiS  v. 
PraU,  119. 

7.  Where  a  telegraphic  communication  is  relied  on  to  establish  a  contract,  it 
must  be  proved  as  other  writings  are  by  a  production  of  the  original.  If  that 
is  lost,  it  may  be  proved  by  a  copy  if  there  is  one;  and  if  there  is  not,  by  oral 
testimony  respecting  it.    Durkee  v.  Vt,  C.  It.  Company,  127. 

8.  The  original,  where  the  person  to  whom  it  is  sent  takes  the  risk  of  its 
transmission,  or  is  the  employer  of  the  telegraph,  Is  the  message  delivered  to 
the  operator.    But  where  the  person  sending  the  message  takes  the  InitfatiTQi 
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so  that  the  telegraph  is  to  be  regarded  as  his  agent,  the  original  is  the  m^sage 
actually  delivered  at  the  end  of  the  line.    lb, 

9.  If,  in  an  action  of  ejectment  in  favor  of  an  administrator,  the  defendants 
claim  that  they  are  entitled  to  the  possession  of  the  premises  as  heirs,  the  fact 
of  such  heirship  must  be  affirmatively  shown.  It  will  not  be  inferred  fh>m 
the  fact  that  they  were  brothers  or  sisters  of  the  deceased  unless  it  be  also' 
shown  that  no  nearer  relatives  survived  him.  Pai/ne's  administrators  v. 
Poi/nes,  172. 

10.  Aaron  I.  Boge  was  named  in  the  charter  of  Kingston  (now  Granville,) 
as  one  of  the  proprietors.  The  name  of  the  plaintiff's  ancestor  was  Aaron 
Jordan  Bogue,  but  at  an  early  period  in  his  lifb"  the  surname  was  usually  writ, 
ten  Boge.  In  the  proprietor's  records  Aaron  J.  Boge  in  one  instance  and 
Aaron  Jordan  Bogue  in  another  was  mentioned  as  one  of  the  proprietors. 
Held,  that  the  names  were,  prima  fade,  to  be  regarded  as  identical,  and  as 
establishing,  pnma  /aa>,  the  identity  of  the  plaintiff's  ancestor  with  the  per- 
son named  in  the  charter.    Bogue  et  als.  v.  BigeUnv  et  cds.,  179. 

11.  The  fact  that  the  plaintiff's  ancestor  resided  in  a  different  town,  and 
distant  Ax>m  most  or  all  of  the  other  proprietors,  and  that  his  heirs  made  no 
daim  to  his  right  until  after  the  lapse  of  a  long  period  of  time,  is  entitled  to 
but  little  if  any  weight  in  determining  the  question  of  such  identity.    J&. 

12.  Where  by  the  pleadings  it  is  admitted  that  certain  persons  were,  at  a 
particular  time,  the  prudential  committee  of  a  school  district,  testimony  to 
show  that  they  were  not,  is  inadmissible;  but  testimony,  showing  the  identity 
of  particular  i>er8ons  with  those  named  in  the  pleadings,  is  proper.  Moss  v. 
Hinds,  188. 

13.  One  N.  owed  the  plaintiff  thirty-three  dollars  and  eighty-one  cents, 
for  which  he  gave  his  note  to  the  defendant,  and  the  defendant  gave  his  note 
to  the  plaintiff.  Held,  that  in  an  action  on  the  last  named  note  it  could  not 
be  shown,  by  parol,  that  these  notes  were  thus  given  at  the  request  of  the 
plaintiff,  and  in  pursuance  of  a  previous  arrangement  between  him  and  the 
defendant,  for  the  mere  purpose  of  enabling  the  plaintiff  to  collect  his  debt  of 
N.,  who  it  was  supposed  would  more  readily  and  willingly  pay  it  to  the  defen- 
dant than  to  the  plaintiff,  and  with  an  agreement  or  understanding  that  the 
defendant  was  to  pay  only  what  N.  paid  him.    GtUett  v.  BdUou,  296. 

14.  Under  a  declaration  for  the  neglect  of  a  town  clerk  to  show  a  record  in 
his  office  on  request,  and  in  which  a  request  to  show  it  is  averred,  the  plaintiff 
cannot,  instead  of  proving  a  request,  show  an  excuse  for  not  maldng  one. 
Lyman  v.  Edgerton  et  als.,  305. 

15.  The  plaintiff  testified  that  in  negotiating  for  the  purchase  of  a  piece 
of  land  belonging  to  the  town  clerk  of  W.  he  said  to  him,  away  from  his 
office  and  upon  the  premises:  "You  are  town  clerk,  and  can  tell  me — is 
there  any  claim  upon  this  property  ?  "  and  that  he  made  the  inquiry  to  pre- 
vent going  to  look  in  the  town  clerk's  office.  Hdd,  that  this  testimony  did 
not  tend  to  show  a  request  by  the  plaintiff  for  an  examination  of  the  town 
reoords.   lb. 
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16.  The  officer's  return  on  a  writ  cannot  be  contradicted  or  explained  hy 
extraneous  evidence  or  by  reference  to  the  copy  of  the  writ  left  by  him  in 
serving  it.     White  Biver  Bank  v.  Downers  ff  trustees,  332. 

17.  In  an  action  for  improperly  setting  fires  to  brush  on  the  defsndant's 
^  land,  whereby  they  were  communicated  to  the  land  of  the  plaintiff,  the  opin- 
ions of  the  witnesses  who  were  present,  and  who  testify  as  to  the  position  of 
the  fires,  and  the  force  and  direction  of  the  wind,  as  to  the  suitableness  of  the 
day  for  setting  such  fires,  are  not  admissible.    Fraser  v.  Tupper,  409. 

18.  The  plaintiff  claimed  to  recover  for  certain  property  which  formerly 
belonged  to  one  K.,  which  the  plaintiff  purchased  at  a  sheriff's  sale  of  his 
(K.'s)  property.  This  purchase  the  defendants  claimed  was  fraudulent,  and 
made  for  K.'8  benefit,  and  with  his  money,  and  they  had  subsequently 
attached  the  property  as  K.'s.  Hdd,  that  the  declarations  of  K.  alone,  which 
were  offered  in  evidence  for  the  purpose  of  showing  a  flraudulent  design 
between  the  plaintiff  and  himself  in  the  transaction,  were  only  admissible  to 
show  his  own  complicity  in  the  matter,  and  would  be  of  no  account,  unless 
the  plaintiff's  participation  in  It  was  likewise  shown.  Baton  v.  Cooper  et 
al,,  444. 

19.  A  decree  dismissing  a  bill  in  chancery  brought  by  the  same  creditors  of 
K.,  under  whose  process  the  defendants  acted  and  justified  their  taking  of  the 
property,  to  test  the  validity  of  the  plaintiff's  alleged  claims  against  K.,  hdd 
conclufiiye  against  the  defendants  as  to  the  validity  of  those  claims.    lb. 

See  Attachment  5;  Deed  1. 

EXCEPTIONS. 

1.  Exceptions  taken  upon  a  trial  in  the  county  court  must  be  signed  by  the 
presiding  judge  and  filed  with  the  clerk  within  thirty  days  fh>m  the  rising  of 
the  court.  If,  in  consequence  of  the  absence  of  the  presiding  judge  ftom  the 
state,  the  exceptions  so  taken  and  filed  are  signed  only  by  the  two  assistant 
judges,  they  will,  on  motion,  be  dismissed.    SmaU  v.  Ha^ns,  187. 

2.  If  exceptions  taken  in  the  county  court  are  not  filed  in  the  clerk's  office 
within  thirty  days  fh)m  the  rising  of  the  court,  as  required  by  sec  44  of  ch. 
28  of  the  Compiled  Statutes,  they  cannot  be  entertained  or  considered  in  the 
supreme  court.    Nixon  v.  JPhdps,  198. 

3.  If  they  are  not  actually  filed  within  the  thirty  days,  and  this  is  not  owing 
to  any  Araud,  miscx)nduct  or  agreement  of  the  opposite  party  respecting  it, 
they  cannot  be  thereafter  filed,  nunc  pro  tunc,  as  of  a  date  within  the  thirty 
days.  And  if  so  filed  by  the  clerk  under  the  direction  of  the  county  court,  he 
will,  upon  mandamus,  be  required  to  correct  it  and  make  his  filing  correspond 
with  the  true  time.    lb. 

4.  If,  in  a  suit  in  the  county  court,  a  declaration  on  book  is  filed  in  o£foet 
upon  which  there  is  a  judgment  for  the  amount  reported,  to  which  exoeptions 
are  taken  which  are  duly  and  seasonably  filed,  such  exoeptions  may  be  canied 
to  and  heard  in  the  supreme  court  after  a  final  judgment  in  the  original 
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action,  but  they  will  not  uphold  exoeptiona  taken  upon  the  trial  of  the  ori- 
ginal  action  which  were  not  seasonably  filed.    lb. 

5.  An  action  of  debt  may  be  maintained  on  a  judgment  of  the  county 
court  to  which  exceptions  were  taken  and  allowed  without  a  stay  of  execution, 
which  exceptions  axe  still  pending  in  the  supreme  court.  TarbeB,  Jennings  ff 
Co.  y.  Jhumer,  339.  « 

EXECUTION. 

1.  If  a  note  was  taken  for  the  amount  of  an  account,  but  not  in  payment  of 
it,  and  a  recovery  is  had  upon  the  account;  if  it  was  a  negotiable  note,  and 
has  been  negotiated,  a  surrender  of  it  will  be  required  before  the  plaintiff  will 
be  allowed  an  execution  upon  his  judgment.    Street  ^  Burdett  v.  BaU,  165. 

2.  The  existence  of  an  execution  which  is  in  force  and  in  the  officer's  hands 
fbr  collection  is  no  bar  to  an  action  of  debt  upon  the  judgment  upon  which 
the  execution  issued.     White  Biuer  Bank  v.  Downers  ^  2Vi«toes,  332. 

3.  It  is  no  defense  to  an  action  of  debt  on  a  judgment  that  an  execution 
had  issued  upon  it  which  was  in  full  force  and  life  at  the  commencement  of 
the  action,  and  that  it  was  both  before  and  after  that  time  duly  leried  upon 
the  defendant's  property,  it  not  appearing  that  the  property  was  of  sufficient 
amount  or  value  to  satisfy  the  debt.    Tarbdl,  Jennings  ^  Co.  v.  Downer,  339. 

4.  A  party  recovering  a  judgment  for  a  breach  of  the  covenant  of  seizin  In 
a  deed  in  which  there  are  other  covenants  which  run  with  the  land  should  be 
required  to  give  a  release  of  those  covenants  before  he  is  allowed  to  take  out 
execution.    Blake  v.  Bumham,  437. 

See  Attachment  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  administrator  upon  the  estate  of  a  mortgagee  may,  without  any 
order  from  the  probate  court,  discharge  the  mortgage,  or  assign  the  interest  of 
the  estate  in  the  mortgaged  premises.    CoHamer  v.  Langdon  et  ai.,  32. 

2.  An  appeal  from  the  appointment  of  an  administrator  does  not  wholly 
vacate  the  appointment,  but  suspends  it  during  the  pendency  of  the  appeal, 
and  if  the  appeal  is  discontinued  the  suBpension  ceases.  Fletcher  et  al  y. 
Fletcher,  98. 

3.  A  recovery  by  an  executor  or  administrator  in  an  action  of  ejectment 
against  the  devisees  or  heirs  of  the  estate  upon  which  he  is  administering,  is 
conclusive  at  law  as  to  his  right,  and  also  as  to  that  of  an  administrator  de 
boms  non  who  has  succeeded  him,  to  the  possession  of  the  premises  for  which 
the  recovery  was  had.    Paynt^s  administrator  v.  Paynes,  172. 

4.  The  scire  facias  which,  by  section  16  of  chapter  50  of  the  Compiled 
Statutes,  an  administrator  appointed  in  the  place  of  a  former  executor  or 
administrator  is  authorized  to  sue  out  upon  a  judgment  recovered  In  the  name 
Of  such  former  executor  or  administrator,  may  be  sued  out  and  an  execution 
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obtained  in  the  name  of  the  administrator  de  bonis  nm,  his  representatire 
capacity  as  such  being  stated.    Payne's  admnistrator  v.  Paynes,  176. 

EXEMPTION  FROM  ATTACHMENT,  See  Attachment  7,  8,  9. 

^       FEME  COVERT,  See  Witness  1. 

FRAUD. 

1.  I.  B.  conveyed  his  real  estate  to  C.  B.,  in  consideration  of  which  C.  B. 
agreed  to  pay  all  I.  B.'s  debts,  among  which  was  one  dae  to  the  plaintiffs. 
Upon  being  called  upon  to  pay  the  plaintiffs'  claim,  C.  B.  claimed  to  have  an 
offset,  but,  by  a  compromise,  he  paid  one-half  of  the  plaintiffs'  claim,  and 
released  his  offset,  intending  it  as  a  full  satisfaction.  The  plaintiffs  sued  I.  B. 
for  the  other  half,  and,  by  his  consent,  but  without  the  knowledge  of  C.  B., 
obtained  a  judgment  against  him  for  it,  and  an  execution  which  he  levied 
upon  a  portion  of  the  premises  conveyed  to  C  .B.  Held,  that  the  land  was  not 
subject  to  such  levy,  the  conveyance  of  it  from  I.  B.  to  C.  B.  not  having  been 
designed  to  defeat  the  plaintiffs'  claim  as  a  creditor;  and  that  the  judgment 
should  be  regarded  either  as  a  debt  against  I.  B.,  accruing  subsequent  to  the 
conveyance,  for  the  payment  of  which  neither  C.  B.  nor  the  land  were  holden, 
or  else  as  a  ftaud  upon  the  defendants'  compromise  and  settlement.  IngaUs  et 
ux,  v.  Brooks,  398.  ' 

2.  The  defendant  promised  to  indemnify  the  plaintiff,  and  save  him  harm- 
less of  all  loss,  cost,  &c.,  arising  f^om  the  plaintiff's  having  given  a  receipt 
for  certain  property  attached  on  a  writ  against  the  defendant,  and,  upon  judg- 
ment being  obtained  against  the  defendant,  the  plaintiff,  in  satisfaction  of  his 
liability  upon  the  receipt,  signed  a  note  with,  and  as  surety  for  the  defendant, 
and  upon  his,  the  defendant's  request  and  promise  of  security,  which  the 
creditor  accepted.  As  security  for  signing  said  note  the  defendant  turned  out 
to  the  plaintiff  notes  which  he  held  against  a  third  person,  but  which,  as  it 
afterwards  proved,  had  been  attached  by  the  trustee  process.  JTcW,  that  the 
new  contract  arising  from  the  signing  of  the  note,  and  receiving  the  collater- 
als, superseded  and  discharged  the  promise  of  indemnity  for  signing  the  receipt, 
unless  the  plaintiff* was  induced  to  enter  into  the  second  arrangement  by  the 
ft-aud  or  misrepresentation  of  the  defendant;  and  that  the  facts  testified  to,  9. 
v.,  were  insufficient  to  establish  such  a  case  of  A-aud.    Baxter  v.  Downer,  412. 

3.  The  plaintiff  claimed  to  recover  for  certain  property  which  formerly 
belonged  to  one  K.,  which  the  plaintiff  purchased  at  a  sheriff's  sale  of  his 
(K.'s)  property.  This  purchase  the  defendants  claimed  was  fraudulent,  and 
made  for  K.'s  benefit,  and  with  his  money,  and  they  had  subsequently 
attached  the  property  as  K.'s.  Held,  that  the  declarations  of  K.  alone,  which 
were  offered  in  evidence  for  the  purpose  of  showing  a  fhiudulent  design 
between  the  plaintiff  and  himself  in  the  transaction,  were  only  admissible  to 
show  his  own  complicity  in  the  matter,  and  would  be  of  no  account,  unless 
the  plaintiff's  participation  in  it  was  likewise  shown.  Baton  t.  Cooper  el 
a2,y  444. 

4.  In  the  sale  of  a  horse  which  has  an  Internal  and  secret  malady  of  a  fatal 
character,  no  external  indications  of  which  exist,  but  which  is  known  to  the 
seller,  and  which  hd  knows  is  not  known  to,  or  suspected  by  the  puchaser, 


INDEX.  691 


and  which  renders  the  animal  of  no  valne,  and  where  the  sale  is  for  the  appa- 
rent value,  and  the  seller  understands  that  he  could  not  effect  the  sale  if  the 
condition  of  the  animal  was  known  to,  or  suspected  by  the  purchaser,  the 
seller  is  guilty  of  an  actionable  fraud.    Paddock  v.  Strobridge,  470. 

5.  It  is  the  duty  of  the  seller  in  such  case  either  to  apprise  the  purchaser 
that  he  must  take  the  animal  with  all  faults,  or  in  some  way  put  him  on  his 
guard,  or  else  disclose  his  knowledge  upon  the  subject.    lb, 

6.  The  suppression  of  the  truth  in  such  a  case  is  equivalent  to  a  positive 
representation  that  the  animal  is  such  as  it  appears  so  far  as  the  seller  knows, 
if  he  knows  that  the  purchaser  is  acting  solely  upon  that  belief.    lb. 

>»■ 

7.  This  rule  has  not  been  extended  to  cases  where  the  thing  sold  is  of  some 
value,  or  the  seller  was  not  aware  that  the  purchaser  acted  exclusively  upon 
the  expectation  of  the  truth  of  the  apparent  condition  of  the  thing  sold.  But 
the  principle  seems  to  be  the  same  in  all  cases,  that  if  the  seller  derives  an 
advantage  by  means  of  a  delusion  which  he  knows  to  exist  in  the  mind  of  the 
purchaser,  and  which  he  does  not  remove,  or  caution  the  purchaser  in  regard 
to,  he  is,  to  the  extent  of  the  damage  thereby  sustained  by  the  purchaser, 
guilty  of  an  actionable  fraud.  But  the  difficulty  in  the  application  of  the  rule 
to  such  cases  has  hitherto  induced  the  courts  to  require  proof  either  of  artifice 
in  disguising  secret  defects  or  positive  misrepresentation,  unless  the  defects 
are  of  a  character  to  render  the  article  essentially  a  different  commodity  from 
what  it  appears,  and  for  which  it  is  sold.    lb. 

8.  One  about  to  pay  money  due  from  him  may  properly  inform  those  to 
whom  his  creditor  is  indebted  and  aid  them  in  attaching  it  after  it  shall  be  paid 
and  become  the  property  of  his  creditor.  Such  a  proceeding,  though  it  may 
not  be  polite  or  courteous,  is  neither  a  fraud  or  legal  wrong.  Boot  v.  Boss  et 
tix.,  488. 

See  AccoR2>  and  Satisfaction  2;  A:^itbatiok  2. 

FRAUD  IN  LAW. 

1.  The  charge  of  the  county  court,  considered  in  connection  with  the  tes- 
timony to  which  it  had  reference,  keid  conformable  to  the  decisions  and  law  in 
this  state  respecting  the  change  of  possession  required  upon  a  sale  or  mort- 
gage of  personal  estate  to  make  it  available  against  the  creditors  of  the  vendor 
or  mortgagor.    Parker  v.  Kendrick  et  al.,  388. 

FRAUDS,  (STATUTE  OF.) 

1.  One  S.  was  indebted  to  the  plaintiff  for  the  maldng  of  a  coat  which  had 
not  been  fully  delivered  to  him.  The  defendant  promised  to  pay  the  debt,  and 
thereupon  the  plaintiff  let  S.  leave  the  state  with  the  coat  and  discharged  him 

.  from  the  debt.  Held,  that  the  defendant's  promise  was  not  within  the  statute 
of  frauds;  that  it  was  founded  upon  a  sufficient  consideration;  that  the  debt 
thereby  became  the  sole  debt  of  the  defendant;  and  that  a  recovery  might  be 
had  for  it  in  an  action  on  book  account.     Watson  v.  Jacobs,  169. 

2.  The  deDandant  requested  the  plaintiffii  to  ettend  to  certain  suits  In  which 
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the  defendant's  son  was  interested,  saying  that  if  they  would  do  the  bosiness 
for  his  son,  he  (the  defendant)  would  pay  for  it.  The  plaintiffs  attended  to 
the  suits  and  made  theb*  charges  therefor  directly  to  the  defendant,  and  it 
did  not  appear  that  the  defendant's  son  ever  employed  or  promised  to«pay  the 
plaintiffs.  Hdd,  that  the  services  of  the  plaintiffs  were  rendered  upon  the 
creditor  responsibility  of  the  defendant,  and  that  his  promise  to  pay  for  them 
was  an  original  promise  and  not  within  the  statute  of  frauds.  Hodges  y. 
Haa,209, 

3.  The  plaintiff,  who  was  the  preceptor  of  an  academy,  requested  the 
defendant  to  assist  in  gotfing  up  an  exhibition  of  its  students  and  procure 
music  therefor;  and  it  was  understood  between  them  that  the  plaintiff  would 
indemnify  him  for  his  services  and  expenditures,  a  subscription  being  rdied 
upon  for  raising  the  necessary  funds.  Held,  that  the  implied  promise  arising 
iix>m  the  request  and  understanding  was  an  original  one,  and  not  within  the 
statute  of  frauds,  there  being  no  other  person  liable  upon,  or  in  reference  to 
it.     Walker  v.  Norton,  226. 

4.  A  party  contracting  by  parol  to  purchase  a  piece  of  land,  and  paying  a 
part  of  the  purchase  money,  cannot  recover  it  back  and  refuse  to  ftilfil  the 
contract  on  account  of  its  being  within  the  statute  of  frauds,  if  the  other 
party  is  ready  and  willing  and  offers  to  perform  on  his  part.  Cobb  ^y, 
HaU,  510. 

GAMBLING. 

1.  Where  two  or  more  game  with  another  under  a  secret  agreement  that 
they  will  divide  among  themselves  whatever  sums  either  of  them  ivin  from 
him,  they  will  be  liable  jointly  and  severally  as  tort  fecLzors  for  whatever  may 
have  been  won  by,  or  paid  to  either  of  them.    Preston  v.  HtUcJunson,  144. 

2.  In  an  action  by  the  loser  against  either  of  the  winners  under  such  an 
agreement,  he  may  recover  not  only  that  which  was  won  by  and  paid  to  such 
winner,  but  also  that  which  was  won  by  or  paid  to  such  winner's  confeder- 
ates; and  a  judgment  recovered  against  one  of  said  confederates  for  the 
money  so  won  is  no  merger  of  the  loser's  cause  of  action,  nor,  while  unsatiB- 
fied,  a  bar  to  his  recovering  it  against  any  of  the  others.    lb. 

GRAND  LIST. 

1.  The  grand  list,  which  by  the  act  of  1842  (Comp.  Stat.  ch.  80,  sec.  SO,) 
was  required  to  be  completed  and  returned  to  the  town  clerk's  office  on  or 
before  the  first  Monday  in  December,  became  and  was,  on  that  day,  the  exist- 
ing grand  list  upon  which  a  tax  voted  on  that  day  was  required  to  be  assessed. 
Moss  V.  Hinds,  188. 

GUARDIAN. 

1.    A  note  taken  by  a  guardian  upon  a  loan  of  money  belonging  to  his   ' 
ward,  and  made  payable  to  the  ward  or  bearer,  may  be  retained  by  the  guar- 
dian as  his  own  property,  or  be  legally  transferred  by  him  to  a  third  person; 
and  the  amount  of  it  be  otherwise  accounted  for,  or  the  guardian  become  a 
debtor  for  it  to  his  ward.    Fletcher  et  ai,  y.  Fletcher,  98. 
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1.  If,  in  an  action  of  ctjectment  in  favor  of  an  administrator,  the  defendants 
daim  that  they  are  entitled  to  the  possession  of  the  premises  as  heirs,  the  fkct 
of  such  heirship  most  be  aiBrmatively  shown.  It  will  not  be  inferred  fh>m 
the  fact  that  they  were  brothers  or  sisters  of  the  deceased  nnless  it  be  also 
shown  that  no  nearer  relatives  survived  him.  Payne^s  administrator  y. 
Paynes,  172. 

2.  Role  in  Sfaelly's  case  not  in  force  in  this  state.  Smith  et  ai$.  ▼.  Bom- 
tings,  240. 

3.  Where  an  estate  is  granted  to  a  person  for  lifo,  with  remainder  to  hit 
hehrs,  the  heirs  will  take  by  purchase  and  under  the  deed,  where  that  waa 
obviously  the  intention  of  the  iprantor.    lb. 

4.  Such  held  to.be  the  construction  of  the  deed  under  which  the  plaintiflk 
claimed  title  in  the  present  case,  they  being  the  children  and  heirs  of  the  flnt 
grantee.    lb, 

HIGHWAY. 

1.  A  highway  may  be  discontinued  without  any  previous  notice  to  the  land 
owners  across  whose  land  the  road  lies.    Haynes  v.  LasseU,  157. 

2.  If  notice  to  them  were  necessary,  and  the  selectmen  should  have  pro- 
ceeded and  ordered  a  road  discontinued,  it  would  be  presumed  that  their  pre- 
liminary proceedings  of  notice,  &c.,  were  regular.  If  no  notice  was  given  to 
the  land-owners,  the  discontinuance  could  not,  on  that  account,  be  collaterally 
attacked,  but  only  in  a  proceeding  instituted  for  the  purpose  of  vacating 
it    lb. 

3.  The  selectmen  of  the  town  of  Bennington  axe  not  by  the  act  incorporat- 
ing the  village  of  Bennington,  (Laws  of  1849,  page  119,)  deprived  of  the  power 
which  they  previously  had  of  laying  out  highways  within  the  limits  of  said 
village.    Bennin0on  v.  Smith  et  als.,  254. 

4.  The  proceedings  of  the  county  courtjin  this  case  hdd  conformable  to  the 
decision  and  order  heretofore  made  by  the  supreme  court  in  reference  to  them. 
GfoflMp  V.  Woodstock,  347. 

5.  The  question  as  to  the  propriety  and  necessity  of  establishing  a  highway 
in  a  particular  place  is  one  of  fact,  which,  in  the  last  resort,  is  to  be  detennlned 
exdnsively  by  the  Judgment  of  the  county  court.    lb. 

HUSBAND  AND  WIFE. 

1.  Though  the  wife  retains  her  maiden  settiement  and  the  children  take 
^that  of  the  mother  when  the  husband  and  fkther  has  none  in  the  state,  yet  it 
is  understood  that,  so  long  as  he  cohabits  with  his  wifo  and  maintains  a  flun- 
ily  establishment,  his  wife  and  children  cannot  be  removed  from  him.  Thi 
Town  of  Bupert  v.  The  Town  qf  Winhatt,  245. 
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2.  But  if  the  hasband  abandons  his  wife  and  his  control  over  the  fkmily 
ceases,  they  may  then  be  removed  to  the  settlement  of  the  wife.    lb. 

3.  If  a  husband  and  father  has  never  abandoned  or  deserted  his  wife  and 
fiunily,  they  cannot  be  separated  fVom,  and  removed  without  him  firom  the 
place  of  his  actual  residence.    HartUmd  t.  Windsor,  354. 

4.  The  oratrix,  being  now  the  wife  of  the  defendant,  had,  before  her  mar- 
riage with  him,  contracted  to  purchase  of  one  T.  a  piece  of  land  for  seventy- 
five  dollars,  toward  which  she  paid  sixty  dollars,  and  took  possession  of  the 
premises,  but  suffered  the  title  to  remain  in  T.  as  security  for  the  fifteen  dol- 
lars which  remained  unpaid  until  after  her  marriage,  when  her  husband  (the 
defendant)  paid  it  and  persuaded  T.  to  deed  the  premises  to  him.  J9e2d,  that 
upon  the  oratrix  paying  to  the  defendant  the  amount  he  had  paid  to  T.  she 
would  be  entitled  to  such  a  conveyance  from  her  husband,  through  the  inter- 
vention of  a  trustee,  as  would  vest  in  her  the  fee  of  the  land,  so  that  both  she 
and  her  husband  would  have  those  rights  to,  and  that  interest  in  the  premises 
which  they  would  respectively  have  had  if  the  deed  had  been  made  by  T. 
directly  to  her  before  her  marriage,  but  that  she  was  not  entitled  to  a  convey- 
ance of  the  premises  to  a  trustee  for  her  sole  use  and  hen^U  Gould  v. 
GfouM,  504. 

5.  T.  being  ready  and  willing  to  convey  upon  the  oratrix  performing  on 
her  part,  the  sixty  dollars  paid  to  him  was  not  a  chose  in  action  of  the  oratrix 
which  the  husband  could  entitle  himself  to  by  reducing  it  to  possession.    lb. 

IDENTITT. 

1.  Aaron  I.  Boge  was  named  in  the  charter  of  Elingston  (now  Granville,) 
as  one  of  the  proprietors.  The  name  of  the  plaintiff's  ancestor  if^'BS  Aaron 
Jordan  Bogue,  but  at  an  early  period  in  his  life  the  surname  was  usually  writ- 
ten Boge.  In  the  proprietor's  records  Aaron  J.  Boge  in  one  instance  and 
Aaron  Jordan  Bogue  in  another  was  mentioned  as  one  of  the  proprietors. 
fleW,  that  tlie  names  were,  prima  faciei  to  be  regarded  as  identical,  and  as 
establishing,  prima  faciei  the  identity  of  the  plaintiff's  ancestor  with  the  per- 
son named  in  the  charter.    Bogue  et  cUs.  v.  Bigdow  et  cUs.,  179. 

2.  The  fact  that  the  plaintiff's  ^ancestor  resided  in  a  different  town,  and 
distant  ftom  most  or  all  of  the  other  proprietors,  and  that  his  heirs  made  no 
claim  to  his  right  until  after  the  lapse  of  a  long  period  of  time,  is  entitled  to 
but  little  if  any  weight  in  determining  the  question  of  such  identity.    lb. 

See  Evidence  12. 

IGNORANCE. 

1.  Ignorance  of  a  fact,  of  which  ignorance  the  party  is  conscious,  is  not  a 
mistake  of  fact.    McDanids  v.  The  Bank  qf  JEtuOand  et  als.,  230. 

2.  A  court  of  equity  will  not  afford  relief  to  a  party  who  has  merely  acted 
in  ignorance  of  facts  which  he  could  have  ascertained  by  the  exercise  of  due 
diligence  and  inquiry.    lb. 
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INDICTMENT,  See  Criminal  Law  5;  Pleading  3. 
INFANT. 

1.  An  infant  is  liable  as  tmstee  for  articles  of  personal  property  belonging 
to  the  principal  defendant  which  are  in  his  possession  and  for  any  debt  due 
ftx>in  him  for  necessaries.    Scofidd  v.  White's  trustees,  330. 

2.  The  infancy  of  the  lessee  is  no  defense  to  an  action  of  trover  fbr  the 
conversion  of  crops  upon  which  the  lessor  has  retained  a  lien  for  the  security 
of  the  rent.  His  liability  does  not  arise  i^m  the  mere  breach  of  a  contract, 
but  irora  an  unlawful  appropriation  to  his  own  use  of  the  property  of  another. 
Baxter  v.  Bush,  465. 

3.  In  this  case  the  lessee,  who  was  an  inftmt  at  the  time  the  lease  was 
made,  became  of  age  before  the  exphntion  of  its  term,  but  continued  to 

-  occupy  the  leased  premises  until  the  termination  of  it.  If  his  infancy  would 
have  been  otherwise  available,  this  continuance  in  possession  subsequent  to 
his  becoming  of  age  was  a  ratification  of  the  lease,  and  rendered  aU  its  provis- 
ions obligatory  upon  him.    lb, 

4.  A  debt  due  to  a  minor  for  his  services  after  he  has  had  his  time  given 
to  him  by  his  father,  from  one  who  had  knowledge  of  the  emancipation,  \b 
protected  tiom  attachment  by  the  creditors  of  the  father  by  means  of  the 
trustee  process.    Bray  v.  Wheekr,  514. 

5.  At  what  age  he  will  emancipate  his  child  rests  in  the  discretion  of  the 
father.  There  is  no  period  in  the  youth  of  the  child  prior  to  which  he  may 
not  do  it,  so  far,  at  least,  as  any  rights  of  his  creditors  are  concerned.    lb. 

INSURANCE. 

1.  One  P.,  assuming  to  act  as  the  agent  of  the  plaintiffs,  forwarded  to 
them  an  application  for  insurance  which  he  obtained  fh)m  the  defendant, 
which  the  plaintiffs  approved  of,  and  upon  which  they  issued  a  policy. 
About  this  time,  or  soon  thereafter,  the  plaintiffs  took  ftom  P.  a  bond,  of  a 
date  prior  to  that  of  the  application,  reciting  that  he  was  appointed,  and 
binding  him  to  the  faithftd  performance  of  the  duties  of  an  agent,  &c.  Held, 
that  these  acts  of  the  j)Iaintiffs  amounted  to  a  ratification  of  P.'s  agency  in 
obtaining  the  application.    Farmer's  M.  F,  Ins,  Co,  v.  Marshall,  23. 

2.  Extent  of  the  authority  of  a  general  agent  for  procuiing  applications  for 
ail  insurance  company.    lb, 

3.  In  contracts  of  insurance,  p%roI  representations  or  concealments  qfect' 
ing  the  risk  wiU  in  many  cases  avoid  a  policy,  when  they  would  not  have  that 
effect,  or  perhaps  be  permitted  to  be  shown  in  reference  to  a  contract  of  a  dif- 
ferent character.  But  in  regard  to  the  other  incidents  the  same  rules  of  con- 
struction and  evidence  apply  as  to  other  contracts.  If  a  promissory  note  is 
given  for  the  premium,  it  cannot  be  shown  by  parol  that  it  was  represented  or 
stipulated  that  a  payment  of  it,  or  of  a  portion  of  it,  would  not  be  required.  Jh, 
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INTEREST. 


1.  Where  there  is  no  express  contract  to  pay  interest,  it  is  not  recoTerable 
except  upon  the  presumption  that  the  debt  should  have  been  sooner  paid. 
Brainards  v.^  Champlmn  T.  Company,  154. 

2.  The  plaintiffs  had  for  several  years,  sold  to  the  defendants  large  quanti- 
ties of  wood,  which  it  was  understood  would  be,  and  which  were  settled  and 
paid  for  during  the  winter  succeeding  the  delivery,  and  neither  party  expected 
that  interest  would  be  paid  to  the  time  of  such  settlement.  The  plaintiffb 
omitted,  at  two  or  three  of  these  annual  settlements,  to  present  an  account  for 
a  certain  quantity. of  wood  previously  delivered,  and,  in  consequence  of  such 
omission,  it  remained  unpaid,  the  defendants  supposing  at  each  settlement, 
that  they  had  paid  for  all  the  wood  previously  delivered.  Hdd,  that  under 
these  circumstances  the  plaintiffs  would  not  be  entitled  to  interest  upon  the 
account  during  the  time  they  so  omitted  to  present  it.    lb, 

INTOXICATING  LIQUOR. 

1.  The  agent  for  a  town  to  sell  intoxicating  liquor  for  medicinal,  chemical 
and  mechanical  purposes  only,  who  has  given  a  bond  in  pursuance  of  the  4th 
section  of  the  act  to  prevent  traffic  in  intoxicating  liquors  for  the  purpose  of 
drinking,  is  liable  to  indictment  if  he  sells  or  gives  away  such  Uquors  for  the 
general  purpose  of  drinking.    State  v.  Parks,  70. 

2.  A  sale  of  intoxicating  liquors  to  a  person  authorized  to  sell  them  as 
town  agent,  under  the  law  of  1852,  to  prevent  the  traffic  in  intoxicating  Uquors 
for  the  purpose  of  drinking,  is  not  a  violation  of  that  statute;  nor  is  the  per- 
son who  sells  to  a  town  agent  responsible  for  the  intent  with  which  the  agent 
purchased,  or  the  use  to  which  he  puts  them.  In  this  case,  the  sale  to  the 
agent  was  made  in  the  state  of  New  York,  where  the  seller  resided.  Stre^  fr 
Burdett  v.  HaU,  165. 

3.  An  officer  seizing  intoxicating  liquor  under  the  search  and  seizure 
provisions  of  the  law  of  1852  to  prevent  traffic  in  it,  is  only  bound,  in  keeping 
it,  to  use  that  care  and  diligence  which  prudent  men  use  in  the  care  of  their 
own  goods ;  and  the  use  of  such  care  is  sufficiently  alleged  by  an  averment 
that  they  were  kept  in  a  safe,  suitable  and  proper  place.  Perkins  et  als,  r. 
Gibb8,343, 

4.  An  officer  seizing  liquor  in  pursuance  of  those  provisions  may  take  the 
cask  containing  it.  That  which  justifies  the  seizure  of  the  former  will  also 
warrant  the  taking  of  the  latter.    lb. 

5.  A  person  who  is  not  a  regular  officer  may  be  specially  authorized  to  serve 
a  warrant  of  search  issued  in  pursuance  of  the  provisions  of  that  law.    Xb, 

JOINT  TENANCY. 

1.  A  condition,  in  a  deed  to  two  or  more  persons,  that  they  shall  pay  aU 
tha  grantor's  debts  or  the  deed  be  Toid,  does  not  create  a  tmst  estate,  so  as  to 
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render  the  grantees  joint  tenants  instead  of  tenants  In  common  imder  the 
provisions  of  our  statute.    Lamb  v.  Ckark,  273. 

JUDGMENT. 

1.  A  judgment  becomes  perfect  and  final  when  a  party  is  entitled  to  an  exe- 
cution upon  it.  If  execution  issues  by  leave  of  court  before  the  end  of  the 
term,  an  action  of  debt  upon  the  judgment  may  then  be  commenced.  WhUa 
River  Bank  v.  Downers  4r  trustees,  332. 

2.  The  existence  of  an  execution  which  is  in  force  and  in  the  officer's  hands 
for  collection  is  no  bar  to  an  action  of  debt  upon  the  judgment  upon  which 
the  execution  issued.    lb, 

3.  An  action  of  debt  may  be  maintained  on  a  judgment  of  the  county  court 
to  which  exceptions  were  taken  and  allowed  without  a  stay  of  execution, 
which  exceptions  are  still  pending  In  the  supreme  court.  Tarbell,  Jennings  j- 
Co,  V.  Doumer,  339. 

4.  It  is  no  defense'  to  an  action  of  debt  on  a  judgment  that  an  execution 
had  issued  upon  it  which  was  in  AiU  force  and  life  at  the  commencement  of 
the  action,  and  that  it  was  both  before  and  after  that  time  duly  levied  upon 
the  defendant's  property,  it  not  appearing  that  the  property  was  of  sufficient 
amount  or  value  to  satisfy  the  debt.    lb. 

5.  The  judgment  discharging  persons  summoned  as  trustees  is,  in  legal 
effect,  several,  and  should  be  so  in  form.    Page  et  als,  v.  Baldwin,  425. 

See  GAMBLina  2. 

JURISDICTION. 

1 .  A  promise  in  writing,  in  the  general  form  of  a  promissory  note,  by  which 
a  person,  for  value  received  in  a  policy  issued  to  him  by  an  insurance  com- 
pany, promises  to  pay  such  company  a  specified  sum,  in  such  proportions  and 
af  such  times  as  their  directors  should  require,  is  a  promissory  note,  in  the 
sense  in  which  that  term  is  used  in  the  statute  in  limiting  the  jurisdiction  of 
justices;  and  it  is  a  note  for  the  flill  amount  for  which  it  is  given,  and  if  that 
amount  exceeds  one  hundred  dollars  the  county  court  has  jurisdiction,  though 
the  assessments  which  the  directors  have  made  upon  it  axe  less  than  one  hun- 
dred dollars.    Farmers'  M.  F.  Ins.  Co.  v.  MarshaU,  23. 

2.  A  justice  has  jurisdiction  in  an  action  on  book  account  where  .neither  the 
ad  damnum,  nor  the  plaintiff's  account,  as  presented  and  claimed,  exceeds  one 
hundred  doUars,  though  the  plaintiff  have  a  f\irther  valid  account  which  he 
might  present,  and  which,  with  that  presented,  would  exceed  one  himdred  dol- 
lars.   Stevens  v.  Damon,  921. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  has  jurisdiction  in  an  action  on  book  account  where  neither  the 
€id  damnum,  nor  the  plaintiff's  account,  as  presented  and  claimed,  exceeds  one 
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hundred  doDars,  though  the  plaintiff  have  a  ftirther  valid  aoconnt  which  he 
might  present,  and  which,  with  that  presented,  would  exceed  one  hundred  dol- 
lars.   Stevens  y.  Damon,  521. 

2.  If,  in  such  an  action,  the  defendant's  account  exceed  one  hundred  dollars, 
and  he  presents  it,  and  has  the  justice  abjudicate  upon  it,  the  judgment  of  the 
justice  will  be  a  bar  to  any  subsequent  adjudication  upon,  or  recovery  of  any 
part  of  it.    lb. 

3.  The  judgment  of  the  justice  in  such  a  suit  will  not  be  a  bar  to  a  subse- 
quent suit  for  the  recovery  of  the  account  of  the  plaintiff  which  was  not  pre- 
sented, if  its  presentation  was  omitted  by  mistake,  or  for  any  other  sufficient 
reason.    lb. 

See  Appeal  2. 

JUSTIFICATION. 

1.  The  taking  of  property  by  virtue  of  a  writ  of  attachment  may  be  justi- 
fied by  the  officer  and  creditor's  attorney  without  showing  regular  subsequent 
proceedings  in  obtaining  judgment,  taking  out  executioif,  &c.  Eaton  v.  Cooper 
etal,,4U. 

2.  But  if  it  is  shown  that  the  officer  and  attorney  were  parties  to  a  subse- 
quent unlawful  disposition  of  the  property,  such  as  the  creditors  themselves 
were  not  entitled  to  make,  they  will  be  deprived  of  the  protection  they  would 
have  otherwise  had  of  justifying  the  original  taking  under  a  valid  process,  and 
be  regarded  as  standing  in  the  position  of  mere  strangers.    lb. 

LANDLORD  AND  TENANT,  See  Leabb. 

LAW  OF  NEW  YORE,  See  Payment  2,  3;  Pbomibbobt  Notes  akd  Bills 
OF  Exchange  8. 

LEASE. 

1.  An  agreement  for  a  lease  of  real  estate  flrom  a  corporation  is  not  required 
to  be  executed  or  assented  to  by  the  corporation  with  the  same  formality  as 
the  lease  itself.    Conata  v.  The  BeUows  FaJOs  Canal  Company^  263. 

2.  If  such  an  agreement  is  made  in  the  name  of  a  corporation  by  one  act" 
Ing  as  their  agent,  but  without  authority,  and  without  the  formalities  required 
in  the  execution  of  an  actual  lease,  it  may  be  subsequently  ratified  by  the  cor- 
poration, and  if  so  ratified  a  court  of  chancery  will  require  a  specific  perform- 
ance of  it.    lb. 

3.  An  agent  of  the  defendants  agreed  to  lease  to  the  orator  for  a  term  of 
years  certain  real  estate  belonging  to  the  defendants,  and  a  water  privilege 
connected  with  it,  upon  the  faith  of  which  the  orator  went  on  and  made  per- 
manent erections,  of  which  the  defendants  were  cognizant,  and  for  the  use  of 
the  premises  they  for  several  years  received  the  rent  as  stipulated  in  the  agree- 
ment. Held,  that  though  the  agent  might  not  have  had  authority  to  make 
such  an  agreement,  that  the  contract  itself  might  be  ratified  by  the  defendants. 
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and  that  they  had  ratified  it  by  permitting  the  erections  and  receiving  the 
rent.    lb, 

4.  A  provision  in  the  lease  of  a  farm  that  the  lessor  retains  a  ftill  lien  on 
all  the  crops  and  produce  of  it,  as  security  for  the  payment  of  the  specified 
rent,  constitutes  him  the  sole  owner  of  the  crops  and  produce  thereafter 
raised,  and  entitles  him  to  the  control  of  them,  and  will  render  the  lessee  liable 
to  an  action  of  trover  if  he  dispose  of  them  before  the  rent  is  paid.  Baxter  v. 
Bush,  465. 

5.  The  lessor's  right.  In  this  respect,  is  not  affected  by  his  taking,  at  the 
time  of  giving  the  lease,  the  promissory  note  of  the  lessee  with  surety  for  the 
amoufit  of,  and  as  security  for  the  same  rent,  and  endeavoring  to  enforce  the 
collection  of  it.    lb. 

6.  The  infancy  of  the  lessee  under  such  a  lease  is  no  defense  to  an  action  of 
trover  for  the  conversion  of  the  crops.  His  liability  does  not  arise  from  the 
mere  breach  of  a  contract,  but  fh)m  an  unlawAil  appropriation  to  his  own  use 
of  the  property  of  another.    lb. 

7.  In  this  case  the  lessee,  who  was  an  infant  at  the  time  the  lease  was  made, 
became  of  age  before  the  expiration  of  its  term,  but  continued  to  occupy  the 
leased  premises  until  the  termination  of  it.  If  his  infancy  woulS  have  been 
otherwise  available,  this  continuance  in  possession  subsequent  to  his  becoming 
of  age  was  a  ratification  of  the  lease,  and  rendered  all  its  provisions  obliga- 
tory upon  him.    lb. 

See  Covenant  1,  2. 

LEGISLATURE. 

1.  The  legislature  may  alter  and  abolish  municipal  corporations,  and  divide 
or  dispose  of  the  property  held  by  them  for  municipal  purposes;  and  their 
right  in  this  respect  is  not  defeated  or  affected  by  the  circumstance  that  the 
town  or  other  municipal  corporation  is  by  its  charter  made  the  trustee  of  a 
charity.    Motdpdier  v.  JEkmt  MotUpelier,  12. 

LETTER. 

1.  Neglect  to  answer  a' letter  is,  in  ordinary  cases,  no  evidence  of  an  assent 
to  the  statements  contained  in  it,  particularly  when  the  statements  refer  to 
past  transactions  upon  which  no  future  action  is  contemplated.  HiU  v. 
PraU,  119. 

LICENSE. 

1.  A  person  who  has  a  license  in  ftict  to  pass  and  repass  over  the  premises 
of  another  and  abuses  it  by  leading  a  barway  open,  whereby  the  cattle  of 
others  enter  and  do  damage,  is  not  liable  therefor  in  an  action  of  trespass, 
but  only  in  case  for  a  breach  of  the  contract  or  duty  to  keep  the  barway 
closed.    Stone  v.  Knapp,  501. 
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LIEN. 

1.  The  attachment  of  money  of  a  debtor  will  not  defieat  a  perfiscted  Hen 
existing  upon  it  In  flityor  of  an  attorney  or  created  by  an  assiicnment  Boot  y. 
Bou  et  ux.,  488. 

See  Lbasb  4,  5. 
LIMITATIONS,  (STATUTE  OF). 

1.  The  statnte  of  limitations  will  commence  mnning  against  a  person  resid- 
ing ont  of  the  state,  having  no  known  attachable  property  within  it,  only  fit>m 
such  time  as  he  comes  to  reside  or  remain  in  the  state;  HaU  r,  Nesnuth, 
Washington  count]/,  cited  by  Isham,  J.,  in  Buss,  Admr.,  y.  Fay,  381. 

2.  If  a  debtor  resides  out  of  the  state  it  is  not  necessary,  in  order  to  prevent 
the  statute  of  limitations  ftom  running  upon  his  liability,  that  he  should  have 
known  attachable  property  within  this  state  for  six  years  continuously  and 
without  interruption.  If  he  has  it  at  different  periods,  amounting  in  all  to  six 
years,  it  will  be  sufficient.    Buss,  Admr.,  v.  Fay,  381. 

3.  Partnership  property  belonging  to  a  firm  of  which  the  debtor  is  a  mem- 
ber, which  4nn  is  not  shown  to  be  insolvent,  is  property  of  the  debtor  "which 
could  by  the  common  and  ordinary  process  of  law  be  attached,"  within  the 
meaning  of  the  statute  on  this  subject.    lb, 

4.  Hdd,  upon  the  fiMts  foimd  and  stated  in  the  opinion  of  the  court,  q.  v., 
that  the  defendant  had  known  attachable  property  in  this  state  which  would 
bar  the  plaintiff's  action  under  the  statute  of  limitations  on  account  of  its  not 
having  been  commenced  untU  more  than  six  years  after  the  cause  of  action 
accmed.    Stoughton  v.  IHmkk,  535. 

See  Pbsscxiftiov. 

UQUOB»  (INTOXICATING,)  See  IirroziCATur^  JU^^^ 

MANDAMUS,  See  Appeal  2. 

MARRIED  WOMAN,  See  Witkbbs  1. 

MERGER,  See  BoKD  1, 3. 

MISTAKE. 

1.  Ignoranoe  of  a  fbct,  of  which  ignorance  the  party  is  conscious,  is  not  a 
g^ttiiEe  of  fact.    MeDanids  v.  The  Bank  qf  BuOand  et  als.,  230. 

j^.  Mistake  of  law  affords  no  ground  for  relief  in  equity  unless  under 
pecuUiur  drcunstaaces  involvisg  or  accompanied  with  other  ^unds  £br  such 
xeUef.    B>. 
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MONTPELDSB. 

1.  The  act  of  the  legislature  diyiding  the  town  of  Montpelier,  {Laws  of 
1848,  p.  5,)  held  constitutional  and  valid;  and  the  constraction  given  to  it  In 
Montpdier  v.  East  MontpeUer,  27  Vt.  704,  approved  and  adopted.  Montpdier 
T.  East  Montpdier,  12. 

2.  That  act  having  abolished  the  old  town  of  Montpelier,  which  was,  by  its 
charter,  the  trustee  of  certain  rights  oMand  reserved  for  public  uses,  the  court 
of  chancery  was  directed  to  appoint  a  new  trustee  to  take  charge  of  the  prop- 
erty and  execute  the  trust  for  the  benefit  of  the  inhabitants  of  the  territoxy 
which  comprised  the  original  township.    lb. 

MORTGAGE. 

1.  The  administrator  upon  the  estate  of  a  mortgagee  may,  without  any 
order  firom  the  probate  court,  discharge  the  mortgage,  or  assign  the  interest  of 
the  estate  in  the  mortgaged  premises.    CoOamer  v.  Langdon  et  cU.,  32. 

2.  Tlie*  legal  effect  of  a  quit-claim  deed  of  mortgaged  premises  fh)m  the 
mortgagee,  or  fh)m  the  administrator  upon  his  estate,  is  to  convey  the  legal 
estate  which  the  mortgagee  had  in  them.    lb, 

3.  Hdd,  if  the  legal  effect  of  such  a  deed  could  be  obviated  by  parol  proof, 
showing  that  a  satisfaction  and  discharge  of  the  mortgage  was  intended 
instead  of  a  purchase,  that  there  was  no  evidence  in  the  present  case  tending 
to  show  such  an  intention,  and  that  therefore  the  submission  of  such  a  ques- 
tion to  the  jury  was  improper.    lb, 

4.  Effect  of  a  person  who  has  a  mortgage  upon  a  piece  of  land  witaessing 
a  subsequent  conveyance  of  it  to  a  person  who  understands  that  the  mortgage 
has  been  paid,  with  knowledge  that  he  so  understands  it.  MiUer  v.  Bingham 
etals,«L 

5.  In  a  bill  to  foreclose  a  mortgage  held  by  one  as  trustee,  the  cestuis  qus 
trust  are  necessary  parties.    Davis  v.  Hemingway ,  438. 

iSfee  Promissobt  Notes  akd  Bills  of  ExcHANOB4ft5. 

MUNICIPAL  CORPORATION,   8es  Town  1. 

NEUTRALITY  ACT. 

1.  An  officer  belonging  to  a  military  force  ordered  out  by  the  president, 
under  the  8th  section  of  the  neutrality  act  of  1838,  "to  prevent  the  violation 
and  enforce  the  due  execution  of  the  act,"  and  instructed  by  his  commanding 
general  to  execute  that  purpose,  may  seize  property  as  a  precautionary  meani 
to  prevent  an  intended  violation  of  the  act,.and  detain  it  until  an  officer,  hav- 
ing the  power  to  seize  and  hold  it  for  the  purpose  of  proceeding  with  it  in  the 
manner  directed,  may  be  procured  and  act  in  the  matter.  Stoughton  v.  JDim- 
icfc,  535. 

2.  And  where  such  officer  seized  a  vessel,  which  was  not  intended,  itself,  to 
pass  the  ih>ntier,  bat  was  laden  with  arms  and  munitions  intended  to  be 
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transported  across  the  frontier  to  insnrgents  in  Canada,  who  were  then  in  arms 
near  the  line,  against  Great  Britain,  and  the  vessel  was  wrecked  the  same 
night  ^^ithout  any  fault  of  his,  it  was  held  that  an  action  of  trover  for  the  ves- 
sel could  not  be  sustained  against  him.    lb, 

NEW    TRIAL. 

1.  A  new  trial  cannot  be  granted  on  account  of  errors  of  law  in  the  county 
court.  Such  errors  can  only  be  corrected  upon  exceptions  or  a  writ  of  error. 
Nixon  V.  Phelps,  198. 

NEW  YORK,    (LAW  OF,)   See  Payment  2,  3;  Pbomibbobt  Notes  akd 
Bills  of  Exchange  8. 

OFFICER. 

1.  If  the  bailee  of  an  officer  uses  the  property  which  an  officer  has  attached 
and  put  into  the  bailee's  possession  to  keep,  it  will  be  regarded  as  the  act  of 
the  officer,  though  it  be  without  his  knowledge,  and  will  render  him  a  tres- 
passer a6  initio.    Briggs  v.  Gleason,  78. 

2.  In  such  a  case  the  officer  is  liable  for  the  value  of  the  property  in  tres- 
pass or  trover,  unless  it  has  been  applied  toward  the  payment  of  the  debt,  in 
which  case  such  an  application  will  be  considered  in  mitigation  of  dam- 
ages,   lb. 

3.  An  action  upon  a  receipt  given  to  an  officer  de,factOy  for  property  attached 
on  mesne  process,  is,  prima  fade,  to  be  regarded  as  brought  for  the  benefit  of 
the  creditor;  and  unless  it  appears  that  the  officer  alone  is  interested,  it  cannot 
be  shown  that  he  was  not  properly  qualified  to  act  in  that  capacity.  Taylors, 
Nichols  et  al.,  104. 

4.  If  an  officer  receives  for  service  a  writ  of  attachment  without  any  spe- 
cial instructions  accompanying  it,  it  is  his  duty  to  serve  it,  according  to  its 
precept,  by  attaching  property  of  the  debtor  if  any  can  be  found  by  the  exer- 
cise of  reasonable  diligence,  respecting  the  ownership  of  which  there  is  no 
reasonable  doubt.    Hill  v.  Pratt,  119. 

5.  An  agreement  by  the  officer  to  serve  a  writ  for  less  than  the  legal  fees 
will  not  vary  his  duty  in  this  respect;  and  in  an  action  against  him  for  neg- 
lecting to  attach  property,  testimony  showing  such  an  agreement  is  inadmis- 
sible,   lb. 

6.  To  sustain  such  an  action  it  is  not  necessary  that  the  creditor  should  take 
out  an  execution  and  place  it  in  an  officer's  hands  within  thirty  days  ftom  the 
rendition  of  the  judgment,  but  reasonable  diligence  should  be  used  to  collect 
the  execution  of  the  debtor.    lb. 

7.  The  officer's  return  on  a  writ  cannot  be  contradicted  or  explained  by 
extrstneous  evidence  or  by  reference  to  the  copy  of  the  writ  left  by  him  in 
serving  it.     White  Biver  Bank  v.  Downers  ^  trustees,  332. 

8.  An  officer  seizing  intoxicating  liquor  under  the  search  and  seizure 
provisions  of  the  law  of  1852  to  prevent  traffic  in  it,  is  only  bound,  in  keeping 
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it,  to  nse  that  care  and  diligence  which  prudent  men  use  in  the  care  of  their 
own  goods;  and  the  use  of  such  care  is  sufficiently  alleged  by  an  averment 
that  they  were  kept  in  a  safe,  suitable  and  proper  place.  Perkins  el  ais.  v. 
Gibb8,343. 

9.  An  officer  seizing  liquor  in  pursuance  of  those  provisions  may  take  the 
cask  containing  it.  That  which  justifies  the  seizure  of  the  former  will  also 
warrant  the  taking  of  the  latter.    lb, 

10.  The  liability  of  an  attaching  officer  to  have  the  property  attached  forth- 
coming, that  it  may  be  taken  in  execution,  is  the  same  where  hay,  grain,  &c., 
is  attached  by  leaving  a  copy  of  the  writ,  &c.,  in  the  town  clerk's  office,  as  it 
would  be  had  the  officer  taken  the  property  into  his  actual  possession.  McK- 
Omuiby  v.  Morris,  417. 

11.  If  he  do  not  produce  the  property  when  demanded  upon  the  execution, 
he  will  be  liable  for  it,  unless  he  show  that  his  inability  to  produce  it  haa 
happened  without  any  fault  on  his  part.    lb. 

12.  A  receipt  for  property  attached  given  to  the  officer  by  the  nominal 
plaintiff  and  another  will  not  discharge  or  release  the  officer  from  his  liability 
to  have  the  property  forthcoming  when  demanded  on  the  execution,  if  the 
suit  was  commenced  and  prosecuted  for  the  benefit  of  another  party.    lb. 

13.  An  officer  belonging  to  a  military  force  ordered  out  by  the  president, 
under  the  8th  section  of  the  neutrality  act  of  1838,  "  to  prevent  the  violation 
and  enforce  the  due  execution  of  the  act,"  and  instructed  by  his  commanding 
general  to  execute  that  purpose,  may  seize  property  as  a  precautionary  means 
to  prevent  an  intended  violation  of  the  act,  and  detain  it  until  an  officer,  hav- 
ing the  power  to  seize  and  hold  it  for  the  purpose  of  proceeding  Tiith  it  in  the 
manner  directed,  may  be  procured  and  act  in  the  matter.  Stoughton  v.  Dim- 
ick,  535. 

14.  And  where  such  officer  seized  a  vessel,  which  was  not  intended,  itself,  to 
pass  the  frontier,  but  was  laden  with  arms  and  munitions  intended  to  be 
transported  across  the  fVontier  to  insurgents  in  Canada,  who  were  then  in  arms 
near  the  line,  against  Great  Britain,  and  the  vessel  was  wrecked  the  same 
night  without  any  fault  of  his,  it  was  hdd  that  an  action  of  trover  for  the  ves- 
sel could  not  be  sustained  against  him.    lb. 

See  Attachment  9, 13, 14. 

ORDER  OF  REMOVAL,  See  Pooe  10. 

OVERSEER  OF  THE  POOR,  See  Bastakdy  1, 2. 

PARENT  AND  CHILD. 

1.  A  debt  due  to  a  minor  for  his  services  after  he  has  had  his  time  given 
to  him  by  his  father,  ft'om  one  who  had  knowledge  of  the  emancipation,  is 
protected  flx>m  attachment  by  the  creditors  of  the  father  by  means  of  the 
trustee  process.    Bray  v.  Wheeler,  514. 
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2.  At  what  age  he  will  emancipate  his  child  rests  in  the  discretion  of  the 
father.  There  is  no  period  in  the  yonth  of  the  child  prior  to  which  he  may 
not  do  it,  so  far,  at  least,  as  any  rights  of  his  creditors  are  concerned.    Zb. 

3.  In  an  action  by  an  emancipated  minor  for  the  recovery  of  wages  earned 
by  him  since  his  emancipation,  if  the  defendant  has  been  trosteed  on  account 
of  them  by  a  creditor  of  the  father,  in  a  suit  which  is  still  pending,  he,  the 
defendant,  is  not  entitled  to  have  the  jury  instructed  as  to  the  effect  upon  his 
liability  if  the  contract  between  the  father  and  son  was  merely  colorable,  if 
there  is  no  evidence  tending  to  show  that  it  was  so,  or  if  there  is  no  evidence 
tending  to  show  that  the  plaintiff  in  the  trustee  process  was  a  creditor  of  the 
father  at  the  time  of  the  contract  of  emancipation.    lb. 

See  Husband  and  Wife  1,  2,  3. 

PARTICULARS,  (BILL  OF,)  See  Bill  op  Particulabs. 

PARTNERSHIP. 

1.  To  constitute  a  partnership  it  is  not  essential  that  all  the  parties  should 
be  liable  to  share  indefinitely  in  the  losses.  If  they  participate  in  the  profits 
and  are  liable  to  bear,  or  be  affected  by  the  losses  to  only  a  limited  extent,  it 
will  be  sufficient.  Nor,  in  a  general  partnership,  is  it  essential  that  they  should 
be  proportionate  joint  owners  t)f  the  property  of  the  concern.  The  whole 
capital  may,  by  a  stipulation  to  that  effect,  be  the  property  of  one  only  of  the 
parties,  while  the  joint  participation  of  all  in  the  net  profits  may  be  such  as 
to  make  them  general  partners.    Brigham  v.  Daruif  1. 

2.  If  a  partner  transfers  to  his  creditor,  in  payment  of  his  individual  debt, 
a  promissory  note  of  the  firm,  such  note,  or  the  money  collected  upon  it,  can- 
not, especially  if  there  was  no  bad  faith  in  the  transaction,  be  attached  and 
holden  by  the  creditors  of  the  firm  by  the  trustee  process.  And  if  there  was 
bad  faith  in  the  transaction,  the  property  could  be  reached  by  the  partnership 
creditors  only  in  a  court  of  equity.    HurUoon  v.  Dow,  Trustee,  215. 

3.  Partnership  property  belonging  to  a  firm  of  which  the  debtor  is  a  mem- 
ber, which  firm  is  not  shown  to  be  insolvent,  is  property  of  the  debtor  "which 
could  by  the  common  and  ordinary  process  of  law  be  attached,"  within  the 
meaning  of  the  statute  of  limitations  on  this  subject.  Buss,  Admr.,  r. 
Fay,  381. 

See  Contract  1. 

PAUPER,  See  Poor. 

PAYMENT. 

1 .  The  taking  of  a  note  for  the  amount  of  a  debt  is  preeomptlTe  evidence 
of  the  payment  of  the  debt;  but  this  presumption  may  be  rebutted  by  proof 
that  the  note  was  taken  only  as  collateral  security.  Conamer  v.  Jjcm^don  et 
a/.,  32. 

2.  By  the  law  of  the  state  of  New  Tork,  neither  the  note  of  the  debtor  or 
that  of  a  third  person,  taken  for  the  amount  of  an  account,  is  to  be  regarded 
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aa  a  pajment  of  It,  unless  it  be  expressly  so  agreed.     Street  4r  Burdett  r, 
HaU,  165. 

3.  The  plaintiffs  had  an  account  against  the  defendant  which  one  P.  was 
under  obligations  to  the  defendant  to  pay,  and  for  the  amount  of  which  he 
gave  to  the  plaintiffs  his  note,  whereupon  they  gave  to  him  a  statement  of  the 
account  with  their  receipt  for  it  as  paid  by  P.'s  note,  at  three  months,  &c. 
The  account  accrued,  and  the  note  was  taken,  and  the  receipt  given  in  the 
state  of  New  York,  where  the  plaintiffs  resided.  Hdd,  that  the  receipt  im- 
ported nothing  more  than  that  the  plaintiffs  had  received  said  note,  which  if 
paid  would  be  in  payment  of  the  account.    lb. 

4.  If  the  receipt  had  been  a  general  one,  it  might  have  been  shown  by  parol 
that  it  was,  in  point  of  fact,  for  a  note  which  had  not  been  productive;  but, 
in  that  case,  if  the  defendant  saw  the  receipt,  and  acted  upon  the  evidence  of 
it  in  his  subsequent  dealings  with  P.,  in  the  belief  that  the  account  was  actu- 
ally paid,  and  would,  in  consequence  thereof,  suffer  loss  if  its  effect  as  a  gen- 
eral receipt  was  impaired,  the  plaintiffs  would  perhaps  be  estopped  fh>m 
claiming  that  it  was  different  from  what  it  purported  to  be.    lb, 

5.  Hddf  that  the  testimony,  q.  v.,  in  the  present  case  had  no  tendency  to 
show  a  pajrment.     White  Biver  Bank  v.  Domners  4r  trustees^  332. 

6.  I.  B.  conveyed  his  real  estate  to  C.  B.,  in  consideration  of  which  C.  B. 
agreed  to  pay  all  I.  B.'s  debts,  among  which  was  one  due  to  the  plaintiffs. 
Upon  being  called  upon  to  pay  the  plaintiffs'  claim,  C.  B.  claimed  to  have  an 
offset,  but,  by  a  compromise,  he  paid  one-half  of  the  plaintiffs*  claim,  and 
released  his  offset,  intending  it  as  a  full  satisfaction.  The  plaintiffs  sued  I.  B. 
for  the  other  half,  and,  by  his  consent,  but  wthout  the  knowledge  of  C.  B., 
obtained  a  judgment  against  him  for  it,  and  an  execution  which  he  levied 
upon  a  portion  of  the  premises  conveyed  to  C.  B.  Held,  that  the  land  was  not 
subject  to  such  levy,  the  conveyance  of  it  fVom  I.  B.  to  G.  B.  not  having  been 
designed  to  defeat  the  plaintiffs'  claim  as  a  creditor;  and  that  the  judgment 
should  be  regarded  either  as  a  debt  against  I.  B.,  accruing  subsequent  to  the 
conveyance,  for  the  payment  of  which  neither  C.  B.  nor  the  land  were  holden, 
or  else  as  a  Araud  upon  the  defendants'  compromise  and  settiement.  IngaOs  et ' 
ux.  V.  Brooks,  398. 

7.  Payment  of  the  debt  and  costs  while  the  suit  is  pending  extinguishea 
the  claim  upon  which  the  suit  is  predicated.    Boot  v.  Boss  et  iix.,  488. 

8.  The  defendant's  agent  gave,  and  the  orator's  solicitor  received  a  sum  of 
money  intended  as  a  payment  of  the  amount  due  on  a  note  which  the  orator 
held  against  the  defendant.  Some  dispute  arising  as  to  the  amount  of  the 
money  paid,  the  orator's  solicitor,  with  the  assent  of  the  defendant's  agent, 
handed  it  to  one  I.  to  count.  After  receiving  and  counting  it,  I.  attached  it  as 
the  property  of  the  orator.  HeW,  that,  though  the  orator's  solicitor  subse- 
quently repudiated  it  as  a  pajrment,  it  so  operated,  and  was,  it  being  sufficient 
in  amount,  a  fall  satisfaction  and  discharge  of  the  note.    lb. 

9.  The  defendant's  agent,  at  the  same  time,  gave,  and  the  orator's  solicitor 
accepted  the  agent's  individual  obligation  to  pay  the  amount  of  costs  thea 
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accrued  in  a  suit  upon  the  note.    Hdd^  that  the  giving  and  receiving  of  thiB 
obligation  was  a  virtual  payment  of  such  costs.    lb. 

10.  One  about  to.  pay  money  due  from  him  may  properly  inform  those  to 
whom  his  creditor  is  indebted  and  aid  them  in  attaching  it  after  it  shall  be  paid 
and  become  the  property  of  his  creditor.  Such  a  proceeding,  though  it  may 
not  be  polite  or  courteous,  is  neither  a  fraud  or  legal  wrong.    lb, 

PEW.  ^ 

1.  The  right  of  a  person  to  a  pew  in  a  meetinghouse  can  be  legally  trans- 
ferred only  in  the  manner  provided  for  the  transfer  of  real  estate.  The  levy 
of  an  execution  upon  it  as  real  estate  will  transfer  a  title  which  at  law  will 
prevail  over  a  prior  assignment  of  a  certificate  of  the  ownership  of  it,  and  a 
record  thereof  by  the  clerk  of  the  society  who  built  and  occupied  the  house, 
in  compliance  with  the  by-laws  of  said  society,  which  provided  for  a  transfer 
of  the  pews  in  that  way.    Barnard  v.  Whipple  et  dl.,  401. 

PLEADING. 

1.  Whether  exceptions  in  a  statute  are  to  be  negatived  in  pleading,  or 
whether  they  are  a  mere  matter  of  defense,  depends  upon  their  nature,  and 
not  upon  their  location,  with  reference  to  the  enacting  clause,  or  upon  their 
being  preceded  by  the  word  '* except"  instead  of  "provided"  State  v. 
Abbei/,  60. 

2.  The  exceptions  in  a  penal  statute,  which  are  ifequired  to  be  negatived,  are 
such  as  are  so  incorporated  with,  and  a  part  of  the  enactment,  as  to  constitute 
a  part  of  the  definition  or  description  of  the  offense.    lb. 

3.  In  an  indictment  for  bigamy,  under  sec.  5  of  chap.  108  of  the  Compiled 
Statutes,  it  is  not  necessary  to  allege  that  .the  respondent  was  not  within  any 
of  the  exceptions  or  exemptions  specified  in  sec.  6  of  the  same  chapter, 
although  they  are  expressly  referred  to  in  the  fifth  section.    lb. 

4.  An  averment  that  certain  property  was  kept  in  a  safe,  suitable  and  proper 
place,  is  a  sufiicient  averment  that  in  the  keeping  of  it,  the  bailee  used  that 
care  and  diligence  which  prudent  men  use  in  the  care  of  their  own  goods. 
Perkins  et  aU.  v.  Qihbs,  343. 

5.  Where  pleadings  terminate  in  a  demurrer  no  notice  will  be  taken  of  a 
fact  which  does  not  appear  from  the  pleadings,  although  it  was  conceded  upon 
the  hearing  in  the  county  court,  and  stated  in  the  bill  of  exceptions.  HJartland 
Y.  Windsor,  354. 

6.  To  a  writ  of  review  the  defendant  plead  that  before  its  oommenceme&t 
the  plaintiffs  paid  and  the  defendant  accepted  and  received  a  certain  sum,  in 
frill  satisfaction  and  discharge  of  the  judgment  upon  which  the  writ  of  review  •* 
was  brought,  and  of  the  suit  in  which  it  was  obtained,  and  of  the  subject 
matter  of  it.  The  plaintiffs  replied  that  they  paid  the  amount  of  the  judg- 
ment to  the  officer  having  a  writ  upon  it,  upon  which  writ  he  had  arrested 
one  of  the  plaintiffs  for  the  purpose  of  releasing  his  body  from  arrest,  and  with 
the  understanding  and  upon  the  assurance  of  the  ofilcer  that  it  would  not 
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prevent  the  bringing  of  their  writ  of  review,  which  was  the  same  payment 
alleged  in  the  plea.  Hdd,  on  special  demurrer,  that  the  replication  was  insuf- 
ficient on  account  of  a  departure,"  introducing  a  new  party  upon  the  record, 
repugnance  of  allegations,  and  containing  no  denial  of  any  facts  alleged  in 
the  plea.    WcUson  et  ai,  v.  Jodyn,  455. 

See  Account  1. 

POOR. 

1.  Though  the  wife  retains  her  maiden  settlement  and  the  children  take 
that  of  the  mother  when  the  husband  and  father  has  none  in  the  state,  yet  it 
is  understood  that,  so  long  as  he  cohabits  with  his  wife  and  maintains  a  fam- 
ily establishment,  his  wife  and  children  cannot  be  removed  Arom  him.  The 
Town  of  Rupert  v.  The  Town  of  Winhall,  245. 

2.  But  if  the  husband  abandons  his  wife  and  his  control  over  the  family 
ceases,  they  may  then  be  removed  to  the  settlement  of  the  wife,  although  that 
settlement  was  derived  by  her  flrom  her  father,  or  even  from  a  more  remote 
ancestor;  and  although  the  mother  was  under  coverture  and  the  children  min- 
ors at  the  time  the  present  law  respecting  their  settlement  came  in  force.    lb, 

3.  A  warning  out  process^  under  the  law  of  1801,  in  which  the  officer's 
return  only  shows  that  at  the  time  and  in  the  town  specified  he  left  a  true  and 
attested  copy  of  the  precept  with  his  return  "  at  the  la^t  place  of  atjode  "  of 
the  person  named,  is  defective  and  inoperative.  Overseer  of  the  poor  of  West 
Windsor  v.  Turner,  350. 

4.  An  order  of  removal,  nnappealed  from,  conclusive  as  to  settlement.    lb, 

5.  Questions  respecting  the  validity  of  an  order  of  removal  are  to  be  decided 
as  they  were  presented  when  the  order  was  made.  If  a  wife  and  children  were 
removed  to  a  town  to  which  they  would  have  been  liable  to  have  been  removed 
upon  the  subsequent  death  of  their  husband  and  father,  his  death  will  have 
no  effect  upon  the  validity  of  the  previous  order.    Hartland  v.   Windsor,  354. 

6.  If  a  husband  and  father  has  never  abandoned  or  deserted  his  wife  and 
family,  they  cannot  be  separated  from,  and  removed  without  him  from  the 
place  of  his  actual  residence.    lb,       ^ 

7.  A  pauper  had  separated  from  his  wife  who  went  to  reside  in  the  town 
of  S.  The  pauper  afterwards  went  to  S.,  but  without  any  purpose  of  remain- 
ing there  any  length  of  time,  or  of  living  with  his  wife,  but  after  his  arrival 
they  concluded  to  live  together,  and  he  hired  her  boarded  with  a  relative  in 
S.,  and  went  himself  to  work  for  a  person  in  the  same  town  and  vicinity,  but 
without  having  in  contemplation  any  particular  time  during  which  he  would 
remain  there,  and  within  a  few  days  thereafter  he  was  taken  sick  and  received 
assistance  from  the  to^-n.  Heldy  that  he  had  come  to  reside  in  the  town  of  S. 
so  as  to  justify  a  removal  of  him  to  the  town  of  his  legal  settlement.  Sharon 
V.  Cabot,  394. 

8.  A  settlement  acquired  by  a  widow  in  her  own  right  is  not,  since  the 
revision  of  the  statutes  in  1839,  communicated  to  her  minor  children  by  her 
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deceasedrhasband,  who,  at  the  time  of  their  fiather's  death,  had  a  derivatlTe 
settlement  ftrom  him.    lb. 

9.  The  provision  in  sec.  2  of  ch.  15  of  the  Revised  Statutes  (Comp.  Stat.  ch. 
17,  sec.  2,)  applies  only  to  cases  in  which  persons  had  begun  to  acqubre  settle- 
ments in  their  own  right,  and  not  to  derivative  settlements,  which  might  have 
been  thereafter  obtained  but  for  the  provisions  of  the  first  section  of  that 
chapter,  i'ift. 

10.  No  particular  formality  is  required  in  taking  an  appeal  from  an  order 
for  removal.  If  the  party  intending  to  appeal  notifies  one  of  the  justices  of 
that  intention,  and  says  that  which  he  understands  amounts  to  taking  an 
appeal,  and  the  justice  is  aware  that  he  has  that  understanding,  it  is  sufficient. 
And  if  in  such  a  case  the  justices  refuse  to  certify  the  appeal,  they  will  be 
compelled  to  do  so  by  mandamus.     Orange  v.  BiU  et  al.,  442. 

11.  If  a  person  having  a  settlement  in  this  state  removes  and  resides  for 
a  time  in  another  state,  but  subsequently  returns  to  this,  his  residence  while 
abroad  is  not  to  be  considered  in  determining  his  settlement  here.  Waierford 
V.  Fayston,  530. 

12.  His  former  settlement,  though  it  may  be  regarded  as  suspended  while 
he  was  absent,  is  revived  upon  his  return;  and  though  that  settlement  waa 
only  a  derivative  one,  it  will  be  revived  not  only  as  to  himself,  but  also  to  his 
adult  children  who  were  bom  out  of  the  state,  but  have  removed  to,  and  reside 
in  it.    lb. 

13.  In  this  case  the  grandf&ther  of  the  pauper  had  a  settlement  in  this  state, 
but  removed  to  New  Hampshire,  where  the  father  of  the  pauper,  who,  while  a 
minor,  removed  with  him,  was  subsequently  married,  and  the  pauper  bom. 
Subsequently  the  grandfather,  and  at  a  later  period  the  pauper,  and  at  a  still 
later  period  the  father  returned  and  took  up  their  residence  in  this  state;  but 
neither  of  them  gained  any  settlement  here  after  their  return.  Hdd,  that  after 
the  father's  return,  both  he  and  the  pauper  had  the  settlement  which  the 
grandfather  had  previous  to  his  removal  to  New  Hampshire.    lb. 

POOR,  (OVERSEER  OF,)  See  Babtabdy  1, 2. 

PRA(«:iCE. 

1.  The  particularity  or  minuteness  required  in  a  specification  of  cUims 
under  the  general  counts  is  a  matter  of  practice  and  discretion  in  the  court, 
and  not  a  ground  of  error.  Hodges  v.  The  MuOand  4r  BurHngton  JUtUroad 
Company,  220. 

2.  In  determining  respecting  the  liability  of  a  trustee  the  supreme  court 
can  take  no  notice  of  a  fact  stated  in  the  disclosure  which  is  not  found  either 
by  the  commissioner  or  the  county  court.    Scofidd  v.  White's  trustees,  330.       % 

3.  Where  pleadings  terminate  In  a  demurrer  no  notice  will  be  taken  of  a 
fact  which  does  not  appear  from  the  pleadings,  although  it  was  conceded  upon 
the  hearing  in  the  coimty  court,  and  stated  in  the  bill  of  exceptions.  SarHmd 
V.  Windsor,  354. 
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4.  In  an  action  by  an  emancipated  minor  fbr  the  Teoorery  of  wages  earaed 
by  him  since  his  emancipation,  if  tibe  defendant  has  been  trusteed  on  acoonnt 
of  them  by  a  creditor  of  the  father,  in  a  suit  which  is  still  pendinf?,  he,  the 
defendant)  is  not  entitled  to  have  the  Jury  instructed  as  to  the  effect  upon  his 
liability  if  the  contract  between  the  father  and  son  was  merely  colorable,  if 
then  is  no  evidenoe  tending  to  show  that  it  was  so,  or  if  l^ere  is  no  evidence 
tending  to  show  that  the  phiintiff  in  die  trustee  process  was  a  creditor  of  the 
father  at  the  time  of  the  contract  of  emancipation.    Brap  y.  Wheder,  514. 

PRESCRIPTION. 

1.  The  extent  of  a  right  which  is  acquired  in  the  land  of  another  by  a  use 
of  it  for  fifteen  years  is  to  be  determined  by  the  claim  of  the  party  using  it, 
and  the  acquiescence  of  the  other.    Arbucfde  v.  Ward,  43. 

2.  If  the  use  originated  in  and  has  been  consistent  with  a  contract^  reflor* 
enoe  must  be  had  to  the  contract  for  ascertaining  and  determining  the  right; 
the  claim  of  the  one  party  and  the  acquiescence  of  the  other  being  presumed 
to  be  in  accordance  therewith.    lb. 

3.  Where  no  contract  is  shown,  and  the  use  came  to  the  knowledge  of  the 
adyerse  party,  or  was  so  open  and  notorious  that  such  knowledge  would  be 
presumed,  the  use  will  be  presumed  to  haye  been  under  a  claim  of  right, 
unless  the  contrary  is  shown.    lb, 

4.  That  the  use  originated  in  a  permission  will  not  prevent  its  becoming  a 
right  by  prescription,  if  continued  for  flfleen  years.  If  the  permission  was  of  a 
perpetual  or  unlimited  character.    lb. 

5.  In  the  present  case  the  owner  of  a  spring  of  water  agreed  that  the 
grantor  of  the  plaintiff  might  always  or  Jbrever  draw  water  from  the  spring 
for  the  use  of  his  house,  by  bearing  a  proportionate  part  of  the  expense  of 
an  aqueduct  through  which  the  water  was  to  be  carried  both  to  the  house  of 
the  plaintiff  and  to  that  of  the  owner  of  the  spring;  and  under  this  agreement 
the  plaintiff  and  his  grantors  did  so  obtain  and  use  water  Arom  the  spring 
for  a  period  of  more  than  fifteen  years  without  interruption.  Hdd,  that 
the  plaintiff  thereby  acquired  a  right  bj  prescription  to  so  obtain  and  use  said 
water.    26. 

6.  The  acquirement  of  this  right  was  not  intennpted  by  the  death  of  the 
owner  of  the  spring  who  made  the  agreement,  after  a  use  of  the  water,  under 
and  in  pursuance  of  that  agreement,  had  been  commenced,  if  his  heirs  or 
devisees  or  their  grantees  did  not  interfere  until  after  the  use  had  been  oontin- 
aed  for  fifteen  years.    lb. 

7.  After  the  death  of  the  owner  of  the  spring,  his  widow,  who  had  become 
entitled  both  to  the  spring  and  to  the  house  which  was  supplied  with  water 
Arom  the  spring  by  the  same  aqueduct  with  the  plaintiffs,  and  a  continuation  of 
it,  sold  the  land  where  the  spring  was,  but  reserving  the  right  to  take  the  water 
from  the  spring  to  her  house  during  her  life.  BUM,  that  this  did  not  interfere 
with,  or  in  any  way  aflbct  the  right  or  tlie  datm  of  the  plaintiff  to  the  watsr 
wed  by  hdm.    lb. 
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8.  Wbere  by  the  original  agreement,  and  the  commencement  of  the  nse  of 
the  water  under  it,  three  honses  were  supplied  through  the  same  aqueduct  for 
the  construction  and  repair  of  which  the  plaintiff  was  to  be  at  one-third  of 
the  expense,  and  subsequently  but  two  families  weresupphed,  and  the  plaintiff 
consented  to,  and  did  bear  one-half  of  the  subsequent  expenses  of  maintaining 
the  aqueduct;  it  ivas  hdd  that  this  modification  of  the  plaintiff's  proportion 
of  said  expenses  did  not  Interrupt  or  interfere  with  his  acquiring  a  prescriptiTe 
right  to  the  use  of  the  water.    lb. 

PRESIDENT,  Si»  Dibbctobs  2. 

PRINCIPAL  AND  AGENT,   See  Agent. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1 .  If,  in  a  contract  of  insurance,  a  promissory  note  is  given  for  the  premium , 
it  cannot  be  shown  by  parol  that  it  was  represented  or  stipulated  that  a  pay  - 
ment  of  It,  or  of  a  portion  of  it,  would  not  be  requhred.  Farmers*  M.  F.  Iru. 
Co.  y.  Marshall,  23. 

2.  A  promise  in  writing,  in  the  general  form  of  a  promissory  note,  by  which 
a  person,  for  value  received  in  a  policy  issued  to  him  by  an  insurance  com- 
pany, promises  to  pay  such  company  a  specified  sum,  in  such  proportions  and 
at  such  times  as  their  directors  should  require,  is  a  promissory  note,  in  the 
sense  in  which  that  term  is  used  in  the  statute  in  limiting  the  jurisdiction  of 
justices;  and  it  is  a  note  for  the  fUU  amount  for  which  it  is  given,  and  if  that 
amount  exceeds  one  hundred  dollars  the  county  court  has  jurisdiction,  though 
the  assessments  which  the  directors  have  made  upon  it  are  less  than  one  hun- 
dred dollars.    lb. 

3.  The  taking  of  a  note  for  the  amount  of  a  debt  is  presumptive  evidence 
of  the  payment  of  the  debt;  but  this  presumption  may  be  rebutted  by  proof 
that  the  note  was  taken  only  as  collateral  security.  CdOamer  v.  Zaanqdtm  et 
a/.,  32. 

4.  A  person  taking  an  assignment  of  an  overdue  note  and  of  the  mortgage 
by  which  its  payment  was  originally  secured,  takes  them  subject  to  all  the 
defenses,  legal  or  equitable,  to  which  they  were  subject  when  in  the  hands  of 
the  assignor.    MiUer  v.  Bingham  et  als.,  82. 

5.  The  mortgage  notes  in  this  case  held  to  have  been  paid  when  in  the 
hands  and  under  the  control  of  an  owner  of  them  through  whom  the  com- 
plainant derived  his  title.    P>. 

6.  The  actual  possession  of  a  note  payable  to  A.  B.  or  bearer  is  prima  faeu 
evidence  that  the  holder  has  that  legal  interest  in  it  which  will  entitle  him  to 
maintain  an  action  upon  it  in  his  own  name.  But  this  may  be  rebutted  by 
showing  that  he  is  wrongfally  in  possession,  or  has  no  real  right  or  title  to  it. 
Fktcher  et  al.  v.  Fletcher,  96. 

7.  If  a  note  was  taken  for  the  amount  of  an  account,  but  was  not  reodved 
in  payment  of  it,  a  recovery  may  be  had  upon  the  account  without  a  surren- 
der of  the  note»  if  it  has  always  remained  in  the  custody  and  power  of  the 
plaintiff.    But  if  it  waa  a  negotiable  note,  and  has  been  negotiated,  a  amxaMlar 
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of  It  will  be  required  before  the  plaintiff  will  be  allowed  an  execution  upon 
his  jnd|2:ment.    Street  Sf  Burden  y.  HaU,  165. 

8.  By  the  law  of  the  state  of  New  York,  neither  the  note  of  the  debtor  or 
that  of  a  third  person,  taken  for  the  amount  of  an  account,  is  to  be  regarded 
as  a  payment  of  it,  unless  it  be  expressly  so  agreed.    lb. 

9.  A  trustee  is  not  chargeable  on  account  of  promissory  notes  in  his  hands 
taken  for  money  which  belonged  to  the  principal  defendant,  if  it  do  not  appear 
that  the  money  for  which  the  notes  were  taken  has  been  in  his  hands  since 
the  service  of  the  trustee  process  upon  him.    Scofidd  y.  White's  trustees,  330. 

10.  It  is  no  defense  to  a  promissory  note  that  it  was  given  upon  the  purchase* 
of  a  piece  ef  land  ttom  the  payee,  and  that  he  agreed  to  procure  a  warranty 
deed  of  it  from  a  third  person,  and  that  he  procured  firom  him  only  a  quit- 
claim deed,  when  it  appears  that  the  defendant  has  accepted  the  quit-claim 
deed,  together  with  a  warranty  deed  fVom  the  payee,  and  has  taken  and  kept 
possession  of  the  premises,  and  it  is  not  claimed  that  a  good  title  to  them  has 
not  been  thereby  obtained.    Brockuxiy  v.  Jlfown,  519. 

11.  And  if  this  were  otherwise  in  an  action  in  favor  of  the  payee,  if  the 
note,  being  negotiable,  was,  bona  fide  and  for  a  ftill  consideration,  endorsed 
before  it  became  due,  it  would  constitute  no  defense  to  a  suit  in  fovor  of  the 
endorsee,    lb. 

See  Book  Account  9;  Evidence  13. 

QUIT-CLAIM  DEED. 

1.  The  legal  effect  of  a  quit-claim  deed  of  mortgaged  premises  flrom  the 
mortgagee,  or  fh>m  the  administrator  upon  his  estate,  is  to  convey  the  legal 
estate  which  the  mortgagee  had  in  them.    CoOamer  v.  Langdon  ef  a/.,  33. 

RAILROAD. 

1.  The  right  of  the  managers  of  a  railroad  to  remove  from  their  cars  a 
passenger  who  refuses  to  pay  his  fare  is  controlled  by  the  provisions  of  sec.  52 
of  ch.  26  of  the  Compiled  Statutes.  They  can  do  so  only  at  one  of  their  usual 
stopping  places.    Stephen  v.  Smith  et  als.,  160. 

2.  The  Vermont  and  Canada  Railroad  Company,  and  persons  having  control 
of  their  railroad  as  trustees,  are  subject  to  the  provisions  and  restrlctionB  of 
the  above  section.    Xb. 

3.  A  person  having  possession  and  control  of,  and  actually  operating  a 
raihroad,  is  liable  for  ii^uries  (o  passengers  or  fMght  occasioned  by  his  mis* 
conduct  or  negligence,  or  that  of  any  of  the  operatives  under  his  control,  to 
the  same  extent  the  railroad  company  would  be  were  they  in  possession  and 
running  the  road.  This  rule  applies  to  lessees,  to  persons  acting  aa  trustees  for 
mortgage  creditors  of  the  company,  and  also  to  persons  in  possession  who  are 
mere  intruders.    Sprague  v.  Smith,  421. 

4.  Consideration  of  the  different  rules  of  liability  of  railroad  companies  as 
earrkn  of  flraight  and  of  passengers  beyond  the  Unes  of  thehr  own  roads.    A, 
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5.  A  carrier  of  pasaengen  by  railroad,  who  rightfUly  runs  his  can  upon 
the  ralhx)ad  of  another,  over  which  he  has  no  control  or  right  beyond  that  of 
running  his  own  cars  upon  it,  is  not  liable  for  iivjnries  sustained  by  his  passen- 
gers while  upon  that  road,  which  are  occasioned,  ^thout  his  fkult,  by  the 
misconduct  or  negligence  of  the  operatives  of  that  road,  over  whom  he  had  no 
control.    lb. 

6.  A  corporation,  created  for  the  purpose  of  constructing  a  raihoad  between 
certain  termini,  ei^oined  ih>m  using  the  fhnds  obtained  for  that  purpose  or 
from  pledging  their  credit  for  the  purpose  of  extending  their  road  beyond 
those  termini.  Stevens  v.  The  BuUand  4r  BurKngton  JSatlroad  Con^paavif  d 
^.,  545. 

7.  In  this  case  the  R.  &  B.  R.  Company  wero  incorporated  by  aii«ct  of  Ae 
legislature,  passed  in  1843,  for  the  purpose  of  building  a  railroad  "  from  some 
point  at  Burlington,  thence  southwardly  through  the  counties  of  Addison,  Rut- 
land, and  Windsor  or  Windham  to  some  point  on  the  west  bank  of  Connecti- 
cut River."  This  road  they  constructed  in  accordance  with  the  provisions  of 
their  charter,  and  the  legislature  then,  (in  1850,)  passed  an  additional  act 
authorizing  them  to  extend  their  road  "  from  their  present  terminus  in  Bur- 
lington, northwardly  "  &c.  "  to  any  point  or  points  in  the  town  of  Swanton  in 
the  county  of  Franklin,"  which  act  the  company  voted  to  accept  as  an  amend- 
ment to  their  charter  and  were  proceeding  to  carry  out  its  purpose.  To  thia 
amendment,  and  to  the  acceptance  of  it  by  a  majority  of  the  stockholders, 
and  to  the  proposed  action  of  the  corporation  under  it,  the  complainant,  who 
had  previously  become  a  member  of  the  corporation  by  subscribing  and  pay- 
ing for  five  shares  of  its  capital  stock,  did  not  assent,  and  brought  his  bill  in 
chancery  to  ei\join  the  company  from  buUding  the  proposed  extension.  Hdd, 
that  the  proposed  extension  of  the  road  beyond  its  originally  designated 
northern  terminus  was  a  frmdamental  change  from  the  original  purpose  of  the 
company's  incorporation  and  organization,  to  a  participation  in  which  the 
complainant  could  not  be  bound,  against  his  consent,  by  the  additional  act  of 
the  legislature  and  the  acceptance  of  it  by  a  mfgority  of  the  stockholders;  and 
that  he  was  therefore  entitled  to  an  iiv) unction  restraining  the  company  from 
applying  the  frinds  obtained  by  them  for  the  general  purpose  of  their  original 
creation,  or  the  income  of  their  road  already  built,  towards  building  said  exten- 
sion or  ilrom  using  or  pledging  their  credit  for  that  purpose.    lb. 

See  COBPORATION  1. 

REASONABLE  INQUIRT. 

1.  Reasonable  inquiry  in  reference  to  a  particular  subject  is  such  inquiry  as 
a  prudent  and  carefril  man  would  make  upon  a  subject  of  equal  importance  in 
which  he  was  interested.    Parker  y,  Kendrickefal.,3SS. 

RECEIPT. 

1.  The  plaintiffs  had  an  account  against  the  defendant  which  one  P.  was 
under  obligations  to  the  defsndant  to  pay,  and  for  the  amount  of  which  he 
gave  to  the  plaintiffs  his  note,  whereupon  they  gave  to  him  a  statement  of  the 
account  with  their  receipt  for  it  as  paid  by  P.'s  note  at  three  months,  &c. 
The  account  aficnied,  ao4  the  note  vaa  taken*  and  the  twtifi  n^ivx  la  tha 
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state  of  Nevr  Tork,  wbere  the  plalatifiis  resided.  Held,  that  the  receipt  im- 
ported nothing  more  thaa.that  the  plaintiffii  had  received  said  note,  which  if 
paid  would  be  in  payment  of  the  accom&t.    8treei  ^  Burdett  v.  BaB,  165. 

2.  If  the  receipt  had  been  a  general  one,  it  might  have  been  shown  by  parol 
that  it  was,  in  point  of  fact,  for  a  note  which  had  not  been  productive;  but, 
in  that  case,  if  the  defendant  saw  the  receipt,  and  acted  upon  the  evidence  of 
it  in  his  subsequent  dealings  with  P.,  in  the  belief  that  the  account  was  actu- 
ally paid,  and  would,  in  consequence  thereof,  suffer  loss  if  its  effect  as  a  gen- 
eral receipt  was  impaired,  the  plaintiffs  would  perhaps  be  estopped  from 
claiming  that  it  was  different  ftom  what  it  purported  to  be.    lb. 

See  Attachmbnt  3, 12. 

KECOGNIZANCE. 

1.  A  recogpiizance  taken  to  each  of  two  or  more  persons  summoned  as 
trustees  cannot  be  sued  in  the  names  of  all  of  them  jointly,  though  a  joint 
judgment  of  discharge,  and  for  the  recovery  of  their  costs  (which  were  col- 
lectively taxed)  was  entered  in  their  favor.    Page  et  ais,  v.  Baldwin^  428. 

See  Sheriff  1  to  3. 

REPLEVIN. 

1.  If  an  attaching  officer  or  his  bailee  use  the  property  attached  it  will  make 
the  officer  liable  as  a  trespasser  ab  initio,  and  in  such  a  case  the  property  may, 
unless  it  has  been  already  applied  towards  the  payment  of  the  debt  upon 
which  it  was  attached,  be  taken  and  held  by  a  writ  of  replevin.  Briggs  v. 
Oleasm,  78. 

RETURN. 

1.  The  officer's  return  on  a  writ  cannot  be  contradicted  or  explained  by 
extraneous  evidence  or  by  a  reference  to  the  copy  of  the  writ  left  by  him  in 
serving  it.     Wldte  Biver  Bank  y.  Downers  ^  trustees,  332. 

SALE. 

1.  Where  articles  are  manufactured  and  delivered  which  are  inferior  in 
some  respects  to  those  contracted  for,  the  person  for  whom  they  are  manufac- 
tured must,  if  he  declines  to  accept  them,  give  notice  of  such  non-acceptance 
to  the  other  party  within  a  reasonable  time.    JEstp  et  ai,  v.  Bead,  278. 

2.  A  vendee  will  be  liable  only  for  the  real  value  of  an  inferior  article  war- 
ranted to  him,  if  he  has  not  accepted  it  unconditionally,  or  waived  his  claim 
on  the  warranty.    Mayer  v.  IhmneU,  298. 

3.  The  facts  reported  by  the  auditor  in  this  case,  q,  v.,  do  not  show  such  an 
acceptance  or  waiver.    lb, 

4.  Where  there  is  a  breach  of  warranty  on  a  sale  of  goods  in  which  there 
was  no  firaud,  the  vendee  will  not  be  entitled  to  rescind  the  contract  aii4  tetom 
the  goods,  if  there  was  no  agroemiant  that  he  might  do  so.   iS. 
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6.  Where  the  vendor  warrantB  the  article  sold,  and  agrees  that  if  it  does 
not  prove  good  he  will  moke  it  right  or  take  the  article  back,  it  is  ordinarily 
at  his  option  whether  the  contract  shall  be  rescinded  or  the  vendee  recom- 
pensed by  a  deduction  from  the  price  to  the  amount  of  his  damages.    lb. 

6.  If,  in  the  present  case,  the  vendee  had  had  that  option,  his  letters  to  the 
vendor  q.  v.  did  not  show  a  rescission,  and  his  only  right  was  therefore  to  have 
tiie  vendor's  recovery  reduced^to  the  value  of  the  article.    lb. 

7.  The  charge  of  the  county  court,  considered  in  connection  with  the  tes- 
timony to  which  it  had  reference,  held  conformable  to  the  decisions  and  law  in 
this  state  respecting  the  change  of  possession  required  upon  a  sale  or  mort- 
gage of  personal  estate  to  make  It  available  against  the  creditors  of  the  vendor 
or  mortgagor.    Parker  v.  Kendrick  et  ai.,  3^. 

8.  In  the  sale  of  a  horse  which  has  an  internal  and  secret  malady  of  a  fatal 
character,  no  external  indications  of  which  exist,  but  which  is  known  to  the 
seller,  and  which  he  knows  is  not  known  to,  or  suspected  by  the  purchaser, 
and  which  renders  the  animal  of  no  value,  and  where  the  sale  is  for  the  appa* 
rent  value,  and  the  seller  understands  that  he  could  not  effect  the  sale  if  the 
condition  of  the  animal  was  kno^vn  to,  or  suspected  by  the  purchaser,  the 
seller  is  guilty  of  an  actionable  fVaud.    Paddock  v.  Strobridge,  470. 

9.  It  is  the  duty  of  the  seller  in  such  case  either  to  apprise  the  purchaser 
that  he  must  take  the  animal  with  all  faults,  or  in  some  way  pnt  him  on  his 
guard,  or  else  disclose  his  knowledge  upon  the  subject.    lb. 

10.  The  suppression  of  the  truth  in  such  a  case  is  equivalent  to  a  positive 
representation  that  the  animal  is  such  as  it  appears  as  far  as  the  seller  knows. 
If  he  knows  that  the  purchaser  is  acting  solely  upon  that  belief.    lb. 

11.  This  rule  has  not  been  extended  to  cases  where  the  thing  sold  is  of  some 
value,  or  the  seller  was  not  aware  that  the  purchaser  acted  exclusively  upon 
the  expectation  of  the  truth  of  the  apparent  condition  of  the  thing  sold.  But 
the  principle  seems  to  be  the  same  in  all  cases,  that  if  the  seller  derives  an 
advantage  by  means  of  a  delusion  which  he  knows  to  exist  in  the  mind  of  the 
purchaser,  and  which  he  does  not  remove,  or  caution  the  purchaser  in  regard 
to,  he  is,  to  the  extent  of  the  damage  thereby  sustained  by  the  purchaser, 
guilty  of  an  actionable  fraud.  But  tiie  difficulty  in  the  application  of  the  rule 
to  such  cases  has  hitherto  induced  the  courts  to  require  proof  either  of  artifice 
in  disguising  secret  defects  or  positive  misrepresentation,  unless  the  defects 
are  of  a  character  to  render  the  article  essentially  a  different  commodity  fh>m 
what  it  appears,  and  for  which  it  is  sold.    lb. 

SEIZIN,  See  Covenant  3, 4,  5. 

%  SCHOOL  DISTRICT,  See  Evidence  12. 

SCHOOL  DISTRICT  TAX. 

1.  The  grand  list,  which  by  the  act  of  1842  (Comp.  Stat.  ch.  80,  sec.  50,) 
was  required  to  be  completed  and  retnmcd  to  the^town  clerk's  office  on  or 
before  the  first  Monday  In  December,  became  and  was,  en  that  day,  the  ezlat* 
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ing  grand  list  upon  which  a  tax  voted  on  that  day  was  required  to  be  aasessed. 
And  a  school  district  tax  on  that  list  could  be  voted  on  the  first  Monday  of 
December  by  a  school  district  meeting  which  had  been  adjourned  to  that  day 
fVom  a  previous  one.    Moss  v.  Hinds,  188. 

2.  Under  the  law  as  it  was  in  1844,  it  was  the  duty  of  the  prudential  com- 
mittee of  a  school  district  in  assessing  a  tax,  to  assess  all  the  lands  situated 
in  the  district  which  were  set  in  the  grand  list  of  the  town,  though  they  were 
not  designated  in  the  list  in  the  district,  and  to  exclude  fh)m  their  assessment 
such  lands  as  were  not  in  the  district,  though  they  were  incorrectly  designated 
as  being  there.  But  they  could  not  Include  in  their  assessment  lands  within 
the  district  which  were  wholly  omitted  in  the  list.    lb, 

3.  Rule  for  the  apportionment  of  the  appraised  value  of  lands  which  were 
situated  partly  within  and  partly  without  the  district.    16. 

SCHOOL  TEACHER. 

1.  A  school  teacher  who  contracts  to  teach  for  a  definite  term  and  leaves 
before  the  term  is  finished,  without  excuse,  cannot  recover  anything  for  his 
part  performance.     Clark  v.  School  District,  217. 

2.  A  certificate  of  a  school  teacher's  qualifications  which  is  made  out  and 
signed  by  the  town  superintendent  at  its  date,  and  is  thereafter  kept  by  him  to 
be  delivered  whenever  called  for,  will  take  effect  from  its  date,  though  not 
delivered  until  long  after;  the  act  giving  the  certificate  its  effect  and  validity 
being  the  decision  of  the  superintendent  respecting  the  teacher's  qualifications. 
Elanchard  v.  School  District  No.  11  in  Warren,  433. 

3.  Such  a  certificate  will  be  valid  if  made  without  a  personal  examination 
as  to  the  teacher's  qualifications,  but  upon  such  other  evidence  as  is  satisfac- 
tory to  the  superintendent.    lb, 

SCmE  FACIAS. 

1.  The  scire  facias  which,  by  section  16  of  chapter  50  of  the  CompUed 
Statutes,  an  administrator  appointed  in  the  place  of  a  former  executor  or 
administrator  is  authorized  to  sue  out  upon  a  judgment  recovered  in  the  name 
of  such  former  executor  or  administrator,  may  be  sued  out  and  an  execution 
obtained  in  the  name  of  the  administrator  de  bonis  non,  his  representative 
capacity  as  such  being  stated.    Payne's  administrator  v.  Paynes,  176. 

SHERIFF. 

1 .  Semble,  That  the  provision  in  the  amendment  of  the  constitution  in  1850, 
in  reference  to  the  recognizance  of  sheriffs,  contemplated  a  ftiture  enactment 
of  the  legislature  upon  the  subject  in  conformity  with  that  provision.  Taylor 
^  Nichois  et  al,,  104. 

2.  In  this  view  there  was  in  December,  1850,  no  provision  for  the  sheriff 
giving  a  recognisance,  unless  the  statute  enacted  previous  to  the  amendment 
of  the  constitution  remained  in  force.    lb. 
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3.  The  plaintiff  waa  duly  elected  eheriff  and  acted  bb  such  for  the  year 
commencing  December  1st,  1850,  but  he  entered  into  a  recognizance  for  the 
faithfW  discharge  of  his  duties  only  before  the  first  assistant  judge  of  the 
county  court.  Held,  that  if  that  was  not  a  compliance  with  all  the  require- 
ments then  in  force.  It  was  not  such  an  omission  of  a  clear  and  obvious  requi- 
site as  to  deprive  him  of  tlie  benefit  of  his  official  character.    lb. 

SPECIFICATION,  See  Bill  of  Particulam. 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  wUl  not  decree  the  specific  performance  of  a  contract 
which  it  is  not  In  the  power  of  the  party  to  perform,  e.  g.,  to  convey  a  right 
which  has  already  been  conveyed  to  another;  but  this  principle  held  inappli- 
cable to  the  orator's  claim  in  the  present  case.  Conant  v.  The  Bellows  FalU 
Canal  Company,  263. 

STATUTE. 

1.  The  statute  books  of  another  state,  which  purport  to  be  published  under 
its  authority,  are  admissible  and  proper  evidence  of  its  statute  laws;  and  im 
the  absence  of  proof  to  the  contrary  It  wIU  be  presumed  that  the  statutes 
remain  unaltered.    State  v.  Abbey,  60. 

STATUTE  OF  FRAUDS,  See  Frauds  (Statute  of.) 

STATUTE  OF  LIMITATIONS,  See  Limitatioicb  (Statute  of.) 

SUPREME  COURT,  See  Computation  1;  Error  1. 

SURETY. 

1.  A  surety,  who  had  not  paid  anything  on  account  of  his  liability  for  his 
principal  had  no  claim  against  his  co-surety,  either  contingent  or  otherwise,  by 
reason  of  that  liability,  which  could  be  proved  and  allowed  against  him 
under  the  late  United  States  bankrupt  law.  And  a  discharge  and  certificate 
duly  granted  under  the  provisions  of  that  law  is  no  bar  to  a  claim  for  contri- 
bution by  a  co-surety  on  account  of  a  payment  made  after  the  granting  of  the 
discharge  upon  a  liability  for  their  principal  which  existed  before.  Swain  ▼. 
Bor6er,292. 

2.  W.  signed  a  note  with  and  as  surety  for  two  others,  and  received  ftom 
the  payee  the  money  for  which  the  note  was  given,  and  retained  it  until  one 
of  the  principals  gave  him  a  note  against  a  third  person  for  his  indemnity  in 
so  signing,  and  he  then  paid  it  over  to  the  principals.  They  afterwards  made 
an  arrangement  with  the  holder  of  the  note,  by  which  he  extended  the  time 
of  its  payment,  without  the  consent  of  W.  or  of  the  person  whose  indemnify- 
ing note  he  held,  and  who  claimed  that  thereby  both  he  and  W.  were  dis- 
charged. Held,  that  neither  the  cii'cumstance  of  W.'s  receiving  the  money,  or 
his  holding  the  indemnifying  note  prevented  his  availing  himself,  as  a  surety, 
of  the  extension  of  the  time  of  payment  as  a  discharge  of  his  liability.  WU' 
eon  V.  Wheder  et  aU.,  484. 
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SUBPRISE. 

1.  Surprise  is  not  a  ground  for  relief  in  equity,  unless  it  is  accompanied 
with  fraud  and  circumvention,  the  existence  of  neither  of  which  are  shown  in 
the  present  case.    McVanids  y.  The  Bank  of  BuOand  et  als.,  230. 

TAX. 

1.  Taxes  upon  the  land  which  have  been  paid  by  the  covenantee  or  his 
grantee  cannot  be  recovered  in  an  action  for  the  breach  of  the  covenant  of 
seizin.    Blake  v.  Buniham,  437. 

See  School  District  Tjlx. 

TELEGRAM. 

1.  Where  a  telegraphic  communication  is  relied  on  to  establish  a  contract,  it 
must  be  proved,  as  other  writings  are,  by  a  production  of  the  original.  If  that 
is  lost,  it  may  be  proved  by  a  copy  if  there  is  one;  and  if  there  is  not,  by  oral 
testimony  respecting  it.    Dttrkee  v.  Vt,  C.  B.  Company,  127. 

2.  The  original,  where  the  person  to  whom  it  is  sent  takes  the  risk  of  its 
transmission,  or  is  the  employer  of  the  telegraph,  is  the  message  delivered  to 
the  operator.  But  where  the  person  sending  the  message  takes  the  initiative, 
BO  that  the  telegraph  is  to  be  regarded  as  his  agent,  the  original  is  the  message 
actually  delivered  at  the  end  of  the  line.    lb. 

TENANCY  IN  COMMON. 

1.  A  condition,  in  a  deed  to  two  or  more  persons,  that  they  shall  pay  all 
the  grantor's  debts  or  the  deed  be  void,  does  not  create  a  trust  estate,  or  evince 
a  design  to  create  an  estate  in  Joint  tenancy.  The  grantees  would,  therefore, 
under  the  provisions  of  our  statute,  hold  the  estate  as  tenants  in  common. 
Lamb  V.  Clark,  273. 

TENDER. 

1.  A  tender  of  the  balance  which  the  other  party  claims  to  be  his  due 
on  book  account  is  a  recognition  and  acknowledgment  of  that  sum  aa  the 
true  balance,  and,  if  accepted,  is  conclusive  upon  both  parties;  and  will  bar 
any  recovery  by  either  for  any  items  of  account  which  were  previously  mat- 
ters of  dispute  between  them.    'Drosper  v.  'Pierce,  250. 

TOWN. 

1.  The  legislature  may  alter  and  abolish  towns  and  other  municipal  corpor- 
ations, and  divide  or  dispose  of  the  property  held  by  them  for  municipal  pur- 
poses; and  their  right  in  this  respect  is  not  defeated  or  affected  by  the  circum- 
stance that  the  town  or  other  municipal  corporation  is  by  its  charter  made  tho 
trustee  of  a  charity.    ManipeiJter  v.  EaxA  MonipeUer,  12. 

Sie  Moktpbusb;  Town  Clsbx. 
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TOWN   CLERK. 

1.  The  neglect  of  a  town  clerk  to  make  the  proper  refference  in  the  index  to 
a  particular  record  in  his  oflSce  will  ftimish  no  cause  of  action  to  one  who 
never  examined  the  records  and  whose  want  of  actual  knowledge  respectfnj^ 
that  particular  record  was  in  no  way  attributable  to  such  a  defect  in  the  index. 
Lyman  v  Edgerton  et  als.,  305. 

2.  False  representations  made  by  a  town  clerk  In  reference  to  the  records 
In  his  office  will  not  excuse  a  person  fVom  making  an  examination  of  them, 
or  ftt>m  requesting  the  town  clerk  to  show  them  to  him,  so  as  to  give  him 
a  right  of  action  against  the  town  for  a  defect  in  the  records  which  would 
have  misled  him  and  have  ]g^yen.him  a  right  of  action  if  he  had  examined 
them.    Ih. 

3.  Under  a  declaration  for  the  neglect  of  a  town  clerk  to  show  a  record  in 
his  office  on  request,  and  in  which  a  request  to  show  it  is  averred,  the  plaintiff 
cannot,  instead  of  proving  tf  request,  show  an  excuse  for  not  maldng' 
one.    lb. 

4.  The  plaintiff  testified  that  in  negotiating  for  the  purchase  of  a  piece 
of  land  belonging  to  the  town  clerk  of  W.  he  said  to  him,  away  from  his 
office  and  upon  the  premises:  "You  are  town  clerk,  and  can  tell  me — is 
there  any  claim  upon  this  property  ?  "  and  that  he  made  the  inquiry  to  pre- 
vent going  to  look  in  the  town  clerk's  office.  Held,  that  this  testimony  did 
not  tend  to  show  a*  request  by  the  plaintiff  for  an  examination  of  the  town 
recorcls.    lb,  • 

5.  The  statements  and  representations  of  a  town  clerk  respecting  the  rec- 
ords in  his  office  are  not  official  acts;  and  if  they  are  false,  and  the  person  to 
whom  they  are  made  is  deceived  and  misled  by  them,  and  suffers  pecuniary 
loss  in  consequence  of  his  placing  confidence  in  them,  the  town  will  not  be 
liable  on  account  of  them.    lb. 

6.  Nor  is  the  neglect  of  a  town  clerk,  either  innocently  or  fhiudulently,  to 
disclose  the  existence  of  a  mortgage  upon  premises  for  the  purchase  of  which 
a  party  is  negotiating,  and  respecting  which  the  town  clerk  has  personal 
knowledge,  a  neglect  of  official  duty  for  which  the  town  is  liable.    lb. 

TRESPASS. 

1.  If  the  bailee  of  an  officer  uses  the  property  which  an  officer  haa  attached 
and  put  into  the  bailee's  possession  to  keep,  it  will  be  regarded  as  the  act  of 
the  officer,  though  it  be  without  his  knowledge,  and  will  render  him  a  tres- 
passer ab  initio,    Briggs  v.  Gleason,  78. 

2.  In  such  a  case  the  officer  is  liable  for  the  value  of  the  property  in  tres- 
pass or  trover,  unless  it  has  been  applied  toward  the  payment  of  the  debt,  in 
which  case  such  an  application  will  be  considered  in  mitigation  of  dam- 
ages; and,  before  such  an  application,  the  property  may  be  taken  and  held  by 
a  writ  of  replevin,    lb, 

9.  The  abuse  of  an  authority  in  law  which  win  render  a  person  liable  ta 
trespasser  ab  initio  must  be  by  something  more  than  a  mere  non-feasance.  It 
must  be  by  some  positive  wrong  of  such  a  character  as  to  evince  that  the 
commission  of  it  was  originally  intended  instead  of  a  bona  fide  exercise  of  the 
authority;  Reofield,  Ch.  J,,  in  Stone  v.  Knapp,  SOX. 
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4.  A  person  who  has  a  license  in  fl&ct  to  pass  and  repass  over  the  promises 
of  another  and  abuses  It  by  leaving  a  barway  open,  whereby  the  cattle  of 
others  enter  and  do  damage,  is  not  liable  therefor  in  an  action  of  trespass, 
but  only  in  case  for  a  breach  of  the  contract  or  duty  to  keep  the  barway 
closed.    Stone  v.  Knapp,  501. 

Sx  Justification  1, 2. 

TROVER,  See  Infant  2;  Lease  4,  6;  Tsbspabs  2. 

TRUST. 

1.  The  act  of  the  legislature  dividing  the  town  of  Montpelier,  {Laws  pf 
1818,  p.  5,)  having  abolished  the  old  town  of  Montpelier,  which  was,  by  its 
charter,  the  tmstee  of  certain  rights  of  land  reserved  for  public  uses,  the  court 
of  chancery  was  directed  to  appoint  a  new  trustee  to  take  charge  of  the  prop- 
erty and  execute  the  trust  for  the  benetit  of  the  inhabitants  of  the  territory 
which  comprised  the  original  township.    Montpdier  v.  East  Montpdiery  12. 

2.  A  condition  in  a  deed  to  two  or  more  persons,  that  they  shall  pay  all  the 
grantor's  debts  or  the  deed  be  void,  does  not  create  a  trust  estate  or  evince  a 
design  to  create  an  estate  in  Joint  tenancy.  The  grantees  would,  therefore, 
under  the  provisions  of  our  statute,  hold  the  estate  as  tenants  in  common. 
Lawb  V.  Clark,  273. 

TRUSTEE,  See  Cestui  Que  Tbust  1. 

TRUSTEE   PROCESS. 

1.  If  a  partner  transfers  to  his  creditor,  in  payment  of  his  individual  debt, 
a  promissory  note  of  the  firm,  such  note,  or  the  money  collected  upon  it,  can- 
not, especially  if  there  was  no  bad  faith  in  the  transaction,  be  attached  and 
holden  by  the  creditors  of  the  firm  by  the  trustee  process.  And  if  there  was 
bad  faith  in  the  transaction,  the  property  could  be  reached  by  the  partnership 
creditors  only  in  a  court  of  equity.    Huntoon  v.  Dow,  Trustee,  215. 

2.  Money  due  to  a  debtor  as  damages  for  the  attachment  and  detention  of 
his  property  which  was  exempt  ftom  attachment,  and  money  collected  by  an 
officer  upon  an  execution  issued  upon  a  judgment  recovered  for  such  a  tres- 
pass, cannot  be  attached  and  holden  by  the  trustee  process.  StMina  v.  Peeler 
i-  Tr.,  280. 

3.  In  determining  respecting  the  liability  of  a  tmstee  the  supreme  court 
can  take  no  notice  of  a  fact  stated  in  the  disclosure  which  is  not  found  either 
by  the  commissioner  or  the  county  court.    Scofidd  v.  Whites  trustees,  330. 

4.  An  infapt  is  liable  as  trustee  fbr  articles  of  personal  property  belonging 
to  the  principal  defendant  which  are  In  his  possession  and  for  any  debt  due 
from  him  for  necessaries.    lb, 

5.  A  trustee  is  not  chargeable  on  account  of  promissory  notes  in  his  hands 
taken  for  money  which  belonged  to  the  principal  defendant,  if  it  do  not  appear 
that  the  money  for  which  the  notes  were  taken  has  been  in  his  hands  since 
the  senreoe  of  the  trustee  process  upon  him.    lb. 
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6.  A  recognizance  taken  to  each  of  two  or  more  persons  snmmoned  as 
trustees  cannot  be  sued  In  the  names  of  all  of  them  jointly,  though  a  joint 
judgment  of  discharge,  and  for  the  recovery  of  their  costs  (which  were  col- 
lectively taxed)  was  entered  in  thefa:  favor.    Page  et  ab,  v.  Baidwin,  428. 

7.  The  judgment  discharging  persons  summoned  as  trustees  is,  in  legal 
effect,  several,  and  should  be  so  in  fonn.    Page  et  ab.  v.  Baldwin,  425, 

VARIANCE. 

1.  The  declaration  alleged  that,  in  consideration  the  plaintiff  would  nego- 
tiate a  loan  of  an  amount  not  exceeding  one  hundred  thousand  dollars,  the 
defendants  promised  to  pay  a  certain  commission  upon  such  amount  as  the 
plaintiff  should  negotiate  a  loan  for.  The  contract  proved  was  for  the  nego- 
tiation of  a  loan  for,  and  the  payment  of  a  commission  upon  the  ftill  sum  of 
one  hundred  thousand  dollars.  Held,  no  variance.  Durkee  v.  Vt,  O.  JR.  Com- 
pany, 127. 

2.  If  a  party  aver  a  tail  readiness  on  his  part  to  perform  a  contract,  and 
the  proof  shows  a  part  readiness,  and  that  his  authority  was  then  revoked,  it 

.  is  not  a  case  of  variance,  but  only  of  an  averment  beyond  the  proof.    lb, 

VILLAGE,  See  Bennington  1;  Highwat  3. 
WARRANTY. 

1.  A  vendee  will  be  liable  only  for  the  real  value  of  an  inferior  article  war- 
ranted to  him,  if  he  has  not  accepted  it  unconditionally,  or  waived  his  claim 
on  the  wairanty.    Mayer  v.  Dtnndl,  298. 

2.  The  fkcts  reported  by  the  auditor  in  this  case,  q.  v.,  do  not  show  such  an 
acceptance  or  waiver.    16. 

3.  Where  there  is  a  breach  of  a  warranty  on  a  sale  of  goods  in  which  thcj^ne 
was  no  fhiud,  the  vendee  will  not  be  entitled  to  rescind  the  contract  and  return 
the  goods,  if  there  was  no  agreement  that  he  might  do  so.    lb. 

4.  Where  the  vendor  warrants  the  article  sold,  and  agrees  that  if  it  does 
not  prove  good  he  will  make  it  right  or  take  the  article  back,  it  is  ordinarily 
at  his  option  whether  the  contract  shall  be  rescinded  or  the  vendee  recompensed 
by  a  deductisn  from  the  price  to  the  amount  of  his  damages.    lb. 

5.  If,  in  the  present  case,  the  vendee  had  had  that  option,  his  letters  to  the 
vendor  q.  v.  did  not  show  a  rescission,  and  his  only  right  was  therefore  to  have 
the  vendor's  recovery  reduced  to  the  value  of  the  article.    lb. 

WITNESS. 

1.  A  married  woman  is  a  competent  witness  in  a  suit  In  flavor  of  an  estate 
in  which  she  is  interested  as  one  of  the  heirs,  where  her  husband  has  given 
bonds  In  behalf  of  the  estate  for  its  prosecution,  if  she  is  offered  on  the  part 
of  the  estate,  and  there  is  nothing  showing  that  her  testimony  would  violate 
eny  confidence  between  her  and  her  husband.  JRutiand  4r  BurUngton  BaHroad 
OooQKmy  T.  Linooln'a  EaUtU,  906. 
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